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HeiMU DenepanbHbIM 3aKk0HOM OT 61ekabps 2007 r. Ne 334-®d3 (C3 PD. 1996.
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4acTh TpeThs OT 26 HOs0ps 2001 r. ¢ MOCIeAHUMH M3MEHCHHUSMH, BHECCH-
HeiMU DesiepaibHbIM 3aKOHOM OT 29 HOsI0pst 2007 1. Ne 281-D3 (C3 PD. 2001.
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19 mapra 1997 r. ¢ mocinenHUMH WU3MEHEHUSIMH, BHeceHHbIMU DenepanbHBIM
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23 mrons 1999 r. Ne 1-®K3 «O Boennsix cynax Poccuiickoit depeparmum» ¢ mo-
CIIEIHUIMHU M3MEHEHUsIMH, BHECEHHbIMU DenepaibHbIM KOHCTHTYLMOHHBIM 3aKO-
HOM OT 4 mexadpst 2006 1. Ne 5-DK3 (C3 PO. 1999. Ne 26. Cr. 3170; 2006. Ne 50.
Cr. 5277)

3aKoH 0 rocy1apcTBeHHOii cyne0Ho-IKcnepTHOH AesTebHocTH — Dene-
panbHbIi 3akoH oT 31 mas 2001 r. Ne 73-®3 «O rocymapcTBeHHOH CyaeOHO-
JKCIIEPTHOHN HesTensHocTH B Poccuiickoit denepanum» ¢ MOCIEAHAMHA H3MEHE-
HUSAMH, BHECCHHBIMU DeiepanbHbIM 3ak0oHOM OT 24 utons 2007 r. Ne 214-03 (C3
P®. 2001. Ne 23. Cr. 2291; 2007. Ne 31. Ct. 4011)

3akoH 0 MHPOBBIX cyabsix — DenepanbHblil 3aKkoH OT 17 nekadbps 1998 r.
Ne 188-03 «O mupoBsIx cyapsix B Poccutickoit deneparm» ¢ TOCISTHUIMEI U3Me-
HeHWsAMH, BHeceHHbIMH DenepanbHbiM 3akoHOM OT 2 Mapta 2007 1. No 24-@3
(C3 P®. 1998. Ne 51. Cr. 6270; 2007. Ne 10. Cr. 1151)

3akoH o npokyparype — Denepanpublii 3akoH «O npokyparype Poccutickoit
Odenepanpn» B pen. PenepaipHoro 3akona oT 17 Hosops 1995 r. Ne 168-D3 ¢
MOCTIEAHIMH U3MEHEHHUSIMH, BHECEHHBIMU DenepallbHbIM 3aKOHOM OT 24 (eBpaiist
2007 r. Ne 214-D3 (C3 PD. 1995. Ne 47. Cr. 4472; 2007. Ne 31. Cr. 4011)

3akoH 0 ncuxuarpuyeckoii momouu — 3akoH Poccuiickoit deneparyu ot
2 wmronst 1992 1. Ne 3185-1 «O mcuxmaTpudeckol TMOMOINM W TapaHTHUSX TIpaB
TpaXkJaH IpH €€ OKA3aHUU» C IMOCIeHUMU M3MEHEHHUsAMH, BHeceHHbIMU Dene-
paibHBIM 3ak0oHOM OT 22 aBrycta 2004 r. Ne 122-®3 (Begomoctu CHJI PO u BC
P®. 1992. Ne 33. Ct. 1913; C3 P®. 2004. Ne 35. Ct. 3607)

3akon o cratyce cyaeii — 3akoH Poccwmiickoit @enepamuu ot 26 HIOHS
1992 1. Ne 3132-1 «O cratyce cyaeii B Poccuiickoit deneparnum» ¢ mocieTHIMA
U3MEHECHUSAMH, BHeCeHHBbIMH DelepanbHbiM 3aKOHOM OT 24 ¢espans 2007 r.
Ne 214-03 (Benomoctu CH/] P® u BC P®. 1992. Ne 30. Cr. 1792; C3 P®d. 2007.
Ne 31. C1. 4011)

3akoHn o cynednoii cucreme P® — denepanbHblii KOHCTUTYIIHOHHBIA 3aKOH
ot 31 nexabpsa 1996 r. Ne 1-®K3 «O cynebHoii cucreme Poccuiickoit @enepa-
LUM» C TOCJIEIHUMH HW3MEHEHUSMH, BHeCeHHbIMU DelepalibHbIM KOHCTHTYLH-
OHHBIM 3akoHOM OT 5 anpens 2005 r. Ne 3-OK3 (C3 PD. 1997. Ne 1. Cr. 1; 2005.
Ne 15. Cr. 1274)

3akoH o cynedHbIx npucraBax — DenepanbHblii 3aKoH oT 21 uronsg 1997 r.
Ne 118-@3 «O cyneOHBIX IPUCTaBaX», C NOCIECAHUMU U3MEHEHUSIMH, BHECCHHBI-
mu ®enepanbHbIM 3ak0HOM 0T 3 Mapta 2007 r. Ne 29-®d3 (C3 PD. 1997. Ne 30.
Cr. 3590; 2007. Ne 10. Cr. 1156)

3akoH o Tpereiickux cygax — ®DenepanbHblil 3akoH oT 24 uronst 2002 r.
Ne 102-®3 «O Tpereiickux cymax B Poccuiickoit @enepanumn» (C3 PD. 2002.
Ne 30. Cr. 3019)



VI MpuHsTbIE COKpaLLEeHUs

3akoH 00 HCHOJHUTEJbHOM Hpou3BoAcTBe — DenepaibHbIl 3aKOH OT
2 oxTs0pst 2007 r. Ne 229-@3 «O0 ucnonuurensHoM npousBoactee» (C3 PO.
2007. Ne 41. Cr. 4849)

OcHoBbI 3akoHOAaTeIbCTBA P® 0 HOTapuaTte — OCHOBBI 3aKOHOAATENb-
ctBa Poccuiickori ®enepaunun o Hotapuare ot 11 ¢eBpans 1993 r. No 4462-1
C TIOCTIeIHUMHU M3MEHEHHUsIMH, BHECEHHBIMH (DepepanbHbIM 3aKOHOM OT 18 ok-
1s10pst 2007 1. Ne 230-®3 (Bepomoctu CHI P® u BC P®. 1993. Ne 10. Cr. 357;
C3 P®. 2007. Ne 43. Cr. 5084)

MocranoBnenus Ilnenyma Bepxosnoro Cyna P®

IHoctanoBaenue Ilaenyma BC P® ot 14 anpesst 1988 r. Ne 3 — Ilocranos-
nenne [lnenyma BepxoBaoro Cyma P® ot 14 ampenst 1988 1. Ne 3 «O mpumenernn
HopM ['TIK PCOCP mpu paccMoTpeHun e B Cye IMepBOil HHCTAHIII C TIOCIIE-
HUMH M3MEHEHHSMH, BHECEHHBIMU TocTaHOBIeHHeM [lienyma BepxoBHoro Cyna
P® ot 10 okta6ps 2001 1. Ne 11 (BBC PCDCP. 1988. Ne 7; 2001. Ne 12)

ocranosienne [lnenyma BC P® ot 20 suBaps 2003 r. Ne 2 — Ilocta-
Hosienne [lnenyma BepxoBuoro Cyma P® ot 23 smBaps 2003 r. Ne 2
«O HEeKOTOpBIX BONpPOCAX, BO3HUKIIMX B CBS3M C HIPUHATHEM M BBEICHUEM
B JericTBre ['paxxaaHckoro npoueccyanbHoro kojekca Poccuiickoit denepanum»
C TIOCTIETHUMH N3MEHEHUSIMH, BHECEHHBIMU NocTaHoBieHneM [iieryma BepxoBHo-
ro Cyna P® ot 12 despans 2008 1. Ne 2 (BBC Pd. 2003. Ne 3; Poccwuiickas rase-
ta. 2008. Ne 34)

O¢puuuanbHble U3aAHUS

BBC P®— bronnerens Bepxosnoro Cyna Poccuiickoit @enepanyu

Bemomoct CHJI P® u BC PO — Bemomoct Che3aa HApOIHBIX JACTyTaTOB
Poccuiickoit @enepannu u BepxosHoro Cosera Poccuiickoii @eneparnmn

Bectauk BAC P® — Bectruk Briciero Apoutpaxnoro Cyna Poccuiickoii
Denepanun

Bectnuk KC P® — Bectauk Koncrtutynuonnoro Cyna Poccuiickoit
Deneparn

C3 P® — Cobpanue 3akoHoarenbeTBa Poceuiickoit deneparmn

CII (CCCP, PCOCP, P®) — Cobpanue nocranonenuit Copera MUHUCTPOB
(IlpaButenncTBa)
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NMPEAUCIIOBUE

Bamemy BHHMaHHIO NpejsiaraeTcst yueOHUK 110 OJHOH 13 6a30BBIX yueO-
HbIX aucuuinH — «I'paxxganckuil npouecc Poccun». OHa mpemnonaercs
CTy/IEHTaM BCEX IOPHIAMYECKUX BY30B M (aKyJbTETOB BHE 3aBUCHMOCTH OT
X Oynymied cnienuanu3aiiy. be3 3HaHUH yCTaHOBIEGHHBIX 3aKOHOM IPaBHII
PaCCMOTPEHHSI U pa3pelieHUs TPAXKIAAHCKUX JIe] HEBO3MOXKHO OBITh CIIeIna-
JUCTOM B 0ONacTH mpaBa. 3HaTh OCHOBBI JaHHOW Y4eOHOW IUCHUIUIMHBI
HYXXHO ¥ COTPYJHHMKY OPTaHOB BHYTPEHHHUX JIeJI, U IOPUCKOHCYIIBTY OpTraHH-
3aIliH, ¥, KOHEYHO K€, OyAyIeMy Cyabe WM aIBOKaTy.

I'paxxganckoe mpolieccyanbHOE MPaBo (TPKIAHCKUHN MPOIIECC) SBISETCS
OJTHOHM M3 (yH/IaMEHTAJbHBIX HAayK, N3y4aeMbIX B IOPHIMUECKHX By3ax W Ha
I0puaMYecKrX (aKyJIbTeTaX BBICIIMX y4eOHBIX 3aBEICHHH 10 CIEHUAIBHO-
ctu «HOpucnpyaeHIus».

I'apantupoBannas Koncturyimein PO cynebnas 3ammra mpae, cBOOOI U
OXpaHSIeMBIX 3aKOHOM HHTEPECOB IpaKAaH M IOPUANYECKUX JIUI ONPE/IeIIseT
HEOOXOAMMOCTD H3/IaHWsI YYEOHMKOB IO TPAKAAHCKOTO IPOIECCYaLHOMY
IpaBy C Y4ETOM IOCNICJHUX W3MEHEHMI 3aKOHOIATENbCTBA, MOCTAHOBIICHUH
[Treryma Bepxosnoro Cyna Poccuiickoit @enepanun, Bricmero Apoutpaxao-
ro Cyna Poccuiickoit enepanuy, a Takxke NPaBOPUMEHUTETBHON MIPAKTHKH.

Bospocme motokn obpaiieHuii B cys TpeOyIOT MOATOTOBKH OOJIBIIETO
YHcia CIEHHATNCTOB ISl OKa3aHUsd KBATM(HIIMPOBAHHOW FOPHIMIECKOH TO-
MOIITH C TeM, 9TOOBI CyaeOHas 3ammTa Obl1a 6oee JOCTYIHA U IPOAYKTHBHA.

Hacrosmuii y4eOHUK BbIAEp)KaH B TpaaUIMOHHOM ayxe. [Ipu ero Hammca-
HHUM aBTOPBI YYUTHIBAIM OCHOBHBIC TIOJXOZBI K M3JIOKEHHIO TaHHOHM yueOHOU
JVCIMITUINHBI, HCTOPHIECKN clokuBImMecss B Poccrn. OHM onmpaiich Kak Ha
yKe UMeroImecs: HapaOOTKH MIMPOKO U3BECTHBIX IIKOJI TPAXKAAHCKOTO MPOLIEC-
cyanproro npasa (MI'Y um. M.B. Jlomonocosa, MI'TOA, CII6I'Y, YpIl'lOA u
Jp.), TaK ¥ Ha COOCTBEHHBII MHOTOJIETHHI ONBIT MPENOJIaBaHUs B PA3IMYHBIX
By3ax Poccny (KiTaccHuecKix YHUBEPCUTETaxX, BEIOMCTBEHHBIX BY3ax U Jp.).

OnHako eciy MPOBECTH aHAIN3 IIUPOKO M3BECTHBIX YIEOHHKOB IO rpa-
AKJIAHCKOMY IpOLIECCY, TO OKaKETCsl, YTO OHU PA3IMYarOTCsl KaK B TPAKTOBKE
OTZAEJBHBIX MMOHATHH, TaK U B MIOHUMAaHUU CaMOM CTPYKTYphlI y4eOHOH Juc-
muIMHEL. Kpome Toro, OHM MMEIOT CYIIECTBEHHBIE OTIHYMS 110 00beMy U
HalpaBJIeHHOCTH MPEAJIaracMoro MaTepraia: B OJHMX, Ha HaIl B3MJIAA, He-
JOCTATOYHO yJEICHO BHUMAaHHS MPAaKTHYECKUM BOIIPOCAM, JIpyrue — mepe-
IpY>KEHBI MaTepUAIIOM.

CoBpeMeHHBII y4eOHUK JIOJDKEH, C OJJHOW CTOPOHBI, COXPaHATh BCE TO
JydIlIee, YTO HaKOIIEHO OJHOMMEHHOH IOpUANYECKOH HAYKOW M Iefarornye-
CKOW TIPaKTHKOM, C PYTOif — OBITh aJaTHPOBAHHBIM K COBPEMEHHBIM Peali-
sIM, YPOBHIO U pUTMY ku3HH. Henb3s He oOpaTUTh BHUMAaHUs M HA HayaB-
LIMIACS TIPOIIECC TIePEX01a OTEYECTBEHHOTO 00pa30BaHusl K MHOTOYPOBHEBOM
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MOATOTOBKE IOPUANYECKUX KaapoB (OakalaBpHaT, MarucTpaTypa, aclupaHTy-
pa), B CHIIy 4€ro B ONMIDKANIIIE TOABI €IIe MPEACTOUT MEPEOCMBICIUTD COIEP-
JKaHUC Y HAIIOJTHCHHOCTb yqe6H0171 JUCLUIIIIMHBI UCXO/J U3 HOBBIX Tpe60BaHHﬁ
TIOATOTOBKH KaJIpOB Kak JUIsl OTPEOHOCTEl IMOBCEIHEBHOM NMPAaKTHKU, TaK U
JUTSL YOBJIETBOPEHHMSI BO3PACTAIONINX 3allPOCOB OTAENBHBIX KOMITAHHH, Oopra-
HOB BJIACTH M YIPABJICHHUS, BHICIIEH IIKOJIBI U FOPUANIECKON HAYKH.

B cBsi3u ¢ M3710)KEHHBIM aBTOPBI MOMBITAIUCH, 0€3 3HAYUTEIHLHOTO yIIep-
0a JUIs TEOpUM TPaXKIAHCKOTO MPOLECCYaJbHOrO ITpaBa, M3JI0XKHUTh Hpea-
CTaBJICHHBIM Yy4eOHBI MaTeprarl KOMIAKTHO, C aKIIEHTOM Ha IPAaKTHYECKYIO
9acTh, (POPMHUPOBAHME B MOCIEAYIOMEM HAa OCHOBE IOIYyYCHHBIX 3HAHWN
XOPOIINX MPO(ECCHOHATBHBIX HABBIKOB.

B y4eOHMKe IpeAnpuHATa HOMBITKA KOMIUIEKCHOTO M3JIOKEHHUS y4eOHOTO
MaTrepHana, COOTBETCTBYIOIIETO IPOrpaMMe JaHHOTO Kypca. ComepKuTest Kpyr
MOATIEKAIIUX 0053aTEIFHOMY M3yUEHHIO TE€M, KOTOPBIE M3JIaraloTcs ¢ y9eToM
COBPEMEHHBIX KOHLENLUN Pa3BUTUS POCCUMCKOIO I'PaKJAHCKOTO IPOLECCY-
JIBHOTO 3aKOHOJATENbCTBA. [IpMBOMUTCS CpaBHUTENBHBIA aHAIN3 HAYYHBIX
B3IJIIZIOB 110 MHOTHM acleKTaM T'PaKAaHCKOTO MPOLecCyallbHOTO IpaBa (Tpa-
JKTAHCKOT'O TIporiecca) U (opMupyeTcst aBTOPCKUi TOIX0/ K PA3INIHBIM TIPO-
GneMaTHKaM, JAaeTCsI OLEHKA MO3ULUH YUEHbIX [0 CHOPHBIM BOIIPOCAM.

ABTOpBI OCTABWIIM 33/1a4y MOAPOOHO NPOAHATU3UPOBATH: MOHITUE IPaXK-
JIAHCKOTO TPOLIECCYaIbHOTO TpaBa, MPHHIMUIIEI TPAKAAHCKOTO Iporiecca, I1o-
HSTHE JIUIA, YYaCTBYIOIIETrO B AENE, MPEACTABUTEIIBCTBO B CYAE, TOBEIOMCT-
BEHHOCTb ¥ MOACYAHOCTb TPAXKIAHCKUX JEJN, I0KA3aTeIbCTBA U JIOKA3bIBAHHE
B FPa)K/IAaHCKOM CY/IOIIPOU3BOICTBE, Cy/leOHbIe pacxoipl M ITpadbl, MpoIec-
CyaJIbHBIE CPOKH, HCK, IOATOTOBKY I'PayKIAHCKOTO JieNa K cyJeOHOMY pa3oupa-
TENbCTBY, CyAeOHOEe pa30MpaTenbCcTBO, MOCTAHOBIECHHS CyAa NEepBOH WHCTAH-
LINH, CyAEOHBIN MPHKa3, MPOU3BOACTBO MO Je7IaM, BO3HUKAIOIIMM M3 ITyOJInd-
HBIX TIPABOOTHOIIIEHUH, 0cO00€ MPOU3BOJCTBO.

PackpbIBatoTCsl Takue BOINPOCHI, KaK aneUBILHOHHOE MPOU3BOACTBO MO
00>kaJIOBaHUIO PELICHHUH W ONpeieNIeHH MUPOBBIX CyJei, POU3BOJICTBO B CY-
Jie KacCallMOHHOW WHCTAaHIWMH, IIPOWU3BOACTBO B CyZA€ HAI30PHOI MHCTaHIWH,
MIEPECMOTP MO0 BHOBb OTKPBIBIIMMCS OOCTOSTEIHCTBAM DEIICHHMH, Ompeserne-
HU{ Cy/a, MOCTaHOBJICHUH Npe3uauyMa CyJa HaJ30pHOW HMHCTaHIMH, BCTY-
MIMBIIMX B 3aKOHHYIO CHJLY, IPOM3BOJICTBO IO JIEJIaM C Y4acTHEM HHOCTPAHHBIX
JIMLL, UCTIONTHEHHUE Cy/IEOHBIX M MHBIX aKTOB, PACCMOTPEHHE TPayKIaHCKHUX e
TpeTelCKUMHU CyJaMH, apOUTpaKHBIMU CyJaMH M OCHOBBI HOTapHaTa.

W3nanue paccunTaHo Ha CTYJCHTOB, acCIMPaHTOB U IperojaBaTeseit
IOPUIMYECKUX BY30B U (aKyJIBTETOB, MOXKET OBITh HCIOJIB30BAaHO BCEMH, KTO
HMHTEPECYeTCs BOIIPOCAMH T'PAXKIAHCKOTO IPOLECCYyaTbHOrO IpaBa (Tpax-
JAHCKOTO TIPOIIecca).

ABTOpBI C OJIArOJJapHOCTBIO TPUMYT JIFOObIE KPUTHYECKUE 3aMEeyaHus
1 KOHCTPYKTHBHBIE NPEIOKEHUSI.



PA3OEN I. OBLUME NOJTOXEHUA

I'nasa 1. IIpeameT, cucTeMa M HCTOYHUKH
rPaKAAHCKOI0 MPOLECCYAJbHOI0 NpaBa

§ 1. [TpaBo Ha cy1eOHYI0 3aIUTY M MPABOCY/NE

Cynebnas Bnacth (mpaBocyaue) B Poccuiickoit ®@enepanun ocy-
IIECTBISETCA MOCPEACTBOM KOHCTUTYLMOHHOTO, T'Pa)kKJaHCKOTO, aj-
MHUHHCTPATUBHOTO MU YTOJOBHOro cypompou3BoiacTtsa (cT. 118 Kon-
cruryuu PD).

Copep:xaHueM MpaBOCYIUs MO TPaKJAHCKUM J€JaM SIBIISETCS
PaccMOTpEHUE U pa3pelIeHHne Ipa)JIaHCKO-IIPABOBBIX CIIOPOB U ApY-
THX JIeJl, CBA3aHHBIX C 3aIMTOM MpaB U OXPaHAEMBIX 3aKOHOM HHTE-
PECOB IpakJlaH 1 OpraHU3alHi.

INpaBo nHa cynebnyto 3amuty Koncrurymms PD rapantupyer xaxmao-
My (cT. 46). [laHHOE TpaBo SBJSIETCS CyOBEKTUBHBIM MPABOM JIMYHOCTH.

[IpaBocynue mo rpakxJaHCKUM JeJaM OCYIIECTBIISETCS TOJIBKO CY-
JaMH, YUpeXAeHHBIMH B cooTBeTcTBUM ¢ KoHcTutynueit PO u 3ako-
HOM 0 cye0Hoii cucteme P@.

[IpaBocynue sBiseTCS METOJIOM peaU3allii MPaBOOXPAHUTENb-
HOU (YHKIUH rOCYJapCTBa.

Cynebnyro cuctemy B Poccuiickoii denepanuu B COOTBETCTBHH C
Koncturynuei PO u 3akonom o cynedHoii cucreme P® cocraBisior
(enepanbHbIe CyIbl, KOHCTUTYIIHOHHBIE (YCTaBHbIC) CYbl U MHUPOBBIC
cyabu cyobektoB Poccuiickoii demeparmn’.

CyZnonpou3BoACTBO M0 T'PaKJaHCKUM JIEIaM OCYIIECTBISIETCS Cy-
JaMy oO0IIeH IOpUCIUKINY U (heaepaabHbBIMUA apOUTPaXHBIMU CYIaMu.

K cymam obmeii ropucaukiuu otHocsatcs: Bepxoueiii Cyn PO,
BEPXOBHBIE CYIbl peciyOirK, KpaeBble U 00JacTHBIE CYAbI, CYIbI TO-
ponoB (denepanbHOro 3HaueHHs, CyJbl aBTOHOMHOM O0JIacTH U aBTO-
HOMHBIX OKPYT'OB, palOHHBIE Cy/IbI.

B cuctemy apOuTpaxHBIX CyAOB BXOIAT Bricmimii ApOUTpakHbIH
Cyn PO, denepansHble apOUTpakHBIE CyIIBI OKPYTOB (apOUTpaskHBIE
KacCallMOHHBIE CYybl), apOUTpakHbIE AleJUSIIUOHHBIE CYAbI, apOHT-
paxkHbIe cyabl cyOBpekToB PO.

' B FocynapcTaeHHoit lyMe oBCyxaaeTcs NpoekT (peaepanbHOro KOHCTUTY-
LUmoHHoro 3akoHa «O cepepanbHbiX agMUHUCTPATUMBHBIX cyaax B Poccuiickon
depepaummny.
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3ammTa mpaBa MpeACTaBisIeT cOO0H AESITENFHOCTh YITOJIHOMOYCH-
HBIX JIMI M0 TPWMEHEHHWIO CMOCOOOB 3allWThI, MPETyCMOTPEHHBIX
OTpaciieBbIM 3aKOHOJATEIILCTBOM (TPaKIaHCKUM, TPYAOBBIM, CEMEH-
HBIM, 3€MENBHBIM U JIp.). |'paskqaHCKO-TIpaBOBBIE CIIOCOOBI 3aIIUTHI
nepeuncieHs! B cT. 12 'K P®: npusnanue mnpaBa; BOCCTaHOBJICHHE
IMMOJIOKCHHA, CYHICCTBOBABIICTO OO0 HApPYUICHHUA IIpaBa, IMPECCUCHUC
JIEUCTBUM, HapylIAIOIUX TMPaBO WM CO3JAIONIUX YTpo3y €ro Hapy-
HIEHWA; TPU3HAHUE OCTIOPUMOM CJIIEIKU HEIEUCTBUTEILHON U IIpUMe-
HEHHE TIOCIECTBUH ee HeleHCTBUTEIHHOCTH; IPUMEHEHHE TTOCIIECT-
BUM HEAEHCTBUTENBHOCTH HUYTOXHOM CHENIKH; MPU3HAHUE HEJEHCT-
BUTENBHBIM aKTa TOCYJapCTBEHHOTO OpraHa WM OpraHa MECTHOTO
CaMOYTPaBJICHHS;, JPYTHE CIIOCOOBL.

3amuTa rpa¥aIaHCKUX IPaB OCYIIECTBISETCS B Pa3iIU4HBIX (op-
MaX, T.€. B ONpEACICHHOM 3aKOHOJATEILCTBOM MOPSAKE, TEM WU
WHBIM IOPUCIUKIMOHHBIM opraHoM. Pasznuuator oOmmii (CyneOHbIH 1
BHECY/IeOHBIH), CIIeUabHBINA (aIMUHUCTPATHBHEIN) 1 UCKIFOUYUATENb-
HBI (CamMo3anIuTa mpaBa) MOPSIIOK 3alIUThl TPaXTaHCKUX MPaB.

HaubGonbiee pacrnpocTpaHeHUE MONYUUT 00wuli NOPAOOK 3aufu-
mol npas. B obuieM nopsaKe 3aluTy HapyLIICHHBIX WK OCTIOPEHHBIX
[PaB OCYIIECTBIISIFOT CYJ[ OOILICH FOPUCIUKIMK, apOUTpa)KHbIH CyII,
TPETEHCKUH CyJ B COOTBETCTBHU C IMOJIBEIOMCTBEHHOCTBIO JIE, YCTa-
HOBJICHHOU TIPOLIECCYaNIbHBIM 3aKOHOIATEIECTBOM.

BrecyneOHbIe ponieypsl IPEACTaBICHBl Y HAC TPETEHCKUMH CY-
JlaMH{ ¥ TIOCPETHIYECTBOM (pa3BUTO TMOKa C1abo).

OxpaHy O€cCIOpHBIX TPa)XXTaHCKUX IPaB TaKXKe OCYIIECTBISIIOT
HOTApUYChl M JAPYTUe IODKHOCTHBIE JUIA, KOTOPHIM 3aKOHOM IIpe-
JIOCTABJICHO MPaBO COBEPIIATh HOTAPHATIbHBIE IEHCTBHSL.

3ammTa TPaKOAHCKHUX IPaB B AOMUHUCMPATNUSHOM HOPSOKe OCY-
IIECTBIIAETCS JIUIIb B CIAYYasiX, MPEyCMOTPEHHBIX 3aKkoHOM. [Ipu aToM
pelieHne, IpUHATOE B aIMUHUCTPATUBHOM IOPSIKE, MOKET OBITH 00-
aJIOBaHO B CY/I.

Camozawuma TPaXXTAHCKUX Npas OCYLIECTBISETCS CaMHUM yIpa-
BOMOYCHHBIM JIMIIOM U HC UMECT HUKAKOI'O OTHOIICHUA K IIPOLECCY.

Cynebnast BIacTh MPH 3alUTE TPAKAAHCKUX TPAB CyJaMH OCY-
MIECTBISIETCS] TTOCPEACTBOM TPakIaHCKOTO CYJOIMPOU3BOJCTBA, UTO
sBIsieTcst 0co00# TpoleccyanbHON JesTenpbHOCThI0 cyaa. Cymasl
B ONPENIETICHHOM 3aKOHOM TMOPSAKE YCTAaHABIMBAKOT (PaKTUUECKHE
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00CTOATENbCTBA, MPUMEHSIOT HOPMBI IpaBa, ONPEIENSIOT CIOCO0
3aIUTHI ¥ BEIHOCAT PELICHUS.

JlesTenbHOCTh Cyia 10 PACCMOTPEHHIO W Pa3pelIeHUI0 TPaXIaH-
ckoro gaena yperyiaupoBaHa Hopmamu [TIK P®. JlestenbHOCTh ke
WHBIX OPTaHOB IO 3aIllUTe HAPYIICHHBIX NIPaB U HHTEPECOB PEryIHPY-
€TCsl OTJICIIbHBIMU 3aKOHAMH '

Hcxonst U3 M3IIOKEHHOTO, TPAXIAHCKUH IPOIECC MPECTaBISET
c00oii mporeccyanbHy0 GOopMy 3aIIUTH TPAXTAHCKUX IPaB, BO3JIO-
JKCHHYI0 3aKOHOM Ha CIIeIUalIbHO CO3]aBaeMble YIOIHOMOYECHHBIC
opranbl. IHBIMH CIIOBaMH, 2paicOanCKuil npoyecc — 3mo 0Cyuiecme-
aslemas 8 0coboll npoyeccyarvHol opme 0esmenbHoCmb Cyod (epa-
AHCOAHCKOe CYOONPOU3B00CME0) U UHBIX CNEYUATLHO YROIHOMOYEHHBIX
3aKOHOM OP2AHO8 NO 3AUUME SPANCOAHCKUX NPAB.

CynebHas 3aiuTa TPaXJaHCKUX MpaB Haubojee periiaMeHTHPO-
BaHa, YHUBEpCallbHA, 00ECIeUBaeT HAUOOIBIINE FAPAHTHH TIPABUIIb-
HOTO TIpUMEHEHHs 3akoHa. Kpome TOro, B MpaBOBOM TOCYAapCTBE
cyneOHast BIacTh 00Ja1acT MPUOPUTETOM HAJl HHBIMU BETBSMH BIIACTH
B BOITPOCAX 3AIUTHI TPAB U OXPAHAEMBIX 3aKOHOM HHTEPECOB.

B cuny mpuoputera cyaeOHON 3aliUThl TPAXKIAAHCKUX MPaB HaJ
WHBIMHA (OpPMaMH 3alIUTHl HEPEIKO MO0 2PANCOAHCKUM NPOYECCOM
HOHUMAIOM  2PAJCOAHCKOE CYOONPOU3BO0CHEO, M.e. NOPAJOK pdc-
CMOMPEHUS U PA3PEeUeHUsl CYOamMU padiCOAHCKUX 0ell, Onpedensiemolil
HOPMAMU NPOYECCYANbHO20 3AKOHOOAMENbCMEA.

B 1opuanyeckoil nmurepaType U MpaKkTHKE YacTO MPUMEHSETCS M0-
HATHE epadcoanckoe Oeno. Ilog 3TMM TEPMHHOM MOXKHO TOHHMATh
IOPHMUECKOE TIPUTSI3aHUE OJHOTO JIMIA K JPYTrOMY O 3aIllUTe YacTHO-
ro HWHTepeca, CyObEKTHBHOTO IIpaBa, IMOJUICKAIIee PACCMOTPEHHUIO
W pa3pelieHuio B cye0HOM TIopsake. B OCHOBE Takoro jena JIC)KHUT
IOPUMYECKIA KOH(MJIMKT, BO3HUKAIOIIUI U3 YacTHOIPABOBBIX OTHO-
HICHUH (TPaXKTaHCKUX, KIITUIIHBIX, CEMEHHBIX U MPOH.).

Cremyer OTMETUTh, 9TO TpaXkIaHCKO-TIpolieccyanbHas ¢hopMa Hc-
NOJB3YyeTCs CyJAaMu W JUIsl pa3pelleHus] WHBIX Jen (aMHUHUCTPATHB-
HBIX, (DMHAHCOBBIX, HAJIOTOBBIX H JIp.).

B ocHOBe Takux Jien JIexaT yKe He YacTHbIC, a MyOIMYHbIC UHTE-
pechbl. DTH JieNa TakxkKe MOJTyYHIH HAMMEHOBaHHE TPAKIAHCKUX.

Taxkum 00pazoM, epasicoanckue oena 8 Y3KoM NOHUMAHUU — MO
dena, 8o3HUKAOWUe U3 SPANCOAHCKUX (YACMHBIX) NPABOOMHOULEHUIL,

' Cm.: TpynoBsoit koaekc P®, 3akoH 0 TpeTeWcKuUX Cyaax 1 ap.
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6 WUPOKOM — 6ce 0e1d, pacCMampugaemvle no NPasuiam cpadcoan-
CK020 CYOOnpOU3600Cmad.

B crienmanbHOi TUTEpaType akTHBHO 0OCYXKIAETCsl BOIIPOC O pa3-
pelIeHnH JeJ, BOSHUKAIOMNX W3 MyONIWYHBIX MPAaBOOTHOUICHHWH, IO
npasuiiaM, npeaycMorpeHHbM He I'TIK P@, a criennanbHbIM 3aKOHOM,
a TaKKe BOIPOC O CO3JAaHUHM CHCTEMBI aIMHHHCTPATHBHBIX CYyJOB
B Poccwmiickoit @enmeparun’.

3adauamu TPAXIAHCKOTO CYIONPOM3BOACTBa coriacHo cT. 2 ['TIK
P® saBnsrorcs nmpaBuIbHOE M CBOEBPEMEHHOE PACCMOTPEHHE U paspe-
LICHUE IPAKIAHCKUX Jell.

L]envio Tpaxnanckoro cynonpousojctsa ['TIK PO nazbiBaer 3a-
LIMTY HapyILIEHHBIX WIM OCIApHUBAEMbIX MpPaB, CBOOOA M 3aKOHHBIX
HMHTEPECOB Tpak[aH, OpraHu3aluii, mpaB U MHTEepecoB Poccuiickoit
®enepannu, cyobektoB PO, MyHHIIMIAIBHEIX 00pa30BaHUM, APYTHX
JML, SIBISIOMINXCSA CYyOBEKTaMH TPa)KAaHCKUX, TPYAOBBIX WM HHBIX
MIPaBOOTHOIIEHNH. ['pa’kaaHCKoe CyJONpPOU3BOACTBO AOJDKHO CIIO-
cOOCTBOBATH YKPEIUIEHUIO 3aKOHHOCTU U MPABOIOPAIKA, IPEAyIPEK-
JEHUIO MPaBOHAPYLICHUH, (OPMUPOBAHUIO YBAXKUTEIHLHOTO OTHOLIE-
HUS K 3aKoHY U cyny (ct. 2 I'TIK P®D).

§ 2. I'paxnanckas npoueccyanbHas popma

i Toro 4TOOBI CYJONPOM3BOACTBO PpEIIAN0 MOCTAaBJICHHBIC B
I'TIK P® 3anmaum u 11emu, HEOOXOAUMO CTPOTO COOJIIOJIATh TPakaH-
CKYI0 TIPOIIECCYAIbHYIO (hOopMY.

IIpaBo Ha obparenne B Cy1 U BO30YKAEHUE TPAKIAHCKOTO Jefia B
cyae npexycmotrpeHo cr. 3 u 4 I'TIK P®. O6patutbcs B Cyl MOXKHO
TOJIBKO B TIOPSAKE, YCTAaHOBJICHHOM 3aKOHOAATEIHCTBOM O TpakIaH-
ckoM cynompounsBozcTe. CyJ JIMIIEeH mpaBa Bo30yXIaTh TpakKIaH-
CKOE€ JIeJIO 1O CBOEH MHUIIUATHBE.

Cyn MoxeT Bo30YANUTH JeNI0 TONBKO IO 3asSBICHHUIO (NCKOBOMY 3a-
SIBIICHUIO), B KOTOPOM 3aMHTEPECOBAHHOE JIUIO M3JIaraeT CBOU Tpebo-
BaHUS 1 00OOCHOBEIBAET UX.

I'pakmaHckuil mporiecc OXBaThIBA€T IPOLECCYaTbHBIE JEHCTBUS
Cylla, CTOpOH, OPYTHX YYacTHUKOB TMpOIlecCa, MX IPOIecCyallbHbIC
MpaBa U 00s3aHHOCTH.

'Cwm., Hanpumep: 3eneHyos A.b., Pad4yeHko B./. ADMUHUCTpaTUBHAs OCTK-
umsa B Poccun (Uctopusi n coBpemeHHocTb). M., 2001.
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I'maBHBIM CyOBEKTOM TpaKIAHCKON MPOIECCYyallbHON AesTeNb-
HOCTH SIBJISIETCS CyJ, paccMarpuBaroniuil neno. Ilpouecc Bkirouaer
B ce0s U JACATCIIBHOCTD APYTHUX JINIL (I/ICTHa, OTBETUHKA, TPECTbUX JINII,
3asiBUTEJIEH, JIUILI, COACHCTBYIOMINX OTIPABICHHIO TPABOCYANS).

OTHoUIeHNs], BOZHUKAIOIINE B XOA€ OTIPABICHUS NPaBOCYIus,
MOTYT OCYILECTBJISITHCSI TOJIBKO B HOPSAKE U (OpMax, yCTaHOBIICH-
HBIX HOPMaMH IPaKJaHCKOTO MPOLECCyalbHOTO 3aKOHOAATEILCTBRA,
YTO BiIeUET 3a co00il BakHelne nociencTus. Bo-nepsrix, B rpa-
XKIaHCKOM CyAONPOU3BOJCTBE MOTYT COBEPIIATHCS JHUIIb JCHCTBUS,
MpelyCMOTPEHHBIE HOPMaMHU MPOLECCYalbHOTO 3aKOHOAATEIbCTBA.
Bo-BTOpBIX, Tpa)JaHCKHE IpOLECCyalbHble OTHOLICHHUS BCErna
uMeroT ¢GopMy MPOLECCYyaIbHBIX HpagoomuouieHul. B-TpeTbux,
rpaXJaHCKOE CYIOMPOM3BOJCTBO MPEACTABIACT cOO0M Hepa3pbIBHYIO
CBSI3b (ONPENENICHHYIO CUCTEMY ) ACHCTBHUI M TPABOOTHOLICHHH.

OcHOGHBIMU Yepmamu 2paXxcOanCcKol nPoyeccyanrbHoll opmul sB-
JIAIOTCA:

1) ycraHOBIIEHHAsI 3aKOHOM CHCTEMa OTpeeeHHBIX TPeOOBaHUH,
MPEeIBIBISIEMBIX K TOPSIKY pa3pemeHus Jen (rmoxada 3asBICHHA,
yIIaTa TOCIIONUINHBL, IPEJCTAaBICHUE JOKA3aTeIbCTB U JIp.);

2) 4eTKO ONpEIeNCHHBIH KpPYT JHL, KOTOpble UMEIOT IPaBO IpH-
HUMAaTh Y4acTHE B PACCMOTPEHMHU IPaXXIaHCKOro fena (ucrel, 3asBU-
TeJIb, OTBETUYHK, TPETHH JINLA, SKCIEPT, CIICLHATINCT U T.1.);

3) HazeneHue JIML, UMEIOIIMX MPaB0O y4yacTBOBAThH B MPOLECCE, OIl-
peleIeHHBIMU TPOLIECCYIbHBIMU MTPaBaMU U 00S3aHHOCTSMH;

4) BeIHECEHHE CYJIOM pelIeHus (B OIMpeIeNeHHOM MpoliecCyalbHOM
(dopme) TONBKO IMOCie TOro, Kak Jesio MPOIUIO PsiJl CTaaui ¢ cOOIIo-
JIEHHEM TIPOLIECCYABHBIX TPEOOBAHHI M MPUHIIUIIOB TIpotiecca’.

Ctporoe coOito/icHrE TPOIeCcCyalibHOM (hOPMBI JIOJDKHO O0ecte-
YHBAaTh OOBEKTUBHOCTH Pa30MpaTENLCTBA 110 JIeNy, YBaXCHUE K CYAY
M 3aKOHY (BocmHTaTedbHOE Bo3neiicTBue). bes cobmoaenus mpouec-
cyanbHOW (POpMBI TPYAHO AOOWTHCS 3aKOHHOTO M OOOCHOBAaHHOTO
pelIeHHs 1o Aey.

' Cm. noppo6Hee: Monosa FO.A. MpaxaaHckas npoleccyanbHas dopMa —
rapaHTust aEKTNBHOCTN NPaBOCYAUs NO rpaxgaHckum denam // MNpobnembl
OOCTYMHOCTM U 3h(PEKTUBHOCTM NPaBOCYAUSt B FpaXkaaHCKOM U apOUTpakHOM
cyponpowussoactee. M., 2001. C. 194-204.
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§ 3. IlonsiTue, NpeaAMeT U METO/
rPAXKAAHCKOI0 NMPOLecCyaJbHOr0 NpaBa

[IpaBo kak siBieHHE 00JIaZa€T TOBOJBHO JKECTKOW MHOTOYPOBHE-
BOHM, MepapXU4YeCKON CTpYKTypoi. s mpaBa KakIol cTpaHbl, 0CO-
OEHHO POMAaHO-TEPMAHCKOTO THIIA, K KOTOPBIM MPHHAJICKUT U POCCHII-
CKO€ TIpaBO, XapakTepHb! Au(depeHnuanisi Ha OTHOCUTENHHO aBTO-
HOMHBIE, YCTOHYMBBIE YaCTH — HHCTUTYTHI, 0Opasyioliye, B CBOIO
ouepe/ib, aCCOIMAIINM, TPYIIIBI U 00 TUHECHNS.

I{eHTpaJIbHBIM 3BEHOM CTPYKTYpPBHI IpaBa SIBJSIOTCSA IPABOBBIEC OT-
pacinu. KopeHHoil BOIpocC Ipu JIeJIEHWH MpaBa Ha OTPacid — BbIJe-
JeHue (GaKkToOpoB, OT KOTOPHIX M 3aBHCHUT JACJIEHUE NpaBa Ha aBTOHOM-
Hble, 000coONeHHbIe Tpynnbl. K HUM OOBIYHO OTHOCSAT TIpPEAMET
1 METOJ INPAaBOBOTO PETYIHPOBaHUS. B KauecTBe TOMOJHUTENBHBIX
NPU3HAKOB B JIUTEpAType HA3BIBAIOT CyOBEKTHBIH COCTaB ONpeaeseH-
HOW TpymIibl 0OIIECTBEHHBIX OTHOLIEHH, HCTOUYHUKH MpaBa (HampH-
Mep, KoAU(QUIUPOBaHHBIE aKThI) U JIP.

IIpeomem npaeogozo pezyrupoeanusi — 3TO Te OOIIECTBEHHBIE
OTHOILIEHUS], KOTOPBIE TIPABO PETYJIHPYET.

I'pakpanckoe npoleccyaabHOe IPaBo MPEICTaBISIET COOOM, B IIEPBYIO
ouepellb, COBOKYITHOCTb HOPM, YCTaHABJIMBAIOUIUX MOPSIIOK PaccMOTpe-
HUS M pa3pelIeHns TPaKIaHCKUX JIeJT B CyJax OOIIel I0pHCIUKITHN.

OO0BEKTOM MMPaBOBOTO PETyJIMPOBAHHUS BCEra SBISIOTCS ONpese-
JICHHasl TPyMIa WIH OOIIHOCTh OOIIECTBEHHBIX OTHOLIEHUH. Ob6bek-
MoM 2pancOaHCKo20 NpoYeccydalbHO20 Npaea BHICTYMAOT OOIIECT-
BEHHBIC OTHOIICHUS, CKJIAIbIBAIOIINECS MPH PACCMOTPEHUHU U pas3pe-
IIEHHN TPaXJaHCKUX JAeNl B cyjae. ['pakaaHCcKoe IpoleccyalbHOoe
MIPaBO OMNpENEIIET BECh MPOIlECC ABM)KEHUSA TPaKJaHCKOTO JIeNa — OT
MIPUHSATHUS 3asBJICHUS JO BBIHECEHUS PELIECHUS U €r0 IEPECMOTpa.

Ilpeomemom pe2ynuposanus 2epasxcoaHcko20 HPOYeCcCyarbHO20
npaséa Haj0 CUMTATh caM MpoIlecc, caMo CYIOIPOU3BOACTBO MO paz-
PEIIEHUIO M paCCMOTPEHUIO TPaXKJaHCKOTO Jena.

B 60-x rogax XX B. ObIIa BBICKa3aHa TOYKA 3PEHUSA O ITHPOKOM
MOHUMAaHUM TPaXJTAHCKOTO IPOIECCYaIbHOTO MpaBa, T.€. O BKIIOYE-
HUHU B HETO U JESITEIHHOCTH IO Pa3pelIeHUI0 I'PakJaHCKO-IIPABOBBIX
KOH(UIMKTOB B TPETEUCKHUX CyJaX, B KOMHCCHUSAX IO TPYAOBBIM CIIO-
pam, B OpraHax HoTapuaTa u ap.’

' Cm.: 3elidep H.5. MpeameT U cMCTEMA COBETCKOTO MPaxaaHCKOro MpoLiec-
cyanbHoro npaea // MNpaBoBegeHne. 1962. Ne 3. C. 81.
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Takas Mo3unys Halljla KaKk CTOPOHHUKOB, TaK U IPOTUBHUKOB.

IToaTOMY 6 y3K0M IOHMMAHMM I'PAaXAAHCKUI MPOLIECC pacCMaTpHU-
BAaIOT KaK TPAKJAHCKOE CyIOIPOU3BOJICTBO, 8 UWUUPOKOM — W KaK Jed-
TCJIBHOCTHL MHBIX CHCUHAJIBHO YIIOJTHOMOYCHHBIX OpPIraHOB IIO pa3pe-
IIICHHIO CIIOPOB O TIPaBe M 3aIluTe MpaBa.

MHuoroo6pasre moaX0A0B K ONPEAETICHAI0 TPAaHUI] TPAKAAHCKOTO
MIPOIIECCYaTbHOTO TMpaBa HAILIO OTPaKEHHE W B OJTHOMMEHHOW ydeo-
HOM AMCLMIUIMHE, KOTOpas B HACTOALIEE BPEMS U3y4aeT HE TOJIBKO
NESTENFHOCTh CY/IOB II0 OTIIPABIEHUIO TMPaBOCYAWsA, HO U paboTy
HHBIX OPraHOB U TOJKHOCTHBIX JIULI.

B mnocneaHee necsATuneTve JIUCKYCCUS O CHUCTEME POCCHIICKOIO
IIpaBa BHOBb O0OCTPHJIIACH, 3aTPOHYB M TPAYXKITAHCKOE MPOIIECCyaTbHOe
mpaBo. [IpennpruHIMAIOTCS TMOMBITKH OOOCHOBAHHS CAMOCTOSTEIBHO-
CTH apOUTPaXHOTO TPOIECCYATBHOTO TpaBa, TPaXKIAHCKOTO WCIIOJN-
HHUTEIILHOTO TMpaBa, HOTapuaibHOro TmpaBa'. JIMCKyccHsi OTpaxkaer
HOBBIE MOTPEOHOCTH OOIIECTBA, PACTYIIYIO CIEIHAIN3alUI0 BO3HU-
KAIOIUX B YEJIOBEYECKON IUBWIN3ALMKA OOIECTBEHHBIX OTHOLICHUI?.

Memoo npaeogozo pezynuposanus — 3TO BECbMa €MKOE TOHSTHE,
XapaKTepu3yIomeecs: MHO)KECTBOM KOMITOHEHTOB: TOPSJIKOM YCTa-
HOBJICHHS TIPaB M O0SI3aHHOCTEH CYyOBEKTOB COOTBETCTBYIOIIMX Ipa-
BOOTHOIHCHHfI, CTCIICHBIO ONPCACIICHHOCTU UX IIpaB, CTCIICHBIO aBTO-
HOMHOCTHU JE€HCTBUHU U T.[I.

MeTo TpaBOBOTO PETYJIHPOBAHUS B CaMOM OOIEM BHUIE Tpe-
CTaBJsIET COO0I COBOKYITHOCTh ITPHUEMOB, CIIOCOOOB BO3ACHCTBHS TIpa-
BOBBIX HOPM Y TIPaBUJI Ha KOHKPETHBIE OOIIECTBEHHBIE OTHOIIIECHHSI.

B Teopun npasa BBIIEIAIOT JBa OCHOBHBIX METOJIa PABOBOIO pe-
TyJIMPOBAHUS — UMIEPATUBHBINA U AUCTIO3UTUBHBIN. HacTo UX CBA3BI-
BafOT C IByMs OJIOKaMHW TPAaBOBBIX HOPM, HIJTH JIByMsI IIPABOBBIMH pe-
KUMaMH — Ty OIMIHBIM H YaCTHBIM.

' Cm.: lllepcmiok B.M. CucTema rpaxaaHCckoro MpoLEecCyanbHOro npasa.
M., 1989. C. 23; Bukym M.A., YepeHkosa O.B. VicnonHutenbHoe Npou3BOACTBO.
M., 2001. C. 31; IpaxaaHckoe McnonHUTENbHOe npaBo: Y4ebHuk / Mog pea.
A.A. Bnacoa. M., 2004. C. 19-29; Moxos A.A. paxnaHckoe UCNOfHUTENbHOE
npaBo Kak oTpacnb Npaea v ero MecTo B CMCTeMe poccuiickoro npasa // Hosas
npaeoBas Mbicnb. 2005. Ne 4. C. 32-36; HotapmanbHoe npaBo Poccun: Yueb-
Huk / MNopa pea. B.B. Apkosa. M., 2003; YepemHbix U.I. CTaHOBNEHNe He3aBUCH-
MOro HoTapuarta Poccum kak MHCTUTYTa MO OCYLLECTBIIEHNIO NMPABOOXPAHUTENb-
Houn geaTenbHocTM: ABTOped. auc. ... A-pa opud. Hayk. M., 2007. C. 13.

2 Cm.: JlykbsiHosa E. [ndbcpepeHLMaLmMs NPaBOBOro perynpoBaHus B Mpo-
LeccyanbHoM 3akoHogaTtenscTtse // Poccuinckas toctuumsa. 2003. Ne 1. C. 25.
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JlucnozumusHulii Memod TpeAronaraeT IOPUIANIECKOe PaBEHCTBO
YYaCTHHUKOB ITPaBOOTHOIIEHUN. Tak, y4acTHUKM Mpouecca HaJeJICHbI
OJIMHAKOBBIM 00BEMOM TIPOIECCyaIbHBIX NMpaB. BO3HWKHOBEHHUE U pa3-
BUTHE TIpoIiecca, Mepexoa U3 OAHON CTaAud B APYTYIO 3aBHCAT OT
BOJIM 3aMHTEpPECOBAaHHBIX JuIl. O0kaoBaHUE CyAeOHBIX aKTOB TAKKe
3aBHICHT OT BOJIM 3aMHTEPECOBAHHBIX JIUII.

Hmnepamugnulii Memod — 3TO METOJ BIACTHBIX IPEANHCAHMII;
OH XapakTepeH, IPEeXAe BCEro, I BIACTHBIX OTHOLIEHWH, OTHO-
LIEHUH MEeXAy CyIOM M MHBIMH ydacTHHUKaMu nponecca. Cyn mpu-
HUMAaeT BJIACTHBIC PELICHMs, MOJIeKallue NPUHYIUTEIbHOMY HC-
HOJIHEHHUIO.

I'paskpaHcKoe mpoLeccyallbHOE MpaBoO, TAKUM 00pa3oM, aKTUBHO
UCIIONIb3yeT 00a METOoAa IIPAaBOBOIO peryjiMpoBaHus. B cuiny sToro
METOJ TPAXAAHCKOTO IPOLECCYaJbHOrO IpaBa SBISIETCS OUCHO3U-
MUBHO-UMNEPAMUBHBIM.

Kpome npenmera u MeToaa 1st 000CHOBaHHUSA CaMOCTOSITETFHOCTH
TPaXTaHCKOTO MPOIECCYANTbHOTO MPaBa MOTYT OBITH HCIIOJIB30BaHbI U
npyrue npusHakd. OTMETHM JIUIIL 0COOBIN CYOBekmublil cocmas Kak
BEChMa BBIPaXEHHBIN MpHU3HAK JaHHOW oTpaciu mpaBa. Tak, OCHOB-
HBIMH CyOBEKTaMH I'Pa’KIAHCKUX MPOLECCyalbHbIX PaBOOTHOLICHUI
ABJISIFOTCS CYA U JIUIIA, YYaCTBYIOLINE B JI€JIE.

Takum o0paszoMm, epascdanckoe npoyeccyanbHoe npago npeo-
cmasasiem coboll COBOKYNHOCMb HOPM, Pe2yIupylouux ooujecmeen-
Hble OMHOUIeHUsl, KOTNOPble BO3HUKAIOM MeXHCOY YYACMHUKAMU NPO-
yecca u cyooM npu ocywecmeienuu npagocyous no epatcoOancKum
denam.

Hekoropsle aBTOpBI AOMOJIHAIOT JAHHOE OIPEENICHUE YKa3aHHEeM
Ha Ccynm oOmel ropucIUKIUH. Takod IOIXOI BBI3BAH ITONBITKAMH
000CHOBaHMs CaMOCTOSITEIBHOCTH apOUTPa)KHOI'O IPOLECCyaTIbHOTO
npaBa Kak oTpaciu mpasa. OHaKo apOUTPaXKHBIM Cyl — 3TO cIielua-
JM3UPOBAHHBII CyA Ipa)IaHCKON IOPUCANKLUH, [IPU3BAHHBIN paspe-
1IaTh OTAEJIbHbIE KaTErOpUU IrpakJaHcKux aen. Ha nmam B3rmsg, uMe-
IOTCSI HEKOTOpbIE MPOOJIEMBI C BBIIEJIEHHEM CBOETO (OTIMYHOTO OT
IrpaXJaHCKOTO MpoLecCyalbHOro MpaBa) MpeaMeTa U MEeToa MpaBo-
BOI'O PEryJMpOBaHMSA, HO MPU KEJIAHUH MOXKXET OBITH BBIIEIECH CBOH
CyOBEKTHBIN cOocTaB (HAIMYKE apOUTPaKHOTO CyJa) U CBOH OCHOBHOU
UCTOYHHUK mpaBoBoro perynuposanus (AIIK P®). Ormerum Taxke:
OTIBIT CO3/IaHMS CIIEIMATM3UPOBAHHBIX CYJ0B B chepe X031HCTBEHHON
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IOPUCIUKIIMK BEChMa MPOTUBOPEYMB', YTO 3aTPyIHSET MPOTHO3UPO-
BaHUE MOCTYINATECILHOIO PAa3BUTHI HOPM apOMTPaKHOTO IMPOLECCY-
aJHHOTO TpaBa B OYIyIIEeM.

I'pasknaHcKkoe TpolieccyallbHOE MPaBo, SBISSICH CAMOCTOSITEIBHON
OTpPAaCIbIO, TECHO U OPTAaHWUYECKH CBSI3aHO C JIPYTHMH OTPACISIMU OTe-
YECTBEHHOTO MPaBa.

BO-HCpBBIX, TaKasd CBA3b UMECTCA C IPOLCCCYAIbHBIMU OTpaCiIsIMU
poccuiickoro mpaBa (HaImpuMep, YTOJOBHBIM MPOIECCYyalbHBIM IIpa-
BOM) B Cmily OOIINEro mopsaka co3fanws W (HOPMHPOBAHUS CYIOB
B Poccutickoit denmepartiy, psima oOMMX MPUHITATIOB U CXOJHBIX WH-
ctutyToB. Hanngre oOuiux 4epT Mex Iy OTpacisiMH IIPOIECCYaTbHOTO
npaBa MPUBEJIO K BO3HUKHOBEHUIO KOHIICIIINH CyIe0HOTO TpaBa’.

Bo-BTOpBIX, TpaKAaHCKOE MPOIECCYANTbHOE TIPABO TECHO B3aMMO-
CBSI3aHO C OTPAC/IIMH YaCTHOrO IpaBa (TPaKIaHCKHM, CEMEHHBIM U
np.). OHO ciy>kuT (HOpMOM MPUHYAUTETHLHOTO OCYIIECTBICHUS TPaXK-
JaHCKO-ITPaBOBBIX, CeMeﬁHO-HpaBOBBIX, TPYAOBBIX 1 MHBIX 00s13aHHO-
creit. CimykeOHasi poJib TPaKIAHCKOTO IPOIECCYaTBLHOTO IpaBa Co-
CTOUT MMCHHO B 3alllUTEC U OXpaHC IIpaB, 3aKPCIICHHBIX B HOpPMax
MaTepUaNTbHOTO MpaBa.

I'paxxmanckoe mporeccyarbHOE IPaBO UMEET CBSI3U U C IPYTUMHU
OTpaCJSIMH POCCUICKOTO TpaBa. Hampumep, myOJMUYHBINH XapakTep
MPOLIECCYATbHOTO TpaBa B OINpPEAEIEHHON Mepe MPUOIMKAET ero
K KOHCTUTYITHOHHOMY ¥ aIMHHICTPAaTHUBHOMY TIPaBY.

§ 4. Craguu u BUABI TPAKIAHCKOTO CYA0NPOU3BOIACTBA

I'pakaHCKOE CYIONPOU3BOJCTBO HPEACTABISLCT COOOM JIBMKEHUE
TPaXJIaHCKOTO JeJia B CYJE, ONPEACICHHYI COBOKYITHOCTH 3TaIlOB,
WA CTauH, €ro PaCCMOTPEHUSI U Pa3PEIICHUS.

Cmaoueti epadicoanckozo npoyecca HaA3BIBAGTCS COBOKYITHOCTH
YCTaHOBJICHHBIX 3aKOHOM IPOIECCYaIbHBIX JEUCTBUM, 00BEIUHECH-
HBIX WM HAMPaBICHHBIX K OJHOM OJMKaNIIeH poecCyaTbHON TSITH.

Craguu rpakIaHCKOTO CyIOMPOM3BOJICTBA PAa3BUBAIOTCSA B CTPOIO
OTIpE/IETICHHOM ITOCIIEIOBATENFHOCTH, OJHA CTAAHA CMEHSET APYTYIO

' Cm.: MpebeHyos A.M. Pa3Butre xo3sMcTBEHHOM topucamkumm B Poccuu.
M., 2002.

2 Cwm.: MonsHekuti H.H., Cmpozosuy M.C., Casuukutl B.M., MenbHukos A.A.
Mpobnembl cynebHoro npaea. M., 1983; PssaHosckuli E.B. EanHcTBO npouecca.
M., 1996.
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Y CTAaHOBUTCST BO3MOXKHOH TOJBKO IOCJTE CO3JaHUSl OIpPECICHHBIX
YCIIOBUH.

[TepBoii cramueit mporiecca SBISETCS 8030YJiCOeHUE ePANCOAHCKO-
2o Oena (ct. 4, 5, 133 I'TIK PD).

Cyn BO30YXKIaeT TpaKIAaHCKOE NIE0 IO 3asiBICHHIO JIUIA, 00pa-
THUBILIETOCS 3a 3aIUTON CBOMX IPaB, CBOOOJ U 3aKOHHBIX HHTEPECOB.
B omnpeneneHHBIX mporeccyanbHBIM 3aKOHOM CIIyYasx TpakJaHCKOoe
JIEJI0 MOXET OBITh BO30YKIEHHO TI0 3asBJICHHIO JIUIA, BEICTYAIOIIETO
OT CBOEr0 MMEHHM B 3alllUTy IpaB, CBOOOJ M 3aKOHHBIX HHTEPECOB
JIPYTOTO JINIA, HEONPEeIEHHOTO KPYTa JIAI] WK B 3alIUTy HHTEPECOB
Poccutickoit @eneparini, MyHHIUITATEHBIX 00pa30BaHUN.

Cratpst 133 I'TIK P® yxkaspiBaetr, 9To B TEUCHHE 5 AHEH CO THS
MOCTYTUIEHUS 3asBJICHUS CYJbsl PEIIaeT BOIIPOC O ero MpHHSTHU. Mc-
XOJISl U3 CMBICTIA 3TOW CTaThH JIEHCTBHSI Cy/a IO PUHATHIO 3asBICHUS
sBIIsIeTCsS (PaKTOM BO3OYKICHHS TPAKIAHCKOTO Jela.

Bropoii cramueit mporecca SBISETCA HO020MOBKA 2PANCOAHCKO20
dena k cydedonomy pazoupamenvcmgy (t1. 14 I'TIK PD).

[ToxroToBka Mena OCYIIECTBIAETCS C IENBI0 OOecredeHns OBICT-
POTO M MPaBUIIBHOTO pa3pelleHus TPaKIaHCKOro JIena.

Tpetsst cTamus mporecca — cyoebHoe pasdoupamenvcmeo (T 15
I'TIK P®). CynebHOoe pa30MpaTenbCTBO, KaK MPaBHIIO, MPOUCXOIUT
B OTKPBHITOM CyA€OHOM 3acelaHUM C IEJbI0 pa3pemuTh Jel0 Mo Cy-
mectBy. OOBIYHO 3Ta CTaJWs 3aBEPIIAETCS] BHIHECECHHWEM pEIICHUS.
B HEKOTOpPBIX Cilydasx [0 3aKaHuYuBaeTCsl 0€3 BRIHECEHUS CyAeOHO-
TO PeIIeHMUS.

UetBepTas ctagus npoliecca — aneLiayuoHHOe NPOU3800CME0 10
00)kaJIOBaHMIO PELICHUI M ONpEeAeNICHUH MHUPOBBIX Cylei, HE BCTY-
MUBIIUX B 3aKOHHYIO cuiy (Ti1. 39 I'TIK PO).

B sToli cTaguu rpakJaHcKoe J1eJ10 IOBTOPHO paccMaTpUBAacTCs IO
CYLIECTBY B CyleOHOM 3aceJaHuu PailOHHOTO (ellepanbHOro CyAa 1o
*Kano0am JIKIL, y4acTBYIOIIUX B JIEe.

[IaTas cragus mpouecca — npou3BoOCmseo 6 cyoe KACCAYUOHHOU
uHCcmaHyuy o0 00XKATOBaHMIO HE BCTYNMHBILUX B 3aKOHHYIO CHITY pe-
HICHUH W ONpelesieHH, BBHIHECEHHBIX (eepalbHBIMU CyJaMu 10
nepsoit uactanuu (ria. 40 I'TIK PO).

[lectas cragus mporecca — APouU3B00CmEo & cyoe HAO30PHOU UH-
cmanyuy 1O TIEPECMOTpPY CYICOHBIX PEICHUH, ONpeeNieHui U mocTa-
HOBJIEHUH, BCTYIUBIINX B 3aKOHHYI0 cmity (1. 41 I'TIK PD).
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I'paxpanckuii nponeccyanbHbelii kKogexke P® mnpemycMarpuBaeT
emie OJHY, CeIbMYIO CTaJMIO MPOLIECca — NepecMomp no 8HO8b OMm-
KpblBUUMCS 06cmoamenscmeam pEIIeHul, ONpeNeleHnid W IoCTa-
HOBJIEHHUH Cy/a, BCTYNUBIINX B 3aKOHHYIO ciuty (Ti1. 42 I'TIK POD).

ITo panee paeiicTBOBaBIIEMY MPOIECCYaTbHOMY 3aKOHOJATENbCTBY
CYIIIECTBOBANIA €IIIE OJTHA CAMOCTOSITEIbHAS CTAIHS — UCHOIHUMENbHOE
npouszeo0cmeo. OMHAKO B CBS3H ¢ pehOPMUPOBAHUEM TTOPSAKA UCITON-
HEHHS CyIeOHBIX pPEelIeHUH, MPUHATHEM 3aKOHA 00 MCIOJHUTEIHLHOM
NMPOU3BOACTBE 1 3aK0HA O CyAeOHBIX MPHUCTABAX, a 3aTEM U HOBOTO
I'TIK P® ucnomHuTebHOE MTPOU3BOJICTBO KaK CAMOCTOSITENIbHAS CTa/INs
Tpa’KAaHCKOro Ipoliecca nepecraja CyLiecTBOBaTh. Jeno B TOM, 4TO
ciryx0a CyaeOHBIX IPUCTABOB-UCIIOIHUTENEH BolIa B cocTaB MuHH-
crepcTBa ocTuliud PO, T.e. BETBb MCIOJHUTENBHON Biactd, a B ['TIK
P® 6p11 BrUTFOUEH pasnen «IIpou3BOICTBO, CBA3aHHOE C MCIIOTHEHUEM
CyIEOHBIX IOCTAHOBJICHUH U IIOCTAHOBJIEHUH UHBIX OPTaHOBY.

OmnbIT UCTIOJIHUTENBHOTO Npou3BoAcTBa B Poccun, pacmupenue u
YCIIOKHEHHUE OTHOILUEHUH 1O HCIOJHUTEIHHOMY MPOU3BOICTBY NPH-
BEJM K 3apOKACHHUIO HOBOM OTpaciM IpaBa — IPa)kIaHCKOT'O HCIIOJ-
HUTeNbHOro npasa Poccun u padore Hax npoekroM McnomHuTenbHO-
ro kogekca Poccuiickoit denepanum.

OpnHako TecHasi CBSI3b MEXIY I'PaKIAHCKUM IPOLECCYaIbHBIM U
IPaXIaHCKUM HCIIOJIHUTEIBHBIM NpaBoM coxpansercs. Tak, B IlocTa-
HoBieHun EBponelickoro Cyzaa no npaBaMm uenoBeka mno aeny «byp-
0B mpoTHB Poccum» oTMedaeTcs, 4To UCTIONHEHKE Cye0HOro pele-
HUS JOJDKHO PacCMaTpHBaThCS KaK COCTaBIISIOLIAsl «CyIeOHOro pas-
OuMpaTensCTBay MO CMBICTY CT. 6 EBporelickoil KOHBEHIIMU O 3alluTe
npaB dYeJIOBeKa M OCHOBHBIX CBOOOA'. MHBIMH CIIOBaMH, HCIOJIHH-
TETbHOE TPOW3BOZCTBO SBISAETCS TMPOJOKEHHEM IPOILECCyaTbHON
(hOpMBI 3aITUTHI CYObEKTUBHBIX HHTEPECOB.

Pa30OuparenbcTBO Ipa)kTaHCKOTO Jejla HE BCETJa MPOXOIHUT BCE
nepeuyncieHnble ctaann. O0s3aTeNbHBl TOJIBKO TepBble Tpu. Hampu-
Mep, TTOCIIe PaCCMOTPEHUS JeNia 10 CYIIECTBY B CyJI€ NMEPBON WHCTaH-
umu (3-s1 cragusi) cyneOHOe pemieHrne MOKET OBITh JOOPOBOJIBHO HC-
[IOJTHEHO CTOPOHAaMH; TOT/Ia OTNAaAaeT He0OXOIUMOCTh PACCMOTPEHHUS
Jie1a B IOCIIEAYIONINX CTalusIX IpoLecca.

' Cwm.: Esponevickuii Cya no npasam yenoBseka u Poccuiickaa degepaums:
MocTaHoBNEHMA U pelleHuns, BbiHeceHHble 0o 1 mapta 2004 roga / OTB. pea.
HO.10. bepecTtHes. M., 2005. C. 5.
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B 3T0i1 cBsI3M ciienyeT OTMETUTD, YTO TPaKJaHCKUH MTPOIIECC — HE
IIpOCTasi COBOKYIIHOCTH IPOLIECCYAIbHBIX OTHOLIEHUH, a UX CUCTEMA,
OTpakaromasi MHOroo0pasue MPUINHHOCTEH W CBSI3€H MaHHBIX OTHO-
MeHUi. DTH OTHOIICHUS HE CYIIECTBYIOT BCE OHOBPEMEHHO C Hadaila
nporecca. OHM BO3HUKAIOT OJHO 3a JIPYTHM, ITOCIIEIOBATENIEHO CMe-
Hss IpyT apyra. U aTa mociaenoBaTebHOCT 3apaHee IpeIonpeencHa
HOPMaMH TPKIAHCKOTO TIPOIECCYyaIbHOTO TIpaBa.

TToMuMoO cTaawii TpakIaHCKOTO TIpoIlecca HEOOXOIMMO Pa3IHIaTh
" 6u0bl npoussoocms. BUI IPOU3BOMICTBA 00YCIOBIIMBAETCS MAaTEePH-
aJLHO-TIPABOBOM MPUPOJION e M XapaKTepU3yEeTCs CaMOCTOSATENb-
HBIMU CPEACTBaMHU M CIIOCOOAMU 3aIlUTHI MPaB W MHTEPECOB, a TAKKE
BBITCKAIOIIUMH U3 3TOr0 0COOCHHOCTSMU CYICOHOM TPOIICTYPhI .

Ananmuz I'TIK P® no3Bosisier Ha3BaTh CIEAYIOLIME BUABI MPOU3-
BOJICTB:

HCKOBOE TIPOU3BO/ICTBO;

Jleria, BOSHUKAIOTUE U3 Iy OJIUIHBIX MPAaBOOTHOIICHHH;

nena 0coboro MPOU3BOJICTBA;

nena o0 OcTapWBaHWW PEUICHWHA TPETEHCKUX CyJOB M O BBIIAUe
WCTIOJTHHUTEIBHBIX JIFCTOB HAa MPUHYINTEIHOE NCTIOTHEHNE PEIIeHUN
TPETEUCKHUX CY/IOB;

JleNia ¢ y9acTHeM HHOCTPAHHBIX JIHII.

I'TIK P® npu BbIAEIEHUM BHJIa MPOU3BOJICTBA B Cyaax NMepBOH
WHCTAaHIIUU y4Yell MaTepUaIbHO-IIPABOBYIO MPHUPOAY JAelia, 0COoOeH-
HOCTH CyIeOHOU TPOIEayphl, a TakKe CHEIH(PUKY CyOBEKTOB BO3-
HUKAIOIIETO MPAaBOOTHOIIEHHS (OpTaHbl TrOCYIapCTBEHHOW BIIACTH,
WHOCTPAHIIBI U T.1.).

B uckoBOM MpOM3BOACTBE, YYHUTHIBasE OCOOEHHOCTH CyIeOHOM
MPOIEAYPHI, MOKHO BBIACIUTH: 3d0YHOE NPOU3800CMeE0, Koraa 0e3
YBXHUTEIBHBIX IPUYUH B CyIe0HOE 3aceaHre He SABISETCS OTBETUHK;
npuKazHoe npouzeo0cmeo, KOrna Cyna BbIAaeT CyAeOHBIH MpuKa3 0e3
BO30YKICHUS TPaKJaHCKOTO JIeNa.

BrI3pIBaeT HEKOTOpPBIE COMHEHHUSI CAMOCTOATEIFHOCTh BHJIa TIPO-
W3BOJICTBA MO JIeJlaM, CBSI3AHHBIM C pEIICHHEM TPETEHCKUX CYIOB.
31ech Aeno Mo CYIIECTBY CyJ HE paccMaTpuUBaeT, a MpoBepseT 3a-
KOHHOCTh 3THX pelneHuid. Ho Beap TO ke, MO CyTH, IIPOUCXOIUT

' Cm.: Yewom .M. Mpobnemsl 3aluuThl CyGLEKTUBHBIX NPaB U UHTEPECOB
B Mopsiike HEUCKOBbLIX NPOWM3BOACTB COBETCKOro rpaXaaHcKoro npouecca: ABTO-
ped. auc. ... o-pa opua. Hayk. J1., 1969.
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" 110 AcjiaM, BBITCKAIOIIIUM M3 Hy6JII/I‘IHBIX HpaBOOTHOmeHHﬁ, rac cyn
TaK)X€ IPOBEPSET 3aKOHHOCTh JIEUCTBHIM OPraHOB TOCYJAapCTBEHHOM
BJIaCTH, YIIPpaBJICHUA U JOJDKHOCTHBIX JIMII.

YBenuueHne 4rcia BHIOB CyIONPOHM3BOJICTB, C OJHOW CTOPOHBI,
3HAYUTENHHO YCIOXHIIIO CyNeOHBIN IMpolecc, HO C ApYyroil — Tmpo-
necc cran Oonee THOKMM, OH Jy4Ille YYUTBHIBAET OCOOCHHOCTH OT-
JIeIbHBIX KaTErOPUil rpaskIaHCKUX AL

§ 5. I'pasknanckue npoueccyajbHble IPABOOTHOIIEHUS

Kak ormeuarnock, rpaxaaHCKOe MPOIECCyallbHOE IMPaBO PEryIH-
pyeT OOIECTBEHHBIE OTHOIICHHUS, KOTOPHIE CKIIABIBAIOTCS TPU pac-
CMOTPEHHH W pa3pelieHUuH TPaKIAHCKHUX AeN B cyae. byayuu ypery-
JUPOBAHHBIMU MPABOM, OHU CTAHOBSTCS NpaBOOTHOMEHUsAMH. OO1IIe-
MpHU3HAHHAS TO3UIMS TaKOBa, 4YTO MPOLECCYadbHbIE OTHOIICHUS
MOT'YT CYLIECTBOBaTh TOJILKO B ()OpME IIPABOOTHOLICHHH, T.€. MOTYT
BO3HUKHYThH JIMIIb TOTZ@, KOTJA 3TO MPEAYCMOTPEHO MpOIEcCyallb-
HBIM 3aKOHOM. Eciam KTo-mnbo M3 y4acTHHKOB cyaeOHOro pasbupa-
TENbCTBA COBEPILIAECT ACHCTBUSA, HE MPEIyCMOTPEHHBIE 3aKOHOM, TO
TaKue JACUCTBUS HAJIO0 MPU3HATh HE3aKOHHBIMHU.

Opnaxo I'TIK P® B 4. 4 cT. 1 BrepBele pa3peminia NpUMEHEHUE
ananoz2uu 3aKkoHa W anano2uy npasa. B onpeaeneHHoON Mepe aHAJIOTHS
3aKOHA MPUMEHSIACh U paHee, koraa camu HOpMbl [ TIK P® orcrinanu
K [IPaBUJiaM, U3JI0)KEHHBIM B JIPYTUX HOpMaX.

B I'TIK P® yacto BcTpedaercs otcbuika k cT. 131 Konekca, koTo-
past comepkuT TpeOoBaHUs K (HOpME U COAEPIKAHUIO UCKOBOTO 3asiB-
nenust. IHpIMM cllOBaMH, MOJaBaeMble B CyJl 3asiBIIEHUS, pacCcMaTpH-
BaeMble B APYTUX BUAAX MPOU3BOACTBA (HAIIPUMED, IPOU3BOJCTBO 110
JieJlaM, BO3HMKAIOIIUM M3 ITYOJMYHBIX MPABOOTHOIIEHHH), JOJKHBI
COOTBETCTBOBATh TPEOOBAHUIM 3TON CTAThU.

Cratpg 330 I'TIK P® He HaspiBaeT OCHOBAHMS JII OTMEHBI MIIA
M3MEHEHHs PEUICHHS MHPOBOTO CYABbHM B aANCIUISIOHHOM IOPSJIKE,
a oTchiIaeT K cT. 362-364 I'TIK P®. Otcpuika K Jpyroit HOpMe ecTh He
YTO UHOE, KaK Pa3HOBUAHOCTH MPUMEHEHNS aHAJIOTHH 3aKOHA.

[Ipn mpumMeHeHHMH aHAJIOTHM TpaBa HEOOXOJMMO HYEeTKO 3HATh
MIPUHLIWITEL JAHHOM OTpaciii mpaBa, YTOOBI JIEHCTBHS, COBEpIIAEMbIe
CyllaMH ® JIMIIAMH{, YYacTBYIONIMMH B JieJlie, TIOMOTalli PeaTn30BaTh
9ti npuHIUIEL. OcobeHHo Hamo ykaszath Ha cT. 10 'K P®, xotopas
TpedyeT COONIOACHHSI Pa3yMHOCTH M JOOPOCOBECTHOCTH ICHCTBHI
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YYaCTHMKOB I'PAXKJAHCKHUX MPaBOOTHoUEHU. g cyna — 310 Ipe-
3yMIILMSI, KOTOPOM HY’KHO PYKOBOJCTBOBATHCS IPU PACCMOTPEHUH
U pa3pemeHuy rpaKIaHCKUX JIE.

Oco0eHHOCTh CYOBEKTHOTO COCTaBa TPaKIAHCKHX MpPOIeCcCyallb-
HBIX HpaBOOTHOIHeHI/Iﬁ B TOM, 4YTO HX 00s13aTeIbHBIM Y4aCTHUKOM
ABIISIETCS Cy[. 3aJa9i U LEJH, CTOSIINE Mepe]] TPaKIaHCKUM MPOIec-
CyaJIBHBIM TIPaBOM, JIOJDKEH periaTh CyI. DTO €ro 00sS3aHHOCTh, U IS
ATOTO OH HaJEJeH BCEHW IMOJHOTOW TOCYIAapCTBEHHOW CymeOHOH Bia-
ctu. Biactras mestenpHOCTE cyaa permamentupyercs [TIK PO. Cyn
uMmeHeM Poccuiickoit ®@enepaliuy 3allMIaeT MpaBa JUYHOCTH U €€
3aKOHHBIE HWHTEPECHI, YTOOBI CHENaTh 3TO CHPaBEIJINBO, OH CBOEH
BJIACTHIO TIPWBJICKAET HApyIIWTENed IMpaBa, Ha KOTOPHIX YKa3bIBaeT
3asiBUTENh, WCTEI. 3alpochl CyJa O TMPEACTaBICHHUU JIO0Ka3aTEeIbCTB
00s13aTebHBI KaK AJIS TPaKIaH, Tak U IS Fopuandeckux uil. Bee aTo
MOTIEPKUBACT GIACHHBIU XAPAKMED 2PANCOAHCKUX NPOUECCYATbHbIX
NPABOOMHOULEHUI.

B 1o Xxe BpEMs Cyd HE BIIpaBC USMCHUTH NPEIAMET UJIM OCHOBAHUEC
3aA4ABJICHHOT'O Tpe6OBaHI/ISI; B 3TOM IIPOABIIACTCA )II/ICHOSHTI/IBHBIf/i Xa-
paxTep mporecCyalbHbIX OTHOMIEHHH.

[IponeccyanbHble OTHONICHHUS OPTaHWMYECKH CBSA3aHBI MEXIY CO-
Ooit B cucremy. OHM BO3HHKAIOT W Pa3BHBAIOTCA MOCIEIOBATEIHHO,
00pa3yst oIpeielIeHHbIEe TPYIIBI, XapaKTePU3YIOIINe ITAll B Pa3BUTHU
MPOIECCYANbHBIX OTHOIIEHUH, 0e3 KOTOpPOro He MOKET HACTYIHTh
CIIEYIOITUH JTaIl.

I'paxmanckue mporeccyaibHbIe TTPABOOTHOIIEHHS JUISI CBOETO BO3-
HUKHOBEHHS, W3MEHEHUS U TpPEeKpamieHus TpeOyroT OIpeneieHHbIX
YCIIOBHii, TPEIOCHLIOK.

K ux uucny ommuocsamcs: HOPMBI TPAKIAHCKOTO IPOIIECCYaTbHOTO
TpaBa; MPaBOCYyObEKTHOCTh YYaCTHUKOB IpoIlecca; IOpUANIecKre (DaKThL.

I'paxxmanckue mporeccyanbHble HOPMBI CIyXaT I0pUINIecKoi 0a-
30{ JUIS BO3HHMKHOBEHUS JIOOOTO TPaXKIAHCKOTO TPOIECCyabHOTO
MPaBOOTHOIIEHUS. [ paXk1aHCKOe CyAOMPOU3BOICTBO BEIETCS B COOT-
BETCTBUH C (eiepalibHBIMU 3aKOHAMU. B ciy4ae OTCYTCTBUS HOPMBI
MPOIECCYANBHOTO 3aKOHOAATENbCTBA, PETYIHPYIONIEH OTHOIICHHUS,
BO3HUKIINE B X0l pa3OuparenbcTBa Jena, CyJ, Kak YKa3bIBaloCh
BBIIIE, MPUMEHSIET HOPMBI, PETyJIHUPYIOUINE CXOJHBIE OTHOIICHUS
(aHanorwust 3aKoHa), a MPH OTCYTCTBUU TaKOW HOPMBI JICHCTBYET HCXO-
il U3 TIPUHITUIIOB OCYIIECTBJICHUS IPABOCY IUs (aHAIOTHS [IPaBa).
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[TpaBoCyOBEKTHOCTE — 3TO CHOCOOHOCTH JIUIA OBITh YUYACTHHUKOM
MIPaBOOTHOIIIEHUH OTIPEENICHHOTO BHA, B TAHHOM CIIydae — IpaxkIaH-
CKHX TIPOIIECCYaTbHBIX MTPABOOTHOIICHHH.

B conmepkanme mpaBOCYObEKTHOCTH BKIIFOYAIOT MPABO- U JIEECIIO-
COOHOCTB.

1100 epasicoanckoii npoyeccyanbHoll NpasocnocoOHOCHbI0 TIOHH-
MaloT CIOCOOHOCTD JIMIIa UMEThH I'PaXkIaHCKHE TPOIecCyabHbIC TIpaBa
u ob6si3anHOCTH (CT. 36 I'TIK PD).

I'paxkmanckas mpormeccyainbHas MPaBOCIIOCOOHOCTh TPU3HAETCS
B PaBHOM Mepe 3a BCEMH TpaKAaHaMU M OpPTraHM3alUsAMH, 00Jamaro-
IIMMHA B COOTBETCTBHH C 3aKOHOJATENBCTBOM Poccuu mpaBom Ha cy-
JeOHYI0 3aIIUTY MPaB ¥ 3aKOHHBIX HHTEPECOB.

Tpadsccoanckas npoyeccyanvhas OeecnocobOHocms TPEACTABISET
c000if CITOCOOHOCTH JUIIA JIMYHO OCYIIECTBIISATH CBOM IIPaBa M MCIIOJN-
HATH CBOM OOS3aHHOCTH B CyJle, a TaKKe MOpydarb BeJCHHE Jena
npeacrasurento (ct. 37 I'TIK P®D).

VY rpakaaH moiHas rpaxkIaHCKas IIpolieccyanbHas AeeCIioCOOHOCTh
BO3HHKAET, 110 OOIIEeMy MPaBHWIy, C MOMEHTa JTOCTIDKEHUS COBEPILIECH-
HoneTus, T.e. ¢ 18 met. Panee aToro Bo3pacra mosHas mporieccyanbHast
JIeecrioCOOHOCTh BO3HMKAET C MOMEHTa SMaHCHTIAINU OO C MOMEHTa
BCTYIUICHUsI HECOBEPIIIEHHONIETHETO B Opak (cT. 21, 27 'K PD).

[IpaBa u oxpaHsieMble 3aKOHOM HHTEPECHl HECOBEPIICHHOJIETHHX
B Bo3pacte oT 14 go 18 ner, a Takke rpaxaaH, MPU3HAHHBIX OrpaHU-
YEHHO JIEECIIOCOOHBIMH, 3aIUINAIOTCS B CYJle UX POIAUTEISAMH, YCHI-
HOBHUTEISIMH WJIM TIOTICUYUTENIIMU, OJTHAKO CyJ O0Os3aH IMPHUBJICKATH
K YY4aCTHIO B TAKUX JeJlaX CAMUX HECOBEPIICHHOJICTHHUX WU TPAKIaH,
MPU3HAHHBIX OTPAHUYCHHO JIEECTIOCOOHBIMU.

B cnyuasix, mpenrycMOTpeHHBIX (eiepalibHbIM 3aKOHOM, TI0 JIaM,
BO3HUKAIOIIUM W3 TPAXKJIAHCKUX, CEMEHHBIX, TPYJAOBBIX U MHBIX ITpa-
BOOTHOIIICHUH, HECOBEPIICHHONIETHHE B Bo3pacte oT 14 mo 18 n;er
BIIPaBE JIMYHO 3AIUIIATE B CYJIC CBOM MPaBa M 3aKOHHBIC HHTEPECHI.

[IpaBa 1 oxpaHseMbIe 3aKOHOM MHTEPECHI IPax/iaH, He JOCTHUTIIHX
14 ner, a TakKe MPU3HAHHBIX HEJCCCIIOCOOHBIMU, 3AIUIIAIOT B CYJIE
WX 3aKOHHBIE MPEJCTABUTEIN.

B otnuume ot puznveckoro nuia, mpaBo- U 1eecocoOHOCTh IOpH-
JUYECKOTro JIMIIa BOBHUKAET OJTHOBPEMEHHO, B MOMEHT €ro rocynapcT-
BeHHOM peructpamuu (1. 3 cT. 49, m. 2 c1. 51 'K P®). B cBsizu ¢ 3timM
JUTSL FOPUIMYECKUX JIUI] Pa3ifure JaHHBIX KaTETOPUI MPaKTUIECKOTO
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3HaYeHHUs] He MMEIoT. lIpekpamarorcs OHU TakKe OJHOBPEMEHHO —
B MOMEHT 3aBEpPIICHHS JIUKBUAALNN IOPUAMIECKOTO JIUIA TIyTEeM BHE-
CEHHsI COOTBETCTBYIOIICH 3aliCH 00 3TOM B €IUHBIN TOCYAapCTBEH-
HBIN peecTp opuandeckux i (1. 8 ct. 63 ['K PD).

FOpuouueckue ¢hakmer — 3TO ABIEHUS NEHCTBUTEIBHOCTH, C KO-
TOPBIMH 3aKOH CBS3BIBACT BO3HHKHOBEHHE, N3MEHEHUE W IIpEKpale-
HUE NpaB U o0s3aHHOCTEH. B rpaxmaHckoMm mpolecce pojib TaKUX
(haKTOB BBIIOJHSIOT MPOLIECCYAIbHBIE IEHCTBUS Cy/la M MHBIX ydacT-
HUKOB IIpolLecca.

[IpoueccyanbHbie nEHCTBUSI Cy/a HA3bIBAIOT CYIACOHBIMH aKTaMu
(mpuKasbl, pereHns, ONpeAeIeHus 1 ap.).

Cybvexmamu TPaKIaHCKUX MPAaBOOTHOIIECHHUN SIBIISIFOTCS TpaKaa-
He W opraHuzanuu. Hapsay ¢ HUMH B rpa)XIaHCKHUX MPOIECCYyalTbHbIX
MIPaBOOTHOILIEHUSIX MOTYT Y4acTBOBaTh MHOCTPAHHbIE TPaXKIaHe, JINIA
0e3 rpa’kaaHCTBa M HHOCTPaHHbIE IOPUANYECKUE JTUIIA.

Bcex yuacTHHKOB IIpoliecca MOXKHO KiacCU(HUIMPOBATh Ha OIpe-
JICJICHHBIC TPYIIBI B 3aBUCHMOCTH OT MX OTHOIIEHHUS K JEIly, Haxo-
JAIIEMYyCsl Ha PAaCCMOTPEHHH, IPOLECCYaIbHOM POIH, KOTOpas MpH-
3HAETCH 3a JINLOM B KOHKPETHOM JIEJIE.

IIpunATO pazauuaTh TP rPyNIBI yYACTHUKOB IIPOIECCA.

B mepByto rpymnity BXOIST Iuya, paspewarowue epajicoanckue de-
Ja. 31ech NOIKHBI OBITh Ha3BaHBI CyJ, MUPOBOH CY/bSI.

Bropas rpynna — auya, yuacmeyrowue 6 deie. K HUIM oTHOCATCS
CTOPOHBI, TPEThU JIHIA, TPOKYpOp, JIHIA, OOpalramuecs B cyl 3a
3aIIUTON TPaB ¥ 3aKOHHBIX WHTEPECOB JPYTUX JIUI] U T.II.

Tpetbro rpynmy o0pasyloT suya, codeucmayiowue oOmnpasieHuio
npaeocyousi. K HIM OTHOCAT CBeAyIIUX JIUI (SKCIEPTOB M CIIELUAIIH-
CTOB), CeKpeTaps CyaeOHOT0 3aceNanus 1 Jp.

Cyn sBisieTcs IVIaBHBIM YYacTHHUKOM IIpoIiecca: OT HETO 3aBUCUT
IBWKEHUE Jena. Bee ocranbHbIE COBEpIIAIOT IEHCTBUS IOJ KOHTPO-
nem cyna. Cya opraHu3yeT U HalpaBisieT ACATEIbHOCTh UHBIX y4acT-
HUKOB TIpPOLECCa, COACHCTBYET UM B pealn3allii CBOHMX MpaB M 00s-
3aHHOCTEN.

JInn, y4acTByIOIIMX B Jefie, XapakTepu3yeT HaJuuue Iopuande-
CKOTO MHTEpeca K ncxoxay aena. Pemenue cyna mo gemy Biusier (mo-
pOXIaeT, U3MEHSIET WM NpeKpaniaeT) Ha mpaBa U 00s3aHHOCTH 3TUX
JIMII TT0 OTHOUIEHUIO IPYT K APYTY.
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B 3aBucumMoctr 0T (OPMBI IOPUANYECKOTO WHTEpEca pasinyaroT
JUI, JTUYHO 3aWHTEPECOBAHHBIX B HCXOAE Jiena (CTOPOHBI, TPEThU
TUIa, 3asBUTENH, 3aUNHTEPECOBAHHBIE TPAXKAAHE U JIPYTHE JIUIA, YbU
mpaBa U OOS3aHHOCTH 3aTParuBaIOTCS PEHICHUEM Cyaa), JUIl, UMEI0-
IIUX TOCYJapCTBEHHBIN (OOIIECTBEHHBII) HHTEPEC, Ubs 3aWHTEPECO-
BaHHOCTh HOCHT TIPOILIECCYaJbHO-TIPaBOBOM XapakTep (Hampumep,
MIPOKYPOP).

JlesrenbHOCTh 3TUX YYaCTHHKOB Ipoliecca B HaumOoJbIIell mepe
BJIMSICT Ha NEPCIEKTUBY JieNa, €ro ABWxXeHue. IMeHHO UM IpenocTas-
JIeH 3HAYUTENbHBIN 00beM mporeccyanbHbx npas (1. 35 ['TIK PO).

Jluna, coxpelicTByrOIME OTMPABJICHUIO IPAaBOCYAHS, XapaKTepH-
3YIOTCS OTCYTCTBHEM IOPUAMUYECKOro MHTepeca K aeny. OHU CBOMMHU
3HaHMSIMA M HaBBIKAMH OKAa3bIBAIOT TOMOIIb CYAy W JIMIaM, y4acT-
BYIOIIUM B JIeJie, B YCTaHOBJICHHMH OOCTOSTENBCTB Jena, (UKCAUU
JIOKa3aTeNIbCTB U Jp.

OOBEKTOM TPaKAAHCKOTO IPOILECCYyaTbHOTO MPAaBOOTHOIIECHUS
CIIy’KHT TO, TI0 TOBOJy Yero BO3HUKAET I'Pa)KIaHCKOE MpPOIlecCyab-
HO€ MIPaBOOTHOIIIEHHE.

1100 00vexmom epadicoancKo20 npoyeccyanrbHo2o npasoomuoule-
Hus OOBIYHO TMOHMMAIOT OOCTOATENHCTBA, MOJIEKAINE YCTaHOBIIE-
HMUIO 110 JIeTTy.

OtnenpHOE MpolecCyanbHOE IPABOOTHOLIEHHUE UMEET CBOUM 00b-
€KTOM OIIPEIETICHHYI0 YacTh 3TUX OOCTOSTENbCTB, YCTAHABIUBACMBIX
B pe3yibTaTe MPOLECcCyalbHbIX NEHCTBUH YYaCTHUKOB pPaccMaTpu-
BAaeMOTI'0 IPABOOTHOIICHUS.

B kadectBe 00BEKTa NPAaBOOTHOLICHHS TAaKXKE PaccCMaTpUBAIOT
BeIlM (MMYLIECTBO) U ACUCTBHSA INOO pe3yabTaThl ACHCTBUH.

Cooeporcanue 2pax)coanckux npoyeccyanrbHblX NpasoomHOueHUll
COCTaBISIIOT CyOBEKTUBHBIC TpaBa M 00S3aHHOCTH MX YYaCTHHKOB.
HUmenHo onu oOpasytorT Haubojiee CYIIECTBEHHBIC MPHU3HAKM, WIH
CBOMCTBA, TPaXKJAHCKUX IPOLECCYaIbHBIX NPaBOOTHOIIEHUH W TIO-
3BOJISIIOT OTJIMYATh OJTHO NMPaBOOTHOIIEHKE OT APYTOro.

§ 6. UcTOYHUKH IrPaKIAHCKOI0 MPOLECCYAJTbHOI0 MpaBa

B ropuaudeckoil Hayke IOJ UCTOYHUKOM IIPaBa 4Yalle BCEro IMO-
HUMaIOT (OpPMY BBIPaXKEHHUS MpaBUIa, BHEHIHIOW (HOpMY yCTaHOBIIE-
HUS U BBIPAXKEHUS IIPABOBBIX HOPM.
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OCHOBHBIM M TPAJMIIMOHHBIM UCTOYHHKOM ITpaBa BOOOIIE U rpa-
JKIAHCKOTO TIPOIECCYAIbHOTO TIpaBa, B YaCTHOCTH, SBIISIOTCS HOpMa-
THUBHBIE TIPABOBBIE AKTHI, CPEIU KOTOPBIX KIIOYCBBIC IO3UIIUU 3aHU-
MalOT 3aKOHBI KaK aKThl BBICIIEH IOPUINUECKOU CHUIIBI.

B cootBerctBumn co cr. 71 Koncturyuuu PO rpaxnaHckoe mpo-
[IecCyaJbHOE 3aKOHOJIATENHCTBO HAXOTUTCS B HCKIIOUUTEIEHOM Be-
nenun Poccuiickoit ®denepauuu. B cuiny 3TOro COOTBETCTBYIOLINE
aKThI IPHHUMAIOTCS TOJIBKO Ha (eIepalIbHOM ypOBHE.

[lepeuncnuTh Bce HOpPMATUBHBIC aKThl — WMCTOYHUKUA TPaXKIaH-
CKOT'0 MpoIlecCyaJbHOro IpaBa — BecbMa CclIokHO. [loaToMy HazoBeM
Takue, KOTOPhIC IOPUIUYECKH HanOoJiee 3HAYMMBI, SBIISTIOTCS OCHOBO-
MOJIAraloIMMU, KIIOYEBBIMH ISl HAYKHU TPaXXTAHCKOTO MpoIieccyab-
HOTO IpaBa 1 CyIeOHON MPaKTHUKH.

Koncmumyyus P®. Heckonbko necsatkoB crarei Koncruryuuu PO
B TOW WMJIM MHOM CTENEHU KacaloTCs MOPSIKa OCYIIECTBIEHUS MPaBOCY-
qust (ctT. 19,9, 5 cr. 32, 4. 1, 2 c1. 46 u fip.). ['maBa 7 mpsiMo Ha3bIBaeTCS
«Cyne6nas Bnactb». Ctates 123 Koncrutyun PO ykassiBaer: «Pazou-
paTeNBCTBO JIET BO BCEX CyAax OTKPBITOE», «CyIOMpOU3BOJACTBO OCY-
MIECTBIISIETCS HAa OCHOBE COCTS3aTEIbHOCTH M PABHOIIPABHS CTOPOHY.

3akoH o cyaeOHoi cucteme P® 3akperisieT caMOCTOSTEILHOCTh
CyIIOB, HE3aBUCUMOCTh CyZiell. B HeM mojuepKuBaeTcs, 9To CO3/IaHne
Ype3BBIYAWHBIX CYJOB U CYAOB, HE MpeaycMOTpeHHBIX 3TuM Dene-
PaNBHBIM KOHCTHTYIIHOHHBIM 3aKOHOM, HE JIOITYCKaeTCsl.

3aK0H 0 MUPOBBIX CyAbSIX ONPEACISICT NOPSIA0K ACATEIBHOCTH MU-
POBBIX CYJIEH, pa3pelaroiX HEKOTOPhIe KATETOPUH TPAsKIAHCKUX Je]T.

I'paxnanckoe mporeccyaibHOE PaBO — MPaBO KOJAU(PHUIIMPOBAH-
Hoe. OCHOBHBIC TPOIECCYAIIbHBIE HOPMBI OOBEIWHEHBI B TJIaBHOM
HOPMATHUBHOM aKT€ — [ pascoanckom npoyeccyaibHom Kooekce PD,
BCTYIUBIINM B jaeiicTBue ¢ 1 ¢pespans 2003 r.

B Hem ompeneneHs! nenb U 3aa4d, IPUHIIAITEI TPAXKTAHCKOTO CY-
JOTIPOM3BOCTBA, MPaBHUja IIOJABEIOMCTBEHHOCTH M TOACYAHOCTH,
COCTaB yYacCTHHKOB pa30HMpaTeNbCTBa M0 TPAXKIAHCKUM JIeTaM, JOoKa-
3aTeNbCTBa, MOPSIOK CYAEOHOTO pa30MpaTenbCcTBa, BEIHECEHHS perle-
HUS, 00)KaJTOBaHMSI CYICOHBIX aKTOB.

HcrouynnkamMu Tpa)IaHCKOTO IPOIECCYaIbHOTO MpaBa SBISIOTCS
U UHble KOOUDUYUPOBAHHBIE AKMbI, PETYIHPYIONINEe TPEeUMYIIEecT-
BEHHO MaTepHUaTbHO-TIPABOBBIE OTHOIIICHHS.
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Hampumep, psan npoueccyanbHbIX HOPM COAEPKUTCS B I'paxknaH-
ckoM kojiekce P®D, XKunuiinom kojekce PD, Cemelinom kojaekce PO,
Tpynosom konekce P@. I'K PO mpenycMaTpuBaeT MOCIEACTBUS He-
cobmoieHust GOPMBI CACIIOK, YMAHCHIIAIINA HECOBEPIIICHHOJICTHUX H
1.0. B KK P® conepxarcst HOpMBI, IPUMEHSIEMBIE CYJIOM IIpU pac-
CMOTPEHHH H pa3pelIeHu  XUIUIIHBIX cropos (cT. 68, 74, 84). B CK
P® perymupyioTcsi BOIIPOCH YCTAHOBJIEHHWS OTIIOBCTBA, MPHU3HAHUS
Opaxa HeJeHCTBUTENbHBIM, JIUIICHUS] POIUTEIbCKUX IIpaB (Hampumep,
ct. 17, 18, 20, 21-25, 27-28, 49, 69-70, 106-107). B TK P® ycranos-
JIeH TIOPSIOK PaCCMOTPEHHSI TPYIOBBIX CITOpoB (Ti1. 60-61).

[IponeccyanbHble HOPMBI MOTYT COZIEPXAaThCsl U B Opyrux Qene-
palbHBIX 3aKOHAaX. JTO, HANpUMEpP, 3aKOH O NMPOKypaTtype, 3aKOH
P® ot 7 deBpans 1992 r. Ne 2300-1 «O 3amute npaB nmotpeOuTeneii,
3aK0H 0 roCyJAapCTBEHHOIl CYyJAeO0HO-IKCIEPTHOIl AesTeJbHOCTH,
3aK0H 0 NCUXHATPUYECKOI IOMOLIH.

K ncrouHmkaM rpa)IaHCKOro MpOLECCYabHOrO IMpaBa MpUHAI-
Jie)KaT U HEKOTOpPhIe MEXIyHapOAHbIE TPaBOBbIE aKkTHl (HAampuMep,
KonBenmus no Bompocam rpaxkaaHckoro nporecca 1954 r., noamnu-
canHas B ["aare).

K wucTouyHmkam OTHOCATCS TakKe MEXAyHapOJHbIE IOTOBOPHI
c yuactueM P®. Koncrurymms PP mnomuepkuBaer, 4TO OOIIETIPH-
3HAHHBIE TPUHIUIBI 1 HOPMBI MEXIYHApOJHOTO IMpaBa M MEXIyHa-
POJIHBIE TOTOBOPHI BXOAT B MIPABOBYIO CHCTEMY Haren crpanbl. Cta-
1 1 I'TIK PD xoukpetmsupyer 310 mojoxkeHue: «Ecaum MexmyHa-
poausiM goroBopoM Poccuiickoit denepaniuv yCTaHOBJIEHBI HHBIE
MpaBwiia TPAKIAHCKOTO CYJIOTIPOU3BOJICTBA, YEM T€, KOTOPBIE MPEy-
CMOTpPEHBI 3aKOHOM, MPUMEHSIOTCS MIPaBHiIa MEXKIYHAPOIHOTO JOTO-
Bopa». Hammpumep, B paBHO# Mepe nericTByroT cornameHus Coapyxe-
ctBa HezaBucuMeix I"'ocyjapcTB 10 MHOTMIM ITPaBOBBIM BOIIPOCAM.

B kauecTBe MCTOYHHMKOB Ipa)KIaHCKOTO MPOLECCYalbHOIO MpaBa
cienyer paccMaTpuBaTh ykasel IIpesunenta P®, mocranoBneHus
[IpaButenscrBa P®. Hanpumep, nocranosnenus [lpasutensctea PD:
ot 7 nrona 1998 r. Ne 723 «O6 yrBepxxaenuu [lonoxxenus o nopsake
U YCIOBHUSX XPaHEHHS apecTOBAHHOTO M HU3BATOIO HMYILIECTBay;
ot 12 aBrycra 1998 r. Ne 934 «O6 ytBepxkaenuu Ilopsinka Hamoxe-
HUSl apecTa Ha LeHHble OyMaru»; nmpuka3 MHHHCTEPCTBA FOCTULUHU
P® ot 27 oktsabps 1998 1. Ne 153 «O0 00s3aTenbHOM Ha3HAYCHUU
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CIICITUAINCTA TIPU OCYIICCTBICHUH OIICHKH IEHHBIX Oymar, Ha KOTO-
pbie oOparaeTcst B3bICKaHUE.

Heobxoanmo yka3aTh M Ha TaKWe akThI, KaKk MOCTaHOBIEHuUs [Lire-
Hyma BepxoBHoro Cyna P® o pa3psCHEHUSAX M TOIKOBAHUAX HPOIIEC-
CyaJIBHBIX HOPM. XOTsI BOIIPOC 00 UX OTHECEHUH K UCTOYHUKAM TPaK-
JTAHCKOTO TIPOIECCYaTbHOTO IpaBa B MPABOBOH JOKTPHUHE SBIISCTCS
JIMCKYCCHOHHBIM ', IMEHHO OJ1arofapst MM OOECIIeYMBAETCS €IMHO00-
pa3HOe TpPUMEHEHHE 3aKOHA, a CyJcOHas MpaKTHKa SBJISIETCSA CTa-
owipnoi. Hampumep, B IloctanoBjenuu Ilnenyma BC P® ot
20 ssuBapsa 2003 r. Ne 2, pazwsicHAeTCS 0 HECOOXOIUMOCTH YKa3bIBATh
B 3asBJICHUSAX HA TO, B KAaKOM BHJIC TPOU3BOJICTBA Pa3peEIICHO MO0,
0 TMPaBUIILHOCTH MMPUMEHEHHUS aHAIOTHH 3aKOHA.

CymiecTBEHHBIMH IS CyAcOHON TPAKTUKH SIBJISFOTCS TTOCTAHOB-
nenusi BepxoBaoro Cyma P® mo xonkperHsiM nemam. CyneOHas
MpaKTHKa, TakuM obOpa3zom, de facto sBIsieTcs MCTOYHMKOM IIpaBa
B CHJIy aBTOpHUTETa caMoro oprana — Bepxosuoro Cyna P®D, a taxke
B CHJTy 00s13aTEIFHOCTH €T0 PA3bsICHEHUH JIsT HIDKECTOSIINX CYI0B.

HeoOxoamMo Takke OCTaHOBUTHCS HA TOCTAHOBJICHUSIX KoHCTH-
tymmoHHoro Cyza P®. Crnenyer Ha3BaTh HWCTOYHHKAMH IIpaBa €ro
IIOCTaHOBJIEHUSI 0 HeCOOTBeTCTBUM KoHcTUTyMu P®D TOro munu uHOro
HOPMATHBHOTO aKTa B IIEJIOM WJIM B 9acTH, ITOCKOJBKY TaKHeE IOCTa-
HOBJICHUS Cpa3y MPEKpaIlaT ero aeiicTBre (TIOTHOCTHIO MIIM B Hac-
™). Kpome Toro, mocranosienus Koncrurynuonnoro Cyma P® mo-
TYT IPU3HATh NMPABONPHUMEHUTEIBHYIO TIPAKTHKY, OCHOBAaHHYIO Ha «He-
MPaBIIIFHOM» TOJIKOBAHWHW 3aKOHA, HE COOTBETCTBYMOMIEH OCHOBHOMY
3akoHy. B kauectBe mpumepa MmoxxHO TipuBect [loctanosnenne Kon-
ctutyonHoro Cyna P® ot 21 anpens 2003 r. «Ilo nexy o mpoBepke
KOHCTUTYLIMOHHOCTH MNOJOXEHUU NYHKTOB 1 u 2 crtateu 167 I'pax-
naHckoro kojekca Poccuiickoit Depepanyu B CBs3M C jkajgodamu rpa-
xaad O.M. Mapunnuesoii... u B.M. llupsesay.

Henp3s Taxke He 0OpaTUTh BHUMaHUS Ha AEATEIHHOCTh EBporeii-
ckoro Cyma mo mpaBam dyenoseka (ECIIY). Hestensrocts ECITY

' Cm., Hanpumep: XKyiikoe B.M. Porb pasbsicHeHWit MneHyma BepxoBHOMO
Cyna Poccunckon ®epepauun B obecneveHmm egmHcTBa cyaebHOM NpakTukn
1 3awuTbl npasB venoseka // KommeHTapuii k noctaHoBneHusm lNMneHyma Bep-
xoBHoro Cypga Poccuiickon denepaumm no rpaxkgaHckum genam. M., 1999. C. 15;
Jlebedes B.M. CynebHas npakTuka u passuTue 3akoHogartenocrsa // 3akoHoaa-
TenbcTBO Poccumn B XXI Beke: Mo maTepmanam Hay4HO-NMPaKTMYECKOW KOHde-
peHumun. M., 2002. C. 42.
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BKJIFOYAaeT BBIHECEHHE HE TOJBKO CYyAEOHBIX IOCTAHOBJIEHHUI, HO
Y KOHCYJIPTaTUBHBIX 3aKifoueHuid. Kpome Toro, cyJl akTMBHO y4acT-
BYET B IIPOLIECCAX NMPABOBOIO IPOCBEILEHUS.

ITocne mpucoeaunenus Poccum k EBpomneiickoli KOHBEHLHMH IO
MpaBaM deJOBEKa, TOJKOBaHWS d3Toro akra, kotopele ECIIY maer
B CBOHMX pEIIEHUSIX 1O KOHKPETHBIM JejlaM, CTaHOBSITCS 00sf3aTeib-
HeIMA. ClleZJoBaTeNbHO, HE TONBKO HOpMBI KOHBEHIMH, HO JMake MX
o(huIHaTEHOE TOIKOBAHHUE SIBJISIETCS HCTOYHUKOM TIpaBa’.

§ 7. AeiicTBHE HOPM I'PAXKIAAHCKOI0 MPOLECCYATHbHOI0
3aKOHOJATEIbCTBA

Kak u apyrue ¢enepanbHble 3aKOHBI, IPUHUMAEMbIE IPAXKIAHCKHUE
NpolecCyanbHble 3aKOHBI HAYMHAIOT AEHCTBOBATh TOJIBKO 1ocie odu-
UaJILHOTO MX OnyOnukoBaHus. HOpMBI rpakJaHCKOro MpoLeccyab-
HOTO TIpaBa, COIEpPKALINecs B HEOMyOJMKOBAHHBIX 3aKOHAX M MHBIX
MIPABOBBIX aKTax, He MpuMeHATed (4. 3 cT. 15 Koncruryuun PO).

ITo obmemMy npaBuily, BHOBb U3AaHHBIN 3aKOH HE UMEET 0OpaTHON
CHJIBI, €clIi 00 3TOM HET CIeUUabHOH OrOBOPKM B CaMOM 3aKOHE.
B rpaxnanckom npouecce cutyanus uHag. Cyn AOIKEH NPUMEHATh
TOT IIPOLECCYaNIbHBIN 3aKOH, KOTOPBIA JEHCTBYET B MOMEHT COBEp-
LIEHUS MPOLIECCYaIbHOIO ACUCTBUS, HE3aBUCUMO OT TOrO, Kakoi 3a-
KOH JICICTBOBAJI B MOMEHT BO3HUKHOBEHHS IIPOLIECCA.

JlelicTBue rpak IaHCKOI0 NPOLECCYATbHOIO 3aK0Ha MPEKPaLaeTCs
B CIy4asiX: OTMEHBI 3aKOHA; BCTYIUICHMS B CHJIy HOBOI'O 3aKOHa TOI'O
ke UK 0oJiee BHICOKOTO YPOBHS O TOM K€ IMpPeaMeTe, YTO UCKIIIoYaeT
JIEWCTBUE TIPEKHETO 3aKOHA.

ITpocTpaHCTBEHHBIE NPEAECIIBI NEHCTBHS MIPOLIECCYATBHOIO 3aKOHA
00pa3yIoT TeppPUTOPHAITIbLHBIC TPAHUIIBI €T0 TPUMEHEHHUS.

Koncturynuss PO oTHOCHT rpakaaHcKoe MpoIecCyallbHOE 3aKo-
HOJATEIBCTBO K MpeameTy BenmeHus Poccuiickoit @exeparuu (1. «o»
ct. 71 Koucturymun P®). CyOwextsl Poccuiickoit denepanuu He
BIIpaBE€ IPHHHMMATH IPOLIECCYyalbHBIE HOPMBI M YCTAHABIMBATH IS
CYJIOB IIpolieccyalbHbIe paBuia. Bee denepanbHbie cyibl 1 MUPOBBIE
CyZbH NPUMEHSIOT €AMHOE IPAKIAHCKOE IPOLECCYAbHOE 3aKOHOAA-
TEJBbCTBO.

' CMm.: BonHep A.T., Slcmpxem6ekuii M.A. PeueHans Ha kHury «CynebHast
npakTuka kak MCTOYHUK npasay // Focyaapcteo u npaso. 2001. Ne 9. C. 120.
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Cdepa mpuMeHEHHUsT TPAKIAHCKOTO IMPOIECCYaATHhHOTO 3aKOHOIa-
TenbeTBa Poccuiickoit denepanuu OrpaHMuMBaeTC TEPPUTOPHUEH, Ha
KOTOPYIO pacrpocTpaHsieTcs cyBepenuret Poccuiickoii @enepanuu.

I'paxkmaHckue mporeccyanbHble HOPMBI HUMEIOT 0043aTeIbHYIO CH-
oy I BCEX TpakIaH, IOPUIUICCKUX JIMI W ITyOJMIHO-TIPABOBBIX
oOpasoBanuii Poccuiickoit ®enepanun.

Ha otHomienus ¢ yyacTreM WHOCTPaHHBIX TpaKAaH, JIMI 0e3 Tpa-
JKIAHCTBA, HTHOCTPAHHBIX WM MEXIYHAPOIHBIX OpraHU3aluil rpaXaaH-
CKO€ MPOLIECCYATBbHOE 3aKOHOAATEIBCTBO PACIIPOCTPAHSIETCS B COOTBET-
CTBUH C TIpaBUJIaMU, YCTaHOBJIEHHbIMHU TJ1. 43 u 44 T'TIK PO.

I'napa 2. [IpyHIMIBI TPAKIAHCKOTO NPoLecca

§ 1. [lonsiTue U 3HAYEeHUE IPUHLMIIOB
rPax/JAaHCKOr0 Cy10NPOu3BOACTBA

[IpaBocyie oCcyiIecTBIISIETCS HA IIMPOKOM IEMOKPATUYECKON OC-
HOBE, CyThb KOTOPOW COCTAaBISIOT WAEH, TOJOXKEHUS, PyKOBOISIINE
Hayajia M0 BOIMPOCaM OCYIIECTBIIEHHS CYIOIPOM3BOACTBA IO TPax-
JAHCKUM JeJiaM, 3aKpeTieHHbIE U PaCKPHIThIE B HOPMax TPaXKIaHCKO-
T'O TIPOIIECCYANBHOTO MpaBa. DTH OCHOBOIIOJIATAIOIINE HJIEH HAa3bIBAIOT
npunyunamu. 1loka IpUHIUIIBEI HE 3aKpeIUIeHBl B HOpMaxX IpaBa, OHU
SIBITIOTCS HAyYHOW MOKTpWHOW. [IpHHIHIT CTAaHOBUTCS TPaBOBBIM
TIOCIIe PACKPBITHS €T0 CYyTH B HOPME IIpaBa.

[IpyHIHTIEI yCTaHABIMBAIOT COJAEPIKAHUE, CTPYKTYpPY TpaKAaH-
CKOTO TIpoleccyanbHoro mpaBa. OHH OIpeneNsfoT IeNlb Ipolecca
Y METOBI IOCTHXKEHHSI STOU IIeNTH, XapaKTePU3YIOT COJIEpKaHUE Jesi-
TENBHOCTH CyOBEKTOB IPa)IaHCKOTO MPOIECCYabHOTO MPaBa, OIpe-
JEISI0T CYIIECTBEHHBIE YEPThI, BHIPAXKAIONIUE CYIIHOCTh IPOIIECCY-
AJIBHOTO TIpaBa.

[IpyHIHIIEI TPaXXTaHCKOTO TPOIECCYabHOTO IMpaBa MPelCTaBIIs-
10T c000# He MPOCTO TPYIITY MPUHIIUIIOB, 2 00Pa3yIOT ONPEACICHHYIO
WX COBOKYITHOCTb, CUCTEMY. DTO O0YCIOBIMBACTCS CIUHCTBOM BBIpa-
’KEHHBIX B HUX UJCH, YCTPEMJICHHOCTBIO K BBIIOJIHEHUIO €IMHOH Iie-
7, TIOTYEPKUBACT ITyOJIMYHBIN XapaKTep rPaKAaHCKOTo Ipoiiecca.

B xauecTBe mpuMepa TECHOM B3aMMOCBSI3M MOXHO YKa3aTh Ha
MPUHIIAI YCTHOCTH. YCTHOCTh O0ECIIEYMBACT HEMOCPEACTBEHHOCTD
BOCHPUATHUS OOJILIIIMHCTBA JIOKA3aTEIILCTB, YEM CIIOCOOCTBYET MPOSIB-
JICHUIO MPUHIUIIA HEMOCPEACTBEHHOCTU. Kpome TOro, yCTHOCTh JaeT
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BO3MOXXHOCTh TIPUCYTCTBYIOIITUM B 3aJI€ 3aCEIaHUs CICIUTH 32 XOJA0M
mporiecca ¥ BOCIPUHUMATH BCE 0OCTOSTEIRCTBA JIeTIa, T.. 00eCIed-
BaeT MPUHIIUAI TJIACHOCTH, OTKPBITOCTH H, B OIPEACICHHOW Mepe,
MIPUHITAI COCTA3ATEILHOCTH U 3aKOHHOCTH.

Kax1p1i1 U3 IPUHLKUIIOB UIPAET CAMOCTOATEIBHYIO POJIb B CTAAHUAX
TpoIiecca WK €0 OTACIBHBIX HHCTUTYTAX.

TpamuroHHO MPUHITUIIEI TPAXKITAHCKOTO MPOIIECCYaAThHOTO TIpaBa
KIIaCCH(PUIMPYIOT TIO Pa3IMYHBIM OCHOBaHHMAM. YacTh NPUHIUIIOB
3akperuieHa B Koncrutymun P®. OTaenbHble MPUHIAIIEI IMEIOT 3Ha-
YEHUE TOJIBKO JUJIS1 OTAEIBHBIX OTpacieil IpaBa U Ha3bIBAIOTCS B CBA3HU
C 3TUM OTpPACJIEBBIMU NpUHLUNAMH. Jlpyrue HMEIOT 3HA4YCHHE I
HECKOJIBKHX OTpaciell mpaBa — 3TO MEXOTPACJIEBbIE MPUHIUIIBL; OHU
(hukcHpyroTCS HOpMaMH pa3IMYHBIX OTpaciei mpasa. CoaeprkaHne X
MOXKeT OBITh M370keHO M B OCHOBHOM 3akoHe Poccwiickoit demepa-
uun — KoHcetutynuu P®. OpgHako chnpaBeIMBO YTBEPKACHHE
T.B. JlokyuaeBoil 0 TOM, YTO «BBbLACIECHUE KOHCTUTYLUOHHBIX IPHUH-
[IUTIOB HE O3HAYaeT MPUHIDKEHUS WHBIX, MPSMO HE cPOpMyITHpPOBaH-
HeIX B KOHCTHTYIIMIM OCHOBHBIX TMOJIOKEeHU... Bece 0e3 mckimoueHus
MPUHIUIBI TPAXKIAHCKOIO MPOLIECCYaIbHOrO IpaBa B PaBHOM CTENeHH
BaXHBI U 00s3aTEIBHBI IS y4eTa U MPUMEHEHHSI B HOPMOTBOPYECKON
U Cy1cOHO# MPaBONPUMEHHUTEIILHOM AEATETBHOCTI .

B HayuHoif 1 yueOHOI IuTepaType CyIIeCTBYeT HECKOJIBKO Kiac-
cuUKaIil IPOIeCCyalbHBIX MMPUHITUIIOB: OPTaHU3aIlMOHHbBIC; (DYHK-
[HOHAIBHBIE®. B CHiTy opraHMdeckoil CBA3M MEXIy MPHUHIMIIAMHU 00-
Jiee BaKHBIM TIPEJICTABIISETCS UX CYIIHOCTH — TO TJIABHOE, YTO MMe-
€TCsl B COJICP KaHMY MIPHUHIINIIA U €T0 BINSHUU Ha CYJOIPOU3BOICTRBO,
a He B UX PyOpHKaInu.

§ 2. OTnesbHBbIE NPUHIMIIBI TPAKIAHCKOT0
NPoLeCcCyaTbHOr0 NMpaBa

HepBBIM KOHCTUTYIMOHHBIM IPHUHIIUIIOM, UMCIOIIUM BAXXHOC 3HA-
YECHHUE I TPpaXXAaHCKOr'o IPpOHECCyajlbHOI'O IIpaBa, BCETAa Ha3bIBArOT

' MpaxaaHckoe npoueccyanbHoe npaeo: Yuebhuk / Mog pea. M.C. LLiakapsiH.
M.: TK Ben6w, M3a-Bo Mpocnekt, 2004. C. 37.

2 Cwm.: CoeTckuit rpakaaHckuin npouecc / Moa ped. M.A. M'ypeuua. M., 1975.
C. 17-18; paxgaHckui npouecc: YuebHuk / Moa pea. B.A. MycuHa, H.A. Yeun-
Hown, [1.M. Yeyot. M., 2000. C. 24-46; NpaxagaHckuin npouecc Poccun: YyebHuk /
Mog pea. M.A. BukyT. M.: FOpuct, 2004. C. 40, 41.
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npunyun 3axkonnocmu. Ctated 15 Koncrutyunn P® ykasbIBaeT, uTo
OpraHbpl TOCYJapCTBEHHOW BIIACTH, OPTaHbl MECTHOTO CaMOyIpaBie-
HUS, TOJDKHOCTHBIE JIUIA, TPaXKIaHe W UX OObeAMHEHUS 00S3aHBI CO-
omonate Koncturymuio P®. Cyner B Poccum sBnsitorcst cypeOHOU
BJIACTHIO, HApSLy C 3aKOHOAATENbHON M HCIOJHUTEIBHOW; MO3TOMY
cyapl 00s3aHBI pabOTaTh TOJBKO HAa OCHOBE COOJIOACHHS 3aKOHOB.
210 Tpeboranue Koncturynun PD oTpaxkaeT CyTh IPHHIMIIA 3aKOH-
HoctH. Ucxons u3 ¢popmynupoBku cr. 15 Koncrutyuuu PO, cobmro-
JICHHE 3aKOHOB — 00513aHHOCTh HE TOJIBKO CYZOB, HO U BCEX OPraHOB
BIIACTH, JIOJDKHOCTHBIX JIMI] M TPAKIIAH, IO3TOMY TaHHBIN TPUHITAIT —
MexoTpacieBoi. [1o cocTosHUIO 3aKOHHOCTH B CTPaHE MOKHO CYIHTH
0 JKM3HH OOINECTBAa B LIEJIOM, O TOM, UCIOJHSIOTCS JIM 3aKOHBI, yBa-
YKAIOTCs JI TpaBa IpakJjaH ¥ MOTYT JIM OHHU 3alIUTUTh CBOU 3aKOHHBIE
naTepechl. Cratbs 11 T'TIK P® ykaspiBaer, 4TO Cya 00s13aH paspe-
IIUTh TpaXKAaHCKWEe Aena Ha ocHoBaHWM Koncrtutynmm PO, mpyrumx
3aKOHOB.

CrnemyeT MOMYEpKHYTh, YTO CyJA, YCTAaHOBHB NPH pa3pelIeHUU
TPaXXTaHCKOTO JIeJIa, YTO OJMH HOPMATHBHBIN MTPABOBOH aKT HE COOT-
BETCTBYET APYroMy, MPHUMEHSET HOPMY aKTa, UMEIOIIEro OOMBIIYIO
IOPUINYECKYIO CHITY.

B comepxaHMM TpWHIMIA 3aKOHHOCTH HEOOXOIWMO pasinyaTh
MaTepUaNIbHYI0 U IpOLECcCYalbHYI0 CTOPOHBI. Mamepuanvhas cmo-
POHA 3aKOHHOCMU O3HA4YaeT NMPaBWIBHOCTb MPUMEHEHUS MaTepHaib-
HOTO 3aKOHa, Hampumep HopM TpymoBoro komekca P®, CemeitHoro
kogekca P®, I'paxpanckoro kojekca P®D, a Takke MOJ3aKOHHBIX
HOPMATHUBHBIX MPABOBHIX aKTOB.

Ilpoyeccyanvnas cmopoua 3akoHHOCMU O3HAYAET MPABUIHHOCTH
MPUMEHEHUS TPOIIeCCyabHBIX KOJIEKCOB, B YaCTHOCTH | paskJaHCKOTO
nporeccyanbHoro kogekca P®, ApOuTpakHOTro mpoleccyalTbHOro
kojziekca P®, YroyioBHO-IIpoIIECCYyaIbHOTO Kojiekca PO.

CoOuroieHne TMpolecCyalbHBIX HOPM 3aKIIOYaeTCs B CTPOTOM
CJIEIOBaHUU TPeOOBaHUSAM MPOLECCyanbHOW (GOPMBI CyIOTPOU3BO/I-
ctBa. BepxoBueiii Cyn P® mocTossHHO yKas3bplBaeT Ha TOYHOE CO-
OIIfoIeHNE TIPOIIECCYabHOTO MOPSIAKA IIPU PACCMOTPEHUH TPaKJaH-
CKHX JIel.

K mpoueccyansHBIM BOIIpOCaM OTHOCATCS: COOIIOIEHUE CPOKOB
paccMOTpeHHs, HCTPeOOBAaHHE JOKA3aTEIbCTB, O00A3aTCIHLHOCTD
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MOJATOTOBKY, WU3BEIICHUE 3aMHTEPECOBAHHBIX JIUIl U MPUBICUCHUE UX
B CyAeOHEBII mpoIiecC, ps APYTUX BOTIPOCOB.

I'TIK P® B ct. 363 mpsaMo yKa3pIBaeT HA HAPYIICHUE WU HETpa-
BUJILHOE TIPUMEHECHHE HOPM MaTephajbHOTO TpaBa. JTO Kacaercs,
HaIpuMep, CIydaeB, KOra Cyl: HE TMPUMEHHI 3aKOH, ITOJICHKAIIHMA
MPUMEHEHHIO; TIPUMEHIII 3aKOH, HE TOJUICKAITNN MTPUMEHEHHIO; He-
MPaBHIBLHO MCTONKOBAT 3akoH. A B cT. 364 I'TIK P® ykassiBaeTcs Ha
HapylLIEHUE WIK HENPABWIBHOE NPUMEHEHHE HOPM IIPOLIECCYAIBHOIO
npaBa. B Hell gaeTcs mepedeHb HapylIeHUN MNpollecCyalbHbIX HOPM,
BJIEKYIIIUX OTMEHY PELICHHUH, BBIHECEHHBIX CyJaMHU MEpBON MHCTaH-
MU, DTU HapymieHus Oojee moapoOHOo OymyT MCCIICIOBAaHBI B TIIaBE,
MOCBSILICHHOW KaCCAllMOHHOMY NPOU3BOJACTBY.

Ipunyun naznauaemocmu cyoeii ycTaHoBieH B cT. 128 KoHcTn-
Ty PO. B coorBerctBun ¢ KoHctuTynmen Bce cynpu Qenepaib-
HBIX CYJOB Ha JIOJDKHOCTh Ha3HaudaroTcs. B 3aBUCHMOCTH OT ypOBHA
CyZnoB ofHM cypu Ha3HaudatoTcst CoBetom Deneparn denepanbHOro
Cobpanus P®, npyrue — I[Ipesunentom PO.

[Ipexxne yeM mNpeACTaBUTh MPETEHIECHTAa HA JOJIKHOCTb CYIIbU,
MPOUCXOIUT MNPEABAPUTEIBHOE COTJIACOBAHUE ATOM KaHIUAATYpPhI
B KBAJTM(UKAITMOHHON KOJUIETHHU CyJIed, KOTOpasi AEUCTBYET B KAKIOM
cyowexTe Poccuiickoii deneparuu.

IIpencenarens Bepxouoro Cyna P® nasnauaercsa CoBerom dDene-
pauuu no npencrapiaeHuio Ilpesunenta PO. B Takom >xe mopsiake Ha-
3Havarotcs 3amecturenu llpeacenarens BepxosHoro Cyna PO u npy-
rue cyasn Bepxoaoro Cyna P®, Ho npencrasnenue [Ipesnnenra oc-
HOBBIBaeTCs Ha npeActasienuu [lpeacenarens Bepxosuoro Cyna PO.

Bce ocranbhble enepaibHble CyabH — OT HpejcenaTencii cyaoB
cyobekToB PD 10 cyzeli pallOHHBIX CyI0B — Ha3HAYAIOTCS HA JIOJDK-
HocTh IIpesunentom PO no npexncrasnenuro llpencenarens Bepxos-
Horo Cyna P®, cormacoBaHHOMY ¢ KBaJIM()MKAIIMOHHBIMU KOJUICTHSI-
MU CyAeH, a TakKe C y4eTOM MHEHHUS 3aKOHOJATEIbHBIX OPraHOB
cyObekToB PO.

MupoBble CyJbU B COOTBETCTBUU C 3AKOHOM O MHUPOBBIX CYIbSIX
HA3HAYAIOTCA Ha JODKHOCTH 3aKOHOAATEIBHBIM (IIPEICTABUTEIBHBIM )
OpraHoM rocyJapCTBEHHON BiIacTH cyObekTa PO,

Ipunyun ocywecmenenus npagocyous Mmoabko cy0oM 3aKperuieH
B cT. 118 Koncruryiuu PO u cr. 5 u 22 I['TIK P®. Beinenenue cyneo-
HOW BJACTH B Ka4€CTBE CAaMOCTOSTEIbHON BETBU BJIACTH U JCHCTBUE
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€€ HE3aBHCHMO OT 3aKOHOJATENbHOM M MCIIOJHUTEJIBHON BlacTed
OTIpe/ieTIsieT UCKIIIOYUTENBHYIO TOJBEIOMCTBEHHOCTh el CyJaM 00-
IeH IOPUCAMKIINH B CTPOTOE COOIIOZCHNE 3aKOHOIaTENbCTBA O TPaXK-
JTAHCKOM CYJIOTIPOU3BO/ICTBE.

IIpunyun pagencmea ecex nepeo 3aKOHOM U CyOOM IPERYCMOTPEH
ct. 19 Konctutynuu P®. Crates 6 ['TIK PO yrounseT u neranusupy-
€T ero ykKa3aHWeM Ha TO, 4YTO MPABOCYIHE MO TPAKIAHCKUM JIeIaM
OCYHIECTBISIETCA Ha Ha4yajlaX paBeHCTBA MEpe]l 3aKOHOM H CyIOM BCEX
TpaXkIaH, HE3aBUCHMO OT T10J1a, PACHI, HAMOHAIBHOCTH, S3bIKA, IIPO-
HCXO0XKJIEHUs], UIMYIIECTBEHHOTO U JOJDKHOCTHOTO IOJIOKEHUS, MECTa
KHUTEJIbCTBA, OTHOLLIECHHUS K PEIUTHH, yOSKICHUH, IPHUHAIICKHOCTH K
00IIIECTBEHHBIM OOBEAMHEHUSAM U Ipyrux oOctostenbeTB. [TIK PO
TAaKXK€ PpAcKpbUl COJCpXKAHUE IOHATHA «BCE», YMOTPEeOIsIeMoro
B Konctutynuu P®. [Tomumo rpaxnas nepej 3aKOHOM, CyJI0M PaBHBI
BCE OpraHM3allUM HE3aBUCHMMO OT HUX OPraHH3aLHOHHO-IPAaBOBOU
¢dopmbl, GOpMBI COOCTBEHHOCTH, MECTA HAXOXKACHHS, IOJYNHEHHOCTH
U IpyTUX 00CTOSATENbCTB.

I'maBHBIA CMBICI 3TOr0 MPUHIMIIA 3aKII0YAETCS B TOM, YTO JH000MH
TPaXIaHUH U J100as OpraHu3alys Moay4yaT OINHAKOBYIO CYACOHYIO
3alIUTy, OJUHAKOBBIN 00BEM MpPOLECCYaIbHBIX MPaB M 00s3aHHOCTEH
B 3aBUCHMOCTH OT IPOLECCYaTbHOTO MOJOXKEHUs (UCTel, OTBETUHK,
TpEeThe JIULO U T.1.)

B oTHomIEHNU CTOPOH — MCTLA U OTBETYMKA — MPUHIIUI PABEH-
CTBa IOJIy4aeT JallbHEHIlee pa3BUTHE B HPUHYUNE NPOYECCYATbHO20
pasencmea cmopoH. IlpoBosrnamennsiii B cT. 123 Koncrutyuuu PO
u 3akperieHssiil B cT. 12 I'TIK P® on mpenocrasisieT cTopoHam pas-
HBIE BO3MOXXKHOCTM B MPOIIECCE pealu3alMd CBOUX CYOBEKTHBHBIX
IIPaB M 3aKOHHBIX MHTEPECOB. B 4acTHOCTH, CTOPOHBI UMEIOT IMIPABO
3HaKOMUTBCS C MaTepHajaMy Jefa, eNaTh BBIMUCKY U3 HUX, CHUMATh
KOIUH, 3asBIATh OTBOABI, NIPEACTABIATh JOKA3aTEIbCTBA U y4acCTBO-
BaTh B UX HCCIEAOBAaHUM, 33/1aBaTh BOMPOCH! APYTUM JHIAM, y4acT-
BYIOIIMM B JIeJie, 3adBIISITh XOAaTalCTBa, 1aBaTh OOBSICHEHUS CYyHY,
MPUBOANUTH CBOHM JIOBOJBI 110 BCEM BO3HHUKAIOIIUM BOIPOCAM, BO3pa-
JKaThb OTHOCHTENBHO XOAAaTaliCTB M JOBOAOB APYTUX JIHI, 00Kajo-
BaTh CyAeOHBbIE IMOCTaHOBICHUS. JlaHHBIM TIEpe4YeHb HE SIBIISETCS
3aKpBITHIM, TaK KakK MO3BOJISIET HCIIOJIB30BaTh M JPYrHe Mpoleccy-
anbHBIE MpaBa, MPEJOCTABICHHbIE 3aKOHOAATENbCTBOM. [Ipn 3TOM B
cT. 38 I'TIK P® npsimo yka3aHo, YTO CTOPOHBI MOJIB3YIOTCS PAaBHBIMHU
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MpoLecCyanbHBIMU TIPaBaMH M HECYT paBHBIE IIpoIecCyalbHbIe 005-
3agHOCTH. OnHako, kKak cupaBeminBo orMmedaeT T.B. [lokyuaesa,
«cofepkaHrue AAHHOTO MPUHIMIA HE MPEATOaraeT MOJHOTO TOX-
JeCTBa, “OAMHAKOBOCTH TIpaB M 00s3aHHOCTE» ', uTO 3ahUKCHPO-
BaHo B cT. 39 I'TIK P®, 3akpenuBmieii cuenuaibHbIe TOJTHOMOYHS
WCTIA ¥ OTBETUYHKA.

IHpunyun nezasucumocmu cydeii v TIOTYNHEHNE UX ToibKo KoHcTH-
tymuu PO u denepansHomy 3akoHy (cT. 120 Koncrurymun P®). Orot
MPUHLUI O3HAYAET, YTO IPHU PA3PELICHUU A€ CYAbH JOJLKHBI PyKOBO-
CTBOBATBHCS TOJBKO 3aKOHOM. Hu 1eHTpalibHble, HUI MECTHBIE OpIaHbI
BJIACTH, HU KaKHe-TMOO JOIDKHOCTHBIE JIMIIA HE BIpaBe AaBaTh CyAaM
yKa3aHus, KaK CIeIyeT pa3pelnTh To Wik uHoe aeno. Cynpu npu pas-
PELICHNU U PACCMOTPEHUU TPAKIAHCKOIO JIeia AOJKHBI PYKOBOJICTBO-
BaThcs TPeOOBAHUSAMH 3aKOHA W OIEHWBATh JIOKA3aTeIbCTBA MO BHYT-
peHHEMY YOeKIeHUI0, 03 TOCTOPOHHUX BO3/ICHCTBUI 1 BIUSTHH.

TpeboBanne Koncrurynuu PP o HezaBHCcHMOCTH CyAel U MOI4H-
Henun ux Koncrutynuu PO u deneparbHOMy 3aKOHY B paBHOU Mepe
OTHOCHUTCA K JIOOOMY TpaXKIaHHHY, JODKHOCTHOMY JIMIY W JIIOOOH
opranuzauuu. Ecnu oHM TO3BONISIIOT ce0e OKa3bIBaTh «JaBJICHHE)» Ha
cynbto, To HapymawT Konctutynuio PO, 1.e. He nucnomHsaoT 00s13aH-
HOCTb HE BMEIIMBATHCS B OCYLIECTBICHHE MTPABOCY IUSI.

Wuple Mephbl obecrieueHnsT HE3aBUCUMOCTH CYJIeH yKa3aHBI B 3a-
KOHe 0 cTaryce cyaei, PenepansHom 3akone oT 10 saBaps 2006 r.
Ne 6-03 «O AOTONMHATENHHBIX TAPAHTHSIX COIMATBHOM 3aITUTHI CYyIeH
¥ pabOTHUKOB anmaparoB cynoB Poccuiickoit deneparumy.

B mensx 0oree MOTHOTO MPOBENEHUS B JKHU3HB, T.€. B CYIeOHYIO
NpakTUKy, NpuHOUNA He3aBucumoctH cyned Koncrutymus PO B
cT. 122 mpoBo3TiNacuia HenpukoCHO8eHHOCMb cyoeti. DTOT TIPUHIIUT
CIEeyeT CUUTAThb CAMOCHOAMENbHbIM KOHCHUMYYUOHHBIM HPUHYU-
nom, TaK KaK OH KacaeTcsl JIMYHON HEPUKOCHOBEHHOCTU CYJIbHU, 4Jie-
HOB €TI0 CEMBH, €T0 KHJIHUINA U er0 UMYIIECTBA, a TaKXkKe CIIy)KeOHOTO
kabuHera (momemnieHust). Cybe IpeaoCTaBICHO IPaBO Ha XPaHEHUE U
HOIIICHHE OTHECTPEIBHOIO OPYKUSL.

lNapanTHel HE3aBUCUMOCTH CyZeH ABIAETCS TaKXKe YCTaHOBJIECHHE
0c000T0 MOpsIIKa MPUBJICYEHHSI UX K KaKOH-TH00 OTBETCTBEHHOCTH.

' MpaxaaHckoe npoueccyanbHoe npaeo: Yuebhuk / Mog pea. M.C. LLlakapsiH.
C. 44.
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Ha wam B3rmsan, Kk MepaM 1o 0oOecTiedeHHI0 HeTPHUKOCHOBEHHOCTH
Cyllell cleayeT OTHECTH U HECMEHSEMOCTb CYJIEH, YCTaHOBJICHHYIO
ct. 121 Koncrurymun P®. HecmensieMocTh cyzeii He 03HaYaeT MOKH3-
HEHHOCTh Ha3HAYEHMs Ha OJDKHOCTh. 3aKOHOM YCTAaHOBJIEH BO3pAcT,
JI0 KOTOPOTO CYAbS MOKET OCYIIECTBIISTh IpaBoCcyaue, — 65 JieT.

B cootBerctBHum ¢ TpeboBanueM Koncruryruu PD 3akoHOoM ycTa-
HOBJICH TIOPSIIOK TPHUOCTAHOBIICHUS W TPEKPAlICHUS MOITHOMOYHN
cynen.

Hpunyun enacuocmu. B cratbe 123 Konctutynuu PO npoos-
TJalraeTcs, 9To pa3doupaTenbCTBO JEN BO BCEX CylaX — OTKPBITOE.
A crates 10 I'TIK P® mpsmo HazpiBaeTcs «l7macHOCTh CymeOHOTO
pazoupaTensCTBaY.

OTKpBITOE pa3doUpaTENHCTBO TPAKIAHCKIX JIENT O3HAYAET, YTO JIFO-
00if YeToBeK, TOCTUTIINH 16-T€THETO BO3pacTa, MOKET HaXOJUTHCS B
3ane cyneOHoro 3acemanusi. [IpucyTcTBre B 3aiie rpakaaH 00sS3bIBaeT
CYIIbI0 BECTH CyJeOHBIH TpoIecC ¢ COONoIeHHeM TpeOOBaHUH TMPO-
[ECCYaIhbHOTO M MaTepUalIbHOTO 3aKOHOB. B TO ke Bpems moOoi
TpaXXJIaHWH CTpPaHbI BIIPaBe HaOIIOJaTh, KAK OCYIIECTBIIACTCS MPaBO-
cyaMe TeM Uiy UHbIM cyaseil. Kpome toro, u. 7 cr. 10 I'TIK P® mpe-
JIOCTABIISIET IIPABO JIMIIAM, YYaCTBYIOLIUM B JIeJ€, U TpakJaHaM, MpU-
CYTCTBYIOIIMM B OTKPBITOM CyJIeOHOM 3acelaHWH, B THCbMEHHOU
(dopMe, a TaKKe C IMOMOIIBIO CPEICTB ayTUO3AMHUCH (PUKCHPOBATH XO]T
cyneOHOro pasduparenscTBa. PaspemieHue cynpu TpeOyercs IHIIb
npu (oTOChEMKe, BUACO3ANUCH U TPaHCISUUU CyAeOHOTo pa3dupa-
TEJBCTBA. A peElIeHHEe CYAOB Bcerna OOBSABISIOTCS MyONWYHO, T.C.
oTkphITO (4. § cr. 10 I'TIK PD).

Pemennie MoxeT ObITH OOBSBICHO B 3aKPHITOM CyJIEeOHOM 3acena-
HUU, €CIM OHO 3aTparuBacT IpaBa M 3aKOHHBIE MHTEPECHl HECOBEP-
HIeHHoJeTHero. [pyrux ocHOBaHUHU Al OOBABICHUS PELICHUS B 3a-
KpbiTOM cyaeoHoM 3acenanun [ TIK PO e npenycmaTpuBaer.

O kaxaoM ciydae MPOBEACHUS 3aKPBITOTO CYAeOHOTO 3aceqaHus
CyJl 00si3aH BBIHECTHM MOTHMBHpOBaHHOE ompejeneHue. VHuUIuaTupy
MPOBENEHHS 3aKPHITOTO CyACOHOr0 3aceaHus, KaKk MPaBUIIO, TPOSB-
JIAIOT CTOPOHBI C LEJbIO COXPAHEHUS CEMENHOM, JTUYHOM WM KOM-
MEpYECKOU TallHbI, a TAKIKE U TOCYNAPCTBEHHOM TalHBI.

Cornacao 4. 3 cr. 10 I'TIK P® nwura, yuacTByromue B Jelie, MHBIE
JIUIIA, TPUCYTCTBYIOIIME IIPHU COBEPIIEHUH IPOLECCYaTbHOIO JIEHCT-
BUSI, B XO/Ie KOTOPOTO MOTYT OBITH BBISIBICHBI CBEJICHHUSI, YKa3aHHBIC



2BInaea 2 29

B 4. 2 ct. 10 I'TIK P®, npexymnpexxaarorcsa cyioM 00 OTBETCTBEHHOCTH
3a UX pasriamieHue.

W B 3akpeITOM CyneOHOM 3aceJaHWH €0 JOJDKHO paccMaTpH-
BaThCS C COOJIIOJIEHNEM BCEX MPAaBHJI TPaXTAHCKOTO CYAONPOU3BOJ-
CTBa.

Ipunyun 2ocydapcmeennozo A3vlKa 051 e0eHus. CyO0onpou3800-
cmea. B Koncturynun PO HeT KOHKpPETHOTO yKa3zaHHUsS O S3bIKE, Ha
KOTOPOM BeleTcs CyAeOHOe pa30HpaTenbCcTBO. JTOT BBIBOJ MOXKHO
CAenaTh UCXOMAS U3 TOTO, YTO CYJABI SBISIOTCS BETBBIO FOCYAAapPCTBEH-
HO¥ BiacTH, a coriacHo 4. 1 cT. 9 I'TIK P® rpaxxmanckoe cymompouns-
BOJICTBO BEZIETCS Ha PYyCCKOM f3BIKE — T'OCYNapCTBEHHOM si3bIke Poc-
cuiickoii ®Penepanny WIM Ha TOCYAAPCTBEHHOM S3bIKE PECITYOJIMKH,
KOTOpasi BXOAUT B cocTaB Poccuiickoil denepanuu U Ha TEPPUTOPHUH
KOTOpPOH HAaXOJIWUTCS COOTBETCTBYIOLIHMM Cyl. B BOGHHBIX cyJax rpax-
JTAHCKOE CYyIOTIPOU3BOJICTBO BEAETCSA HA PYyCCKOM SI3BIKE.

YyacTHUKN CyneOHOTO mpoliecca, He BIAJCIOIINE PYCCKUM S3bI-
KOM, BIIpaBe JaBaTh OOBSICHCHWS, 3aKITIOUYCHIS Ha CBOOOJHO M30paH-
HOM s3BIKE OOIIEHNS, a TAaK)Ke IMOJIb30BaThCS YCIyraMH NepeBOTINKa
(1. 2 ct. 9 I'TIK P®). Hapymenne mporiecCyabHBIX HOPM, PETyJIH-
PYIOIINX TOPAIOK MPHUTIAIICHUS TIEPEeBOAYNKA M TTONH30BAHUS CBO-
001HO M30paHHBIM SI3BIKOM, BJICUET OTMEHY CY/ICOHBIX aKTOB.

Bce moKyMeHTBI, TOCTYNUBIIKE B CY, MPEACTABISIFOTCS C TIEPEBO-
JIOM Ha pycckuii si3bIK. [lepeBos omkeH ObITh HauIeKammuM 00pa3oM
3aBEpeH.

OmHUM W3 Ba)XKHEHIIMX OTPACIEBBIX MPHUHIUIIOB SBISETCS MPUH-
Yun cocmsa3amenbHOCMU, TaK Kak B HACTOSIIIEE BPEMS OH COJIEPIKUTCS
B cT. 123 Koncturyuuu P®. DTOT npuHIMT ONpeAenseT cocTsI3aTelb-
HBII XapaKTep BCEro TPaKIaHCKOTO CYIOPOU3BOICTBA.

CocTsi3aTenbHBIN MPOLIECC CUMBOIM3UPYET PaBHOIIPABHE CTOPOH,
0 yeM noauepkuBaerca B 4. 3 cr. 123 Koncturyuuu PO u B ct. 12
['TIK P®. Coctsi3atbes B CyJie MOTYT TOJBKO JIMIA, PABHBIE B OTCTau-
BaHWU CBOWX IPaB M 3aKOHHBIX WHTEPECOB IyTeM IPEICTaBICHUS
CyIly TOKa3aTelIbCTBEHHBIX MaTEPUAIIOB.

CyOBeKTHI poliecca o CBOSH WHUIIMATUBE NPEICTABISIOT (haKThl,
UMEIOIIME CBS3b C BO3HUKHOBEHHMEM, NMPUMEHEHUEM WM MpeKparle-
HUEM TIpaBa, U CBEJCHUS 00 ATHX (akrax. IMeHHO 3THM MOMEHTOM
COCTS3aTENBHBIN MPOLIECC OTIMYAIICS OT CIIEACTBEHHOTO (MHKBU3UIHOH-
HOT0) mpolecca, Mpd KOTOPOM CTOPOHBI M APYTHE 3aMHTEPECOBAHHBIC
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JUIa HE UMEIH TIpaBa MPEICTaBIsATh JOKA3aTeIbCTBA, a 00sI3aHHOCTH
coOMpaTh OKa3aTeNbCTBA JIeXkKalla Ha CyIeOHBIX OpraHax.

B Poccuu criencTBeHHBIN TTporiece OB ycTaHOBICH Yka3oMm Iler-
pal or 21 derpans 1697 r. B Ykaze momguepkuBanoch: «Cymy U 0Y-
HBIM CTaBKaM He OBITh, a BeJaTh BCe nena po3bickom». Ho depes
26 1eT ero ke Yka3zoMm oT 5 HosOpss 1723 r. po3bIiCK OBIT OTMEHEH
BBHy MHOTOYHCIEHHBIX CYJIeOHBIX 310ymnoTpednenuii. OmHako sie-
MEHTBI CJIE€ACTBEHHOTO MPOLIECCa COXPAHUIHUCH.

[o metictByromemy ['TIK P® (u. 2 cr. 12) cyn pa3bsCHSAET JHIIaM,
YYaCTBYIOIIUM B JIelie, UX TNpaBa U OOS3aHHOCTU, NPEAYIpeKIacT
0 MOCJEACTBUSIX COBEPILICHUS WU HECOBEPUICHUS MPOLECCYalbHBIX
JeiicTBuii. B 3T0i CBs3M cumMTaeM, 4TO HET HEOOXOUMOCTH BBIJIEIATh
B KaYECTBE CAMOCTOSITENILHOTO MPUHIUIIA PAaBHOIIPaBUE CTOpOH. Benpb
pPaBHOIIPAaBUE CTOPOH M BBOJUTCSI B IMPOIIECC C LIETBIO YTBEPKIACHUS
COCTSI3aTEIBHOCTH, MO3TOMY MPHUHIUI COCTA3aTEIBHOCTH U PaBHO-
MIPaBHsI CTOPOH JIOJDKEH OBITh €JIMHBIM.

Taxxe crnemyer ormetuth, 9To ['TIK P® Hurme ne rosoput o6
WCTHHE KaK MPHUHITUIIE TPAXKIAHCKOTO MpoIecCyanbHoTo mpasa. Ot-
CYTCTBHE TPSMOTO YKa3aHWS HA YCTAHOBICHHE WCTHHBI IO TPaXK-
JIAHCKUM JIeJlaM COBCEM HE 03HAYaeT, YTO COBPEMEHHBIN CyJ ee He
ycranaBiuBaeT. CyneOHOe pemieHHEe TOJDKHO OBITh OCHOBAaHO Ha
YCTaHOBJICHHOW MCTHHE, Ha (hakTax, JOKa3aHHBIX B CylIeOHOM 3ace-
maauu. O TOM, YTO MCTHHA YCTAaHABIMBAETCS M B COCTA3ATEIILHOM
nporuecce, BUAHO M3 MHorux HopMm ['TIK P®. Tak, cya oka3biBaeT
COACHCTBHE B pealM3allMM IpaB yYYACTHUKOB I'PAKIAHCKOIO Jeia,
CO3/1aeT yCJIOBUA JUJIl BCECTOPOHHETO M MOJHOI'O MCCIIEIOBAHUS AO-
Ka3aTeNbCTB, yCTAaHOBIIEHHA (AaKTHUECKHX OOCTOSTENBCTB W TIpa-
BWJIBHOTO HPUMEHEHHsI 3aKOHOJATEIbCTBA IPH PACCMOTPEHUHU
U pa3pemeHnn Tpaxaanckux nen. Cyn o0s3aH MOMOYb CTOpOHAM
B OTIpENIeJICHNH TIpeIMeTa TOKa3bIBaHMs, T.€. HA3BaTh OOCTOSITENbCT-
Ba, C KOTOPBIMU CBSI3bIBAE€T HAJIMYME UM OTCYTCTBUE MPaB, U KTO UX
JIoJKeH AokaszaTk. Cysl HE MOXKET OTKa3aTh B YIOBJIETBOPEHUU 3a5B-
JIGHHOI'0 XOJaTalcTBa O 3ampoce JOKa3aTelbCTB, OTHOCSAILIUXCS K
Jeny, U T.1.

[IponeccyanbHblil 3aKOH TpeOyeT, YTOOBI KaXkJash CTOpOHA JOKa-
3bIBajia T 00CTOATENHCTBA, HA KOTOPHIC OHA CChLIACTCS KaK Ha OCHO-
BaHUE CBOUX TPeOOBAaHUI U BO3PAKCHUH.
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[IpaBunpHOE W TOYHOE HCIOJHEHHE IPOLECCYaTbHBIX MPaBHI
0 COCTS3aTEeIBLHOCTH 00ecleYnBaeT HE TOJIBKO pPaBHOIIPABHE CTOPOH,
HO U yCTaHOBJIEHHE NCTHHBI 110 TPAKJAHCKOMY JIEIy.

IHpunyun oucnosumusHocmu, Kak W TMPUHLIUI COCTA3ATEIHHOCTH,
SBIISIETCSI OJHUM U3 BAXKHBIX, WM KPAeyTOJIbHBIX, MPUHIUIIOB IPax-
nmaHckoro mporecca. CyTh MPUHIUIA AUCIIO3UTHBHOCTH TPaXKIaHCKO-
TO TIPOIIECCYaTbHOTO TpaBa COCTABISIET CBOOOAA CYOBEKTOB pacIio-
psKATBCS MAaTEpUANBHBIMY U IIPOLIECCYANbHBIMU IIpaBaMu. IIpu aToMm,
KaK yXe ITOAYEPKHUBAIIOCH, CYJl OKAa3bIBAET COAECVWCTBHE B pEalH3aluN
MIPaB YYaCTHHKOB TPAXAAHCKOTro fena. J[eHCTBUS y4YaCTHHKOB Ha-
IpaBJIeHbl HA BO3HUKHOBEHHUE Ipolecca (0OpalleHus B Cya C 3asiBiie-
HUEM), pa3BUTHE Tporecca (Togada arneuIsSIuOHHON kallo0bl), Tpe-
KpaleHue mpoiecca (MUPOBOE COTJIallleHne CTOPOH U Ap.) DTO CBOM-
CTBO IUCIO3UTHBHOCTH ITO3BOJIIET TOBOPUTH O TOM, YTO OHA SABJISIETCS
JBIKYIIVM HAa49aJIOM B TPakTaHCKOM IIPOLECCE.

JIMCTIO3UTUBHOCTE KacaeTcd MMEHHO BOIPOCOB BO3HUKHOBEHHS,
pa3BUTHS U IPEKpaLEeHNs ITpoLecca.

CopneprkaHue IpUHIMIA JUCIIO3UTUBHOCTH PACKPBIBAETCSl BO MHO-
rux HopMax I'TIK P®. DT10 u ompeneneHue mpeaMera, ¥ OCHOBAHHE
WCKa, X IPUMEHEHHE, ¥ yBEJIHMUCHUE WM yMEHbIIEHHE o0beMa Tpe-
OoBaHMA, U OTKa3 OT Mcka. Ilpu coBeplIeHHMM TakuX OEUCTBHHA CY[
MPOBEpsSIET UX 3aKOHHOCTb, BBISICHAET, HE HANpPAaBICHBI JIU OHM Ha
yIEMIICHHE YbUX-TN00 MpaB U 3aKOHHBIX HHTepecoB. Cya He MOXKET
YAOBIIETBOPATH TpeOOBaHMS, HE 3asBICHHbIE CTOPOHOH. B 3Tnx neii-
CTBUSIX MPOABISAETCA AUCTIO3UTHBHOCTh B MAaTEPHAILHOM IIPaBe.

B mpoueccyanbHOM mpaBe AMCIO3UTHUBHOCTH TMPOSIBISAETCS TaM,
r7ie HeT PacHoOpsDKeHHsT MaTepHalbHBIM MPAaBOM. DTO 3asBIEeHHE 00
oOecrieueHuN HCKa, IM0Jada KacCcallOHHOHM >aloObl, X0JaTaicTBO
0 Ha3HaYeHMUU CyleOHOW SKcnepTHsbl U T.A. Kak mpaBuio, MHULMATH-
Ba B COBEPUIEHUN JUCIIO3UTUBHBIX AEUCTBUI UCXOIUT OT 3aUHTEPECO-
BaHHBIX JIUI B FpakJaHcKoM jaeie. Kak yxe oTMeuanock, ¢y 00s3aH
Pa3bsCHUTH IIOCIAEACTBUS COBEPUIEHUS WM HECOBEPLICHHS TaKHX
JIEUCTBUI.

Ipunyunsl ycmnocmu, HenocpeoCcmeeHHOCmU U HenpepblGHOCHI.

Pa3z0uparenscTBO fena MPOMCXOAUT YCTHO, TaK yKa3aHoO B 4. 2
ct. 157 T'TIK P®. B cooTBeTcCTBUM € 3THM IPaBHUIOM MaTepHallbl U
JIOKa3aTeNIbCTBA UCCIEAYIOTCS B CyleOHOM 3aceJaHUH HEMOCPEeICTBEH-
HO M YCTHO: CTOpPOHBI B IPOLIECCE M3JIAraloT CBOM MO3ULIHMU B YCTHOU
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(dhopMe, TakKe YCTHO JNAIOT MOKA3aHUS CBUACTEIM M IKCIEPTHI, €CIIU
MPHUCYTCTBYIOT B CyaeOHOM 3acemanuu. [Iporecc, B KOTOpOM TIPHHM-
MarOTCsl BO BHIMAHHE TOJIBKO T€ MPOIIeCCyalbHbIC JEHCTBUSA, KOTOPHIE
COBEPIIAIOTCS B YCTHOM (popMe, U Te MPOUCKXOTUT UX YCTHOE 00Cy K-
JIEHUe, HA3BIBAETCS MPOIIECCOM, OCHOBAHHBIM Ha MIPUHITUIIC YCTHOCTH.
1 maoOopor, mporiecc, B KOTOPOM MPUHUMAIOTCS BO BHIMAHHUE TOJBKO
T€ TPOLIECCyalIbHbIE JEUCTBUS, KOTOPbIE COBEPIIEHB B MHUCbMEHHOM
(opme, Ha3bIBAIOT MHCEMEHHBIM. B 3TOM mporiecce CTOPOHBI U IpyTre
3aWHTEPECOBAHHBIC JIMIA NPEACTABISAIOT NUCbMEHHbBIE MAaTEpHUaibl, KO-
TOPBIE UCCIIEAYIOTCS; UCXOIS U3 UX COACPIKAHUS AETAFOTCS BBIBOBL.

Ilo mponeccyanbHOMY 3aKOHOJATENbCTBY CYJ MOXET BBIHECTH
pelIeHUE TOJBKO IO MaTepuajgaM M J0Ka3aTeNbCTBaM, IPEICTaBIICH-
HBIM B yCTHOUW ¢opme. B crimy 3TOro pasnmmyHbIe TOKYMEHTHI, Kak
HUMEIOILMECS B MaTepUaNIax AeJaxX, TaKk U MPEJCTABICHHBIE CTOPOHAMH,
JIOJDKHBI OBITH 00BSACHEHBI B CyaeOHOM 3acemannu. [IpuHIMT ycTHOC-
THU SIBJISIETCSI TOCIIOICTBYIOIIMM HA4ajJOM B HaIlleM T'PaXkJAaHCKOM Mpo-
necce.

Cynpst B cyneOHOM 3aceaHuH BEJET MPOIECC YCTHO, Pa3bIACHSIET
MpaBa U 00S3aHHOCTH, 33/1a€T BOIIPOCHI U BBICTYIINBAET OTBETHI.

YyacTHUKH Ipoliecca 3aJa0T APYT APYTY BONPOCHL C pa3pelleHus
CyZJa, BBICIYIIMBAIOT OTBETHI, BBICKA3BIBAIOT BO3PAXKEHUS IPOTHUB
JIOKa3aTeJIbCTB, IPEICTABICHHBIX CYy.

YcTHas gopma CrocoOCTBYET MPOSBICHHUIO COCTSI3aTENFHOCTH U
oOBbexkTUBHOCTH. B TO ke Bpems ciemyer ykazath, uto [TIK PD B
psze ciydaeB MPEIIUCHIBAET UM MUCBMEHHYIO (DOpPMYy COBEpIICHHUS
nerctBuit. Tak, ct. 131 I'TIK P® roBopur o ToM, 4TO UCKOBOE 3asiB-
JICHWE MOJAeTCsl B Cy B MUChbMEHHOU (opme. B muceMmenHo# hopme
MOJAIOTCS ANCIUISAIMOHHBIE U KAaCCAI[MOHHBIC JKAIOOBI, TTMCHMEHHBIC
JoKa3aTeNbCTBa U Ap. HekoTopeie 3asBiIeHHUS MOTYT OBITh CIICJIaHbI B
YCTHO# (hopMe, HO TOJIeKAT 00A3aTEIILHOMY 3aHECEHUIO B IPOTOKOII
CyneOHOro 3ace/IaHus U 1ajiee MOITUCHIBAIOTCS JINIAMH, CACIaBIIMMU
9TH 3asBJICHUS (HAIIPUMED, 3a4BJIICHUE O MUPOBOM COTJIAIICHUU U €ro
YCIIOBHUSX).

THpunyun nHenocpedcmeenHnocmy CBS3aH C TPUHITUIIOM YCTHOCTH,
HO SIBJISICTCSl CAMOCTOSITEIbHBIM. [I[pUHIIMTI YCTHOCTA OTHOCUTCS K (hop-
Me MPEJICTaBICHUS] MAaTEpHAJIOB U JOKa3aTelIbCTB CYAYy U K XapakTepy
pa3OupaTtenbcTBa. A MPUHIMIT HEMIOCPEACTBEHHOCTH €CTh (hopMa BOC-
npusTus Matepuana cyaoM. Cyay MHOTA TPUXOAUTCS BOCIPUHUMATH
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TaKoil Marepuaj, KOTOPbI TPyIHO OO HEBO3MOXXHO IPEICTaBHUTH
B YCTHOUM WM IMChbMeHHOM (opme. Hanpumep, HecooTBeTCTBHE TOBA-
pa oOycnoBieHHBIM 00pa3iam, HeJ0OpOKauYeCTBEHHOCTh PO TyKITUH,
OCMOTp BEIECTBEHHBIX JI0KA3aTENbCTB, CBOICTB MPOAYKTOB, UX IIBET,
BUJ, 3amax. B 3Tux ciaywasx cyn BocnpHHHMAaeT (akT HETOCpPEerCT-
BEHHO BHE 3aBHCHMOCTH OT MMCBMEHHOCTH M YCTHOCTH NPEICTaBJICH-
HBIX MaTEepPHAJIOB.

I'TIK P® (cT. 55) momycTri B Ka4eCTBE CaMOCTOSITEIHHBIX CPEIICTB
JOKa3bIBaHUA aynuo- u Buaeozamucu. Cyn B cyaeOHOM 3acenaHMU
JOJDKEH MPOCIyILIaTh ayAu03aluch, IPOCMOTPETh Buaeo3anucs. Cie-
JIOBaTeNIbHO, NMPHHLUI HENOCPEICTBEHHOCTH COCTOMT B TOM, YTOOBI
CyIbH BOCIPHUHUMAIH HCCIIEAyeMble (PaKkThl U3 NEPBOUCTOYHUKA IPU
HEM3MEHHOM COCTaBe CyAa.

Hampumep, mo cropy Mexay COCeAsMH O I'PaHHUIAX 3€MEIBHOTO
y4acTKa CTOPOHBI NMPEACTABUIN CXEMBbl, OIMCAHUS IpaHuLl U (oTorpa-
¢un ygactkoB. st cyna ¢hoTocHUMOK OyJeT TOYHBIM, HATJISITHBIM U
BECKHM JIOKA3aTeJIbCTBOM, B CPABHEHUH C €0 CIIOBECHBIM OIIMCAHUEM.

CoOroneHre NpUHIMIIA HEMOCPEICTBEHHOCTH OAaeT CyAy BO3-
MOXHOCTD JIyYIlle UCCIIeI0BaTh MaTepuaibl Aena. [loaromy Bce mare-
pHajbl JOJKHBI OBITH HCCIIEOBAHBI TEMH CYIbSIMU, KOTOPBIE PELIAIOT
JIeJIO TI0 CYIIECTBY. B CHIly 3TOro HEM3MEHHOCTh COCTaBa CyJa B IPO-
necce pa3OMpaTeNbCTBA SBISETCS BaKHEHWIIMM YCIIOBHEM COOIIOAE-
HUSI IPUHIHIIA HETTOCPEACTBEHHOCTH.

Ipunyun nenpepuvignocmu. CoraacHo 3TOMY NPUHLUIY cyaeOHOe
3aceaHue OT Hayayla O MOCTAHOBJIEHHUS PELIEHUs MO CYILECTBY CHO-
pa IOIKHO NMPOUCXOOUTH NPH HEM3MEHHOM COCTaBe Cyleil Hempe-
puiBHO. TO €cTh 10 OKOHYATENBFHOIO PACCMOTPEHUS JIeNa Cy He BIpa-
Be paccMaTpuBath apyrue nena (4. 3 cr. 157 I'TIK P®). Ilpu stom
I'TIK P® nomuepkuBaer, 4TO K APYTUM OTHOCATCS HE TOJBKO Ipax-
JaHCKWE, HO M YTOJIOBHBIC, M aJAMUHHCTPAaTUBHEBIE Nena. BHuMaHue
CyJei He JOJKHO OTBJIEKAThCs Ha pa3pelieHre APYTHxX Jel.

[epepbiBBl B pa30upaTenbeTBe Aefia MOTYT OBITh JUIS NMPUHSTHS
muiy (00en), Ui eKEAHEBHOTO OTAbIXa (HOYb) M E€KEHEASIBHOTO
otneixa (cy00oTa 1 BockpeceHbe). Eciu ke 1e10 0TKIIabpIBaeTCs CIty-
IIaHWEM, TO TIPOU3BOJICTBO [0 HEMY HaUMHAETCS CHaJasa.

B 3akoHe ecTh 0/IHO MCKIIIOYEHHE U3 3TOTO MpaBUIIA, IPEIyCMOT-
pennoe B cT. 199 I'TIK P®. CocraBneHre MOTUBUPOBAHHOTO PEIICHHUS
Cylla MOXKeT OBbITh OTJIOXKEHO Ha CPOK He 0ojiee ueM 5 JTHel co aHs
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OKOHYaHMS pa30buparenscTBa jaeiia. Ho pe3omioTHBHYI0 4acTh perlie-
HUS CyJI TOJDKEH OOBSIBUTH B TOM K€ CyZIcOHOM 3acelaHiH, B KOTOPOM
3aKOHYHMIIOCH Pa30HpaTe-CTBO JIeTa.

Takoe OTCTyIIICHHE OT MPUHIIAIIA HETIPEPHIBHOCTH HYKHO JUISI TO-
ro, 4TOOBI HE TOJIBKO YCKOPHUTH TPOIECC PACCMOTPEHHS Nieia, HO U
JIOCTAaTOYHO TIOJTHO OOOCHOBAThH ONMHCATEIHLHYI0 W MOTHBHPOBOYHYIO
YacTH pEIICHUS.

I'nasa 3. JIuna, yyacTBymouue B jeJie

§ 1. [lonsiTHe JIML, yYACTBYIOLIUX B jeJie

['paxxganckue mpoleccyaabHbIE OTHOIICHUS BO3HHUKAIOT MEXKIY
CyJIOM, C OJTHOM CTOPOHBI, U BCEMHU YYaCTHHKAMU IMpoIlecca — C IPy-
roif. Cya, Kak OpraH rocyIapCTBEHHOM BJIACTU, pacCMaTPUBAET U pas-
penraet rpaxkaaHckoe neno. Ho uToOsl ero paspemuTs, Cyl BCTynaeT
B IPOIECCYalbHBIC OTHOIICHUS CO BCEMHU CYOBEKTaMU, UMECHOIIUMU
JIMYHBIC MHTEpEChl. [IporieccyalibHbIX OTHOIICHUH Oe3 ydacTusi cyna
He ObiBaeT. OfHM JUIlA CaMH, 1O CBOCH WHHUIIMATHUBE OOpaIlaroTCs
B CyJI, IPYTHE — TPUBIECKAIOTCS WIH Ha3HAYAIOTCS CYJOM (HaIpuMep,
OTBETYHKH, CBUICTEIH, CIICIIUATUCTHI, IKCIIEPTHI, IEPEBOTIUKH ).

C 1menplo yIopsiIO4YeHHs] OTHOIICHWHA Cyla ¢ YYaCTHHKAMHU IIPO-
recca I'TIK PO moapazaenser nmocneqHux Ha 0ge 6o.1bluie cpynnsl.

Omna rpymma Ha3BIBACTCS JUYAMU, YUACMBYIOWUMU 6 Oee.
Wwm mocesimaetcs 1. 4 I'TIK P®. Crates 34 T'TIK P® He onpenemnsier
TIOHSATHUS ITHUX JIHII, & JIUIIb TePEIHUCTISET.

K num I'lIK P® omuocum: CTOPOHBI; TPEThUX JIUII, MPOKYPOPA;
JUI, OOpaIAONUXCs B CYIl 3@ 3allUTON TpaB, CBOOOA W 3aKOHHBIX
WHTEPECOB IPYTHX JIWIl, a TaK)Ke BCTYMHBIIUX B IPOIECC B IEIAX
Ja4¥ 3aKJIFOUYCHUS TI0 OCHOBAHHUSM, MPEAYCMOTPEHHBIM CT. 4, 46, 47
I'TIK P®.

K mumam, ygactBytommm B nene, cT. 34 I'TIK PO otHOCHT U nmpy-
TUX 3aUHTEPECOBAHHBIX JIUI] IO JieJlaM 0CO0OTO MPOM3BOJICTBA H TIO
JieJiaM, BOSHUKAIOIINM U3 ITyOJINYHBIX TPABOOTHOIIECHHH.

AHanu3 nepeyHs 3TUX JIMI U OCHOBAHMWA MX y4acTHs B Jieje IO-
3BOJISIET CIENIaTh €IWHCTBEHHBIN BBIBOJ O TOM, YTO MMH MOTYT OBITh
TG JIAIA, UMEFOIINE OTIPENEICHHBIN opuduieckull uHmepec B Jiene;
IIpU 3TOM PE3YJIbTAT PACCMOTPEHHUS JIela UMEET IJI1 HUX OIpeaesieH-
HOE 3HAYCHHUE.
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3aKOH HE HA3BIBACT CBHUJETENICH, NEPEBOAUYMUKOB, IKCIIEPTOB, CEK-
peTapeii cy1eOHbBIX 3aceaHui B Ka4eCTBE JIHII, YIaCTBYIOIINX B JeTe.
OHHM HE MOTYT UMETh HHKAKOTO IOPUANYECKOTO WHTEpeca B Jeje, Cy-
nebHoe pelieHre He 3aTparuBaeT MX MpaB M 3aKOHHBIX HHTEPECOB. Y
HUX, KOHEYHO, MOXET OBITh KaKOH-THOO JTMYHBIN HHTEpEC K JII000MY
U3 JIUII, Y9acTBYIONMX B fene. CBHIAETENh MOXKET JaTh JIOKHBIE TTOKa-
3aHHAA, HO IS HETO0 3TO TOBJEYET YTOJOBHYIO OTBETCTBEHHOCTD.
Yro KacaeTcs IpaXAaHCKO-IIPABOBBIX MOCIEACTBUM, TO OHH B JAHHOM
Cly4yae HacTyNnUTh He MOryT. Kpome TOro, o CBUAETENBCKUX MOKa3a-
HUSX, TpaBax W OOS3aHHOCTAX cBUAeTelNeid rosoputcs B i 6 T'TIK
PD «/lokazaTenbcTBa U JoKasbiBaHue». CieoBaTeNbHO, TaAKUE yda-
CTHUKH IIpoliecca OKa3bIBAIOT CYyAYy COACWUCTBHE B MPaBUIBHOM pac-
CMOTPEHUH I'PAKIAHCKUX J1€] U YCTAHOBJICHUU UCTUHBI 10 AETY.

JIuna, yyacTByromue B €€, UMesl ONpPEAEICHHbIN IpUINnYeCKul
WHTEpEC, HAJENIIOTCS B TPOIECCe COOTBETCTBYIOMINM 00HEMOM ITIPaB
1 00s13aHHOCTEH JUIA TOTO, YTOOBI OKa3bIBATh BIMSIHHAE HA UCXOJ JIea.
[IpaBa 1 00s3aHHOCTH JINII, YYaCTBYIOIIUX B AEJIE, U3JIOKEHBI B CT. 35,
39 I'TIK PO.

OHu umelom npaso: 3HAKOMUTHCA C MaTepuaiamu JAeia; OenaTh
BBIIIUCKHA U3 HUX; CHUMAaTh KOMNHH; 3asBJISATH OTBOJBI; NMPEACTABIATH
JIOKa3aTeJIbCTBA M YYacCTBOBATh B UX HUCCIEAOBAHUU; 33[1aBaTh BOMNPO-
Chl IPYTUM JIMLIaM, YYaCTBYIOLIUM B JIeJi€, a TAKXKE CBUAETEISIM, KC-
nepraM M CIEIUaMCTaM; 3asiBIIATh XOJATaiicTBa, B TOM duCiIe 00
UCTpeOOBaHUU J0KA3aTEIbCTB; 1aBaTh OOBSICHEHHS CYAy B YCTHOW U
MUCBMEHHOH (pOopMe; MPEACTaBIATh Cyy CBOU JOBOJIBI H MHEHUS TI0
BCEM BO3HHUKAIOIIMM B XOJE CyAeOHOro pa3doMpaTesbCcTBa BONPOCAM;
BO3pa)kaThb OTHOCUTEIBHO XOAATAUCTB M JOBOJOB APYTHUX JIMII, Y4acT-
BYIOIIUX B Jiesie; 00XKanoBaTh CyneOHBbIE MOCTAaHOBJICHHS (pELICHUs
Y ONpe/CIICHus]).

IIpu stom cr. 35 T'TIK P® ykassiBaeT Ha TO, YTO JMIA, y4yacT-
BYIOIIME B J€Jie, MOTYT MCIOJIb30BaTh NMPENOCTABICHHBIE 3aKOHOMA-
TEIBCTBOM O T'PaKJAHCKOM CyIONPOU3BOJCTBE JPYrHe Mpoleccyalb-
HBbIC MpaBa, a TaKXKe HCIOJIB30BaTh IpPaBa, KOTOPHIC MPEIOCTABICHBI
UM JIpyTUMH (PeliepaabHbIMU 3aKOHAMU.

B oTtHomeHnn 00s13aHHOCTEH JIHII, yyacTBytomux B aene, [ TIK PO
YKa3bIBaeT, 4YTO OHU JOJDKHBI JOOPOCOBECTHO IOJB30BATHCS BCEMH
MpolecCyalbHBIMH MPaBaMH, a TAK)Ke HECTH JPYTHe MpoliecCyalbHbIe
00s13aHHOCTH, ycTaHOBJIEeHHbIe KolekcoM W WHBIMHU (enepaibHbIMU
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3akoHaMu. [Ipu HewWcroJHEHWH OO0S3aHHOCTEH HACTYNArOT HeOIaro-
MPUATHBIE TOCTENCTBUS, IPETyCMOTPEHHBIE 3akoHOM. Hampumep,
MpH HesiBKe 0e3 yBa)KUTENbHBIX MPUYHH OTBETUYHKA B CyneOHOE 3ace-
JTAHHE CyJl MOYKET BBIHECTH 320YHOE PEIlIeHHeE.

UTo0b! OBITH CYOBEKTOM TPaXKIAHCKUX MPOIECCYyabHBIX OTHOIIIE-
HHW, HEOOXOAUMO 00JaaTh TPa)KTaHCKOW TPOIECCyaIbHON IpaBo-
CIIOCOOHOCTEIO.

§ 2. CTOpoHBI rpaKaIaHCKOI0 Mpouecca

CTOpOHBI SIBJISIOTCS TJIABHBIMHU CPE/IU JIHII, YYaCTBYIOIIUX B JCIIC;
0e3 HUX MpOoIeCC B UICKOBOM IMpon3BoACcTBEe HeBO3MOXeH (cT. 38 I'TIK
P®). Cmoponamu epasxcoancrkoeo dena Ha3BIBAIOT JIHII, TPAKIAHCKO-
IIPABOBOM CIIOP MEXIYy KOTOPHIMH JOJDKEH pa3pelinTh cya. CTOpOHbBI
B TPaKIaHCKOM IPOM3BOJCTBE HA3BIBAIOTCS «UCTEI» U «OTBETUUK
(a. 1 ct. 38 I'TIK PD).

Jlumo, obparnatomieecs: K CyAy ¢ MPOCKOOi 0 3aluTe CBOETo Mpapa
WIH OXPaHSIEMOI'0 3aKOHOM HHTepeca, HasbiBaeTcs ucmyom. Hcren
«HIIET 3aIUTHI» B CyJe, TAK KaK CUUTAET, YTO €ro MpaBo KeM-TO Ha-
PYIICHO WK OCTIOPEHO.

Jluno, Ha KOTOpOE HCTEIl YKa3blBaeT KaKk Ha HAPYIIUTENs CBOETO
MpaBa U KOTOPOE BCJIEJCTBHE 3TOrO MpHBIEKaeTCs (M3BENIACTCsI) CY-
JIOM K OTBETY, Ha3bIBACTCS OMMBEMYUKOM.

JIns BOBHUKHOBEHHS mpolecca HEOOXOAMMO HAIMYHE JIBYX CTO-
POH — WCTIA U OTBETYMKA — C MPOTHBOIMOJIOKHBIMH WHTEPECAMH.
IIporiecc He MOXET BO3HUKHYTh, €CIIM HWCTEll, MOJABas 3asBIICHHE
B CYJ, HE yKa3aJl Ha KOHKPETHOTO HApYIIMTENs CBOETO MpaBa. A eciiu
MPH HAYaTOM MPOIIECCE OJHA U3 CTOPOH BHIOBIBACT (HATIPUMED, B CITY-
Yae CMEPTH) M MPABOIMPEEMCTBO MO JEy HEBO3MOXHO, TO IMPOIECC
mpeKpanaeTcs.

B MOMEHT mojjauil KICKOBOT'O 3asBJICHUS CYJ| HCXOIUT U3 TOTO, YTO
MEXKY HMCTIOM U OTBETYHKOM CYIIECTBYET MaTEpUANbHOE MPaBOOT-
HoIlleHHE (TPaKIaHCKOe, TPYJ0BOE, CEMEHHOE U JIp.), CTaBIIee CIOP-
HBIM, ITOCKOJIbKY HCTEI[ CYMTACT, YTO €r0 OCMAPHUBACT WM HapyIlaeT
orBeTynk. CyIIecTByeT 1M MEXIy CTOPOHAMH MaTepHalbHO-
MIPaBOBOE OTHOIIEHUE, NECHCTBUTEIHHO JM OTBETYMK HApyIIaeT WU
OCIIapyuBaeT MpaBa UCTIA, Cyay IPEACTOUT BBISICHUTD B XOJIe CyAeOHO-
ro pa3ouparenbCTBa.
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IMockoabKy HCTEl OOpaliaercs K OTBETYMKY C MaTepHalibHO-
IIpaBOBBIM Tpe6OBaHI/IeM, a OTBCTUYUK OOJIDKCH €ro 00 OTBCPrHyTh,
00 MPU3HATH, TO CTOPOHBI UMeEIOM 8 Oelle MAMEPUATLHO-NPABOBYIO
3aunmepecogannocmy. Takas 3aMHTEPECOBAHHOCTD SBIISIETCS TIEPBBIM
N CYHICCTBECHHBIM IPHU3HAKOM, OTIMYAIOUIUM CTOPOHBI OT APYTHUX
Y4aCTHUKOB Mpoliecca.

B cBsi3u ¢ 3TUM MaTepUAIbHO-IIPABOBYIO CHJIY CyAEeOHOro perie-
HUSI CYJT MOXET PAaclpOCTPaHUTh TOJIBKO Ha CTOPOHBL. KOCBEHHO Cy-
JneOHOe pelieHne MOXKET BO3JICHCTBOBATh Ha TpaBa TPEThUX JIHII, HO
NpPSIMO ¥ HETTOCPEJICTBEHHO OHO 00s3bIBACT W yIPABOMOYHBAET UMCH-
HO CTOpPOHBI Ha COBEpIICHHE ONpEJICICHHBIX JeHCTBUI (Hampumep,
MTOJTyICHHE MaTepHATbHBIX OJ1ar).

[TpOTHBOMONOXKHBIE MHTEPECHl HCTIIA M OTBETYMKA OMPEACISIIOT
[ellb UX y4acThsl B TPaXKIAHCKOM Jiene. McTen HauMHaeT Aeso ¢ Iie-
JIBIO 3AIUTHI CBOETO CYOBEKTHBHOTO MpaBa U 3aKOHHOTO HMHTepeca.
OTBETYMK YYACTBYET B JIeNie C LENBIO 3alIUThl CBOUX CYOBEKTHBHBIX
MpaB ¥ HHTEPECOB OT HEOCHOBATEIBHBIX, 110 €0 MHECHHIO, IPUTSI3aHUN
uctna. OCHOBHOM 3ajaveli cyJa sABISIETCS PACCMOTPEHHUE U pasperie-
HUE TI0 CYIIECTBY I'PaXKJAHCKOTO CIOpa MEXIY CTOPOHAMH, 3allUTy
UX CyOBbEKTUBHBIX MPAB ¥ 3aKOHHBIX HHTEPECOB.

Kpome Toro, nmpu oCymiecTBICHUH MPABOCYIUSI CTOPOHBI 00S3aHbI
HECTH COOTBETCTBYIOIIUE CYICOHBIC PACXOIBI.

Takum 00pazoM, cyujecmeeHHbIMU NPUSHAKAMU CTMOPOH CIIEAYET
CUUTATH:

1) HamMuKhe TPaKAAHCKO-NPABOBON 3aMHTEPECOBAHHOCTH B Pas-
pEIIeHUH JIena;

2) HaTWM4HEe MPOILECCYaTbHONW 3aMHTEPECOBAHHOCTH B BBITOJAHOM
JUTSE ce0sl peIlieHus;

3) pacmpocTpaHeHHE Ha CTOPOHBI MAaTEPUATBHO-TIPABOBON CHIIBI
cyneOHOro perieHus;

4) HeceHUe CyAeOHBIX PacXOJOB B YCTAHOBJICHHOM 3aKOHOM IIO-
pAaKe.

[ToHsITHE «CTOPOHBI» B TPAXKIAHCKOM IPOIECCYATBHOM 3aKOHE
00BIYHO yHOTpEOJIIETCS B IIMPOKOM CMBICTIE M PACIIPOCTPAHSIETCsl Ha
JIMI, YYaCTBYIOIIUX HC TOJIBKO B JCJIaX MCKOBOTO MPOMU3BOACTBA, HO
U B JIPYTUX Jejax, pa3pelacMbiXx B MOPSIKE TPAXKIAHCKOTO CYI0-
IMpou3BOACTBA. HaHpI/IMep, 3a4BUTCIIN 110 A€JIaM, BO3HHKAIOIIHUM W3
MyOIMYHBIX PAaBOOTHOIIEHUH, TONB3YIOTCS MIpaBaMu CTOPOH. Takoi
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BBIBOJ cieayeT u3 ykazauus cT. 246 I'TIK P® o tom, uto mena, BO3-
HUKAIOIUEe W3 MyONWYHBIX MPAaBOOTHOIICHUH, paccCMaTpUBAIOTCS 110
o0IMM TpaBWJaM HCKOBOTO IIPOW3BOJICTBA, HO C OMpEACICHHBIMU
O0COOCHHOCTSIMH. 3asiBUTENH IO JejiaM 0co00r0 MPOM3BOJICTBA TAKXKE
MOJIB3YIOTCS MpaBamMu cTOpoH. B cratee 263 I'TIK P® ckazano, uto
Jiena 0coboro MPOM3BOJICTBA PACCMATPHUBAIOTCS M Pa3pelIaroTcs Cy-
JIOM IO OOIIUM TpaBHIIaM HCKOBOTO MPOM3BOJICTBA C YUETOM O0COOCH-
HOCTEH TaKUX Al

CTOpOHBI MOTYT BECTH JAE€NO JMYHO WJIM 4epe3 IpelcTaBUTENEH,
MMEIOT NIPaBO Ha BO3MEIIEHHE CyNeOHBIX PacXOIOB IPH OIpPEICIIeH-
HBIX yCJIOBUSIX.

OOnaznasi MMPOKUMH TIPOLIECCYaIbHBIMU IIPaBaMH, CTOPOHBI 00s13a-
HBI TOOPOCOBECTHO MX UCIIOIB30BaTh, 0 4eM roBopHT cT. 35 I'TIK P®.

CTOpOHBI, KaK HpPaBWJIO, NTOOPOBOJBHO HCIIONHSIOT 3Ty OOs3aH-
HOCTb, HO MPOLIECCYaIbHbIM 3aKOH IPEI0CTaBIAET CYAy U ONpeAesIeH-
HOE CpPEICTBO BO3ICHCTBUS Ha JIMIO, KOTOPOE HEZOOPOCOBECTHO
HOJb3yeTCs CBOMMH IIpolieccyalbHbIMU mpaBaMu. Hampumep, ecnu
CTOPOHA 3asBUT HEOCHOBATEJIbHBIN MCK MM CIOpP MPOTHB HCKa JIMOO
CHCTEMAaTH4ECKH MPOTUBOJECHCTBYET MPaBHIBHOMY U OBICTpOMY pac-
CMOTPEHHIO ¥ Pa3pELICHHUIO Jiefla, Cy1 MOXKET B3bICKAaTh C HEE B I1OJIb-
3y APYroll CTOPOHBI KOMIICHCALMIO 32 (PAKTUYECKYIO IOTEPIO BpeMe-
HHU. Pa3mep xommeHcanuu ompeaessieTcsi CyJOM B pa3yMHBIX Hpexe-
nax (ct. 99 I'TIK PD).

Ha crtoponax mporecca jnexar U Ipyrue oOsS3aHHOCTH: SIBISITHCS
B CyZ (eciu CTOpOHAa HE SBWJIaCh, TO OHa 00sA3aHa COOOIIUTH CyAy
o npuunHax HesBkH) (cT. 167 I'TIK P®); Hectn cyneOHbBIE pacXombl;
BBITIOJHATD T€ WJIM MHBIE ACUCTBHA B IpeJeax MpOLecCyalbHbIX Cpo-
KOB, IIPEIYCMOTPEHHBIX 32aKOHOM WJIM YCTaHOBIICHHBIX CYAOM, U JIp.

Kak oTmewanocs, oaMH U3 MPU3HAKOB, MPUCYIIUX CTOPOHE, — Ha-
JMYUE MaTepUaTbHO-TPABOBON 3aMHTEPECOBAHHOCTH B TPasKIaHCKOM
nene. Ecium B mpouecce pasOupaTenncTBa jaena OyaeT oOHapyKeHo,
4TO MpPaBO TpeOOBaHMUs, 3asBICHHOE HCTIIOM, €My HE MpPUHAIJICXKHT,
TO UCTEL] CUUTACTCS HeHadedcaujeti cmoporou. B TakoM ciaydae cyn
BBIHECET pelieHre 00 0TKa3e B UCKe (B 3asBICHHOM TPeOOBaHHH).

[IpaBunbHOE omnpesaeIeHne HaIUICKALIUX CTOPOH B MpOLecce nMe-
eT OoJIblIoe MPAKTHYECKOE 3HAUYeHHUe, TaK Kak oOecreynBaeT 3aKOH-
HOCTh BBIHOCHMMOTO pemieHus. [Iporecc mpoBepKH 3aKOHHOCTH yda-
CTHS CTOPOH B TPa)KJAaHCKOM IIpOLieCce Ha3bIBaeTCA Jecumumayuerli
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cmopoH. JIeruTUMHO, — 3HA4YUT, 3aKoHHO. MHOrma rpakaaHCKui
MPOIIECCYATBHBIN 3aKOH MPSMO yKa3bIBaeT, KTO MOXKET OOpaTUTHCS B
CyIl C COOTBETCTBYIOIIMM 3asiBIIEHUEM (HAIIpHMep, MO J1eiaM 00 orpa-
HUYCHUH TPKIaHWHA B JEECIIOCOOHOCTH BCIIECNICTBUE 3JI0YIIOTpeOIIe-
HUS COUPTHBIMH HAITUTKAMH WA HAPKOTHYCCKUMH CPEIACTBAMH, II0
JeraM O TPU3HAHWH TPaXJTaHWHA HEAEECIIOCOOHBIM BCIIEICTBUE
TICUXMYECKOTO paccTporicTBa). Takne HOPMBI MOTYT COAEPKAThCS
¥ B MHBIX ¢eaepadbHBIX 3akoHax (Hampumep, CemeiHblil kogeke PD
YKa3bIBaeT KPYT JUI, UMEIOMHX IPaBO IMOAATh 3asABICHHE B Cy.I
0 pacTopkeHuH Opaka, 0 MPU3HAHUK OpaKa HeACHCTBUTEIHHBIM).

I'TIK P® nmpeaycmatpuBaeT BO3MOXHOCTD 3dMeHbl HeHAOAedlcauje-
20 omeemuuka (ct. 41)". 3aMeHa HEeHaJUIEKAIIETO OTBETUNKA MOXKET
OBITh TIPOM3BEJICHA TONBKO ¢ cornacus ucrtia. OcBOOOXKICHNE OTBET-
YUKa OT y9acTHs B Jiesie 0e3 COrIachs MUCTIA MPOTHBOPEYUT IIPUHITH-
My OUCTIO3WTUBHOCTH. Ecim mcTenm He man corjacus Ha 3aMEHy He-
Ha/IJIEXKAIIEeTo OTBETYHKA APYTUM JIUIIOM, CYJl paCCMaTPUBAET JIENO 110
MIPEABSIBICHHOMY HCKY.

Crates 41 I'TIK P® nHe mpemocTaBisieT cyay MpaBO CamMOCTOSA-
TEJBHO TPWBJIEYh B MPOILECC APYTOE JIMIO0 B KA4eCTBE HA/JIEKAIIETO
OTBETYHKA.

3aMeHa OTBETYHKA MPOWU3BOIUTCS IPH IMOATOTOBKE JeJa WM BO
BpeMs €ro pazOuparenscTBa B cyze mepBoil mHcTaHIU. Crathsa 41
I'TIK P® Takxe yKa3bIBaeT, YTO UCTELl MOXKET caM MPOSABUTH UHHUIHA-
TUBY M 3asfBUTh XOJATaliCTBO O 3aME€HE HEHAJIEXKAaIIero OTBETYHKa
HajnexxanM. O BO3MOXHOCTH TPOSBUTh WHHUIMATHUBY JAPYTUM JIH-
1am, yuacteyommm B aene, [ TIK P® He roBopur.

[locme 3aMeHBI HEHAIUISKAIETO OTBETUMKA HAIEKAIINM CYI
00s13aH BHOBH IPOBECTH ITOATOTOBKY J€Jla U MPHUCTYIHTh K €ro pac-
cMoTpeHnro ¢ camoro Hadana (cT. 41 I'TIK P®D).

Yka3zaHue mpoleccyaibHOro 3aKOHa Ha TO, YTO MOCIIE 3aMEHBI He-
HaQ/JIEXKAIIEeT0 OTBETYMKA HAJUISKAIIUM IIPOIECC JTOJDKEH MPOXOAHUTh
C camMoro Hayana, UMeeT MpHHIWIHAIbHOE 3HaueHue. Bce, 4To co-
BEpIIWI B TIpoIlecce HEHaUIekKAIIUi OTBETYHUK, HE MOXKET HMETh
IOPUIMYECKOTO 3HAYCHHS U HaJJIeXKAIero OTBeTdnka. Hampumep,
MOTHBBI 3asBJICHHOTO OTBOJA CyJIb€ Yy JIPYroro JHIa MOTYT OBITh

' Panee peiictBoBaBLwmii TIK PCOCP Joryckan BO3MOXHOCTb 3aMeHbl He-
Hagnexatlero uctua. Ceiyac Tako BO3MOXHOCTM HeT. [MoaTomMy ycrnoBusi 3ame-
Hbl HEHaZnexallero ucTua B y4ebHuke He nsnaratorcs.
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uHbIMH. Hajuiexxamuii oTBeTYHMK BIpaBe TPeOOBaTh NMPOBEPKU U HC-
CJICZIOBaHHS BCEX JIOKA3aTENbCTB H T.1I.

Tem He MeHee mpolecCyalbHbI 3aKOH MpeaycMaTpUBaeT BO3-
MOXHOCTH MIPHUMEHEHUS HpasonpeemMcmaa Ha Cliydai BBIOBITHST OJTHON
13 CTOpOH criopHOTO mpaBooTHOIEHUS (cT. 44 I'TIK P®). IIporeccy-
aJIBHOE MPABOIPEEMCTBO OTJIMYAETCS OT 3aMEHBI HEHAJIeKaIIeH CTO-
POHBI TE€M, YTO JIMIIO 3aMEHSIOIIEe — IMPABOMPEEMHUK IPOJOKACT
B IIPOIIECCE YYaCTHE JINIA 3aMEHSEMOT0 — IPaBONPEANIECTBEHHUKA.
[TosTomMy Bce, 94TO MPOM3OIUIO B IMPOIECCE A0 BCTYIUICHUS B HETO
MpaBoOINpeeMHNKa, 00s13aTensHO uIa mocienHero. [lpm 3amenHe xe
HeHaJJIeKaIIeld CTOPOHBI MPOIECC HAUMHASTCS CHavaa.

BrIOBITHE CTOPOHBI MOXET MPOU3OUTH B Pe3yibTaTe CMEPTH I'pa-
XKITaHWHA, PEOpPraHU3allui FOPUINYECKOTO JIUIA, YCTYNKH TpeOoBa-
HUS, TIEpeBojia JoiTa M B APYTUX CIyYasX MepeMeHbI U] B 00s13a-
TenbcTBaX (cT. 44 I'TIK PD).

[IporneccyanpHOE MPaBOMPEEMCTBO BO3HUKAET, KOT/Ia 3aMEHa JIUI]
HEoOXOMMa B CHITy TIPaBONPEEMCTBA, IPOU3BEACHHOTO B MaTepHalb-
HBIX TPAaBOOTHOIIEHUSIX. B Takumx ciy4asx mpolleccyalbHOE IMpaBo-
MPEEeMCTBO MOXKET BO3HUKHYTh U B OTHOIICHUU TPETHUX JIHII.

[IporneccyanpHOE MPaBONPEEMCTBO BOSHUKAET B CITyYasiX:

1) obmiero (yHUBEpCaIbHOTO) MPABOIIPEEMCTBAa — HACJIEJOBaHNE,
peopraHu3anus IPUITIECKOTO JINIA;

2) mpaBoIpeeMcTBa B OTACIHFHOM IMPABOOTHOIICHHU (HAIpUMeEp,
yCTynKa TpeOOBaHMSA, IMEPEBOA AOJITa WIM NMPUHATHE Ha cedsa monra
JIPYTOTrO JIAIA).

Ecin B MaTepuanbHBIX NMPaBOOTHOLICHHUAX 3aKOH HE JOIMYCKaeT
MPaBONPEEMCTBA, TO OHO HE JOMYCKAETCsA U B TPAXKIAHCKOM IpoLec-
ce. Hanpumep, HEBO3MOKHO MPaBONPEEMCTBO MO UCKaM O B3BICKa-
HUM aJJMMEHTOB Ha COJIepXaHHe AeTel WIN POAHUTesei, BOCCTaHOB-
JeHUH Ha paboTe, BBICENEHHH H3-32 HEBO3MOXXHOCTH COBMECTHOTO
MPOKUBAHUS.

Takum 00pa3om, MPaBONPEEMCTBO B MaTepHAJIbHBIX OTHOLIEHHUSX
Kak OBl MpeIecTBYET NpoliecCyallbHOMY MpaBonpeeMcTBy. [Ipu pas-
pELlIeHn: BOMpPOCa O MPOLECCYalbHOM MPaBOMPEEMCTBE CYyJ 00s3aH
MPUOCTAaHOBUTH NMPOU3BOACTBO Mo aeny (cr. 215 I'TIK P®). B stoit
HOpME MOTYEPKUBAETCS] BO3MOKHOCTh IPABOMPEEMCTBA B OTHOIIICHUT
TPETHUX JIHII, 3asBIISIONINX CAMOCTOSITENbHBIC TPEOOBAaHUS Ha TpEA-
MET CTopa.
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I'TIK P® He yka3plBacT MOPSAOK BCTYIUICHUS NIPAaBOIPEEMHHKA B
neno. Mcxons M3 1opuandecKoi aKCHOMBI «CyZ 3aKOHBI 3HAET», CYI
JUIIG W3BEIIAET MPABOIPEEMHUKOB (II0 BO3MOKHOCTH) O HEO0OXOIH-
MOCTH BCTYIUIEHHUS B TPOIIECC. A BCTYIHUTH B IPOIIECC WIIA HET, 3aBH-
CUT OT WX BOJIA. DTO OCOOCHHO XapaKTEPHO IJIST WCTIA M TPETHETO
JIMIIA, 3asBISIONIET0 CaMOCTOsTeNbHbIe TpeboBanmst. OT McTHa 3aBH-
CHUT TaKXe, MPUBJIIEKATh WM HE TPUBJIEKATh B JIEJIO MPaBONPEEMHIKA
OTBETYHKA. B 3TOM, HalTIOMHNM, TIPOSBISAETCS OJIHA U3 YePT TUCTIO3H-
TUBHOCTH. [IpaBompeeMHHK Tepen BCTYIUIGHHEM B IPOIECC JOIDKEH
MIPEeIbIBUTH JOKa3aTeIbCTBO MPABOMPEEMCTBA B MaTEPHAIHLHOM IIpa-
BE: CBHJETEIHCTBO O IMpaBe HaCleAOBaHUS, JOKYMEHTHl O pPEeOpraHH-
3anuu ropuaudeckoro numa. [locne BeTymieHNs B TpaXkIaHCKOE JETI0
MIPaBOIMIPEEMHUK TPHUOOPETAeT BCE NpaBa M HECET BCE OOS3aHHOCTH
MIPaBOIPEIIIECTBEHHNKA, KOTOPHIMH TOT 00JIaJa B TpoIecce Ha MO-
MEHT BBIOBITHS U3 fena. OH He MOXKET TpeboBaTh Mepefonpoca CBH-
JeTenell, Ha3HauYeHUs MOBTOPHON JKCIEPTU3HI U T.J., €CIH ITOTO HE
JKeNan mpaBomnpeniecTBeHHuK. [Iporece, moBTopuM, He HadYMHAETCS
BHOBB, 2 BO3OOHOBJISIETCS B TOH CcTaanuu cyAeOHOTO pa3OuparenpCcTBa,
Ha KOTOPO# OB MPHOCTAHOBJICH B CBSI3U C HEOOXOAMMOCTHIO IPABO-
npeeMcTBa. [IpaBonpeeMCcTBO B IpoIiecce BOBMOXKHO B JIIOOOW CTauu
CyneOHOTO pa30upaTensCTBa, B CyA€ NMEepBOH WHCTAHIIWU, aleUIsIH-
OHHOU MHCTaHIINY, KaCCAIIHOHHOTO TPOM3BOJICTBA, B CTAIUU HAI30pa
Y TIPY MICTIOJTHEHUH PEIICHUS.

Taxxke cieqyer ykas3aTh, 4TO IPAaBOIMPEEMHUK MOXET MOJIaBaTh
)Kao0y B MOPSIIKEe HAA30pa Ha pEIIeHHE, BCTYIHUBIICE B 3aKOHHYIO
CUIIy, U TpeOOBaTh MEPEeCMOTpa CyNIEOHBIX PEIICHUN U ONpeneiIcHun
M0 BHOBB OTKPBIBITUMCS OOCTOSITEIILCTBAM.

Cratps 40 I'TIK P® npenoctaisier BO3MOXHOCTb IPEAbSBISATE UC-
KM HECKOJIbKUM HCTIIaM WJIA K HECKOJIBKUM OTBETYMKAM; Takas CUTya-
LU HAa3bIBACTCS npoyeccyanrbHuiM coyiacmuem. Ecau B nene uMeercs
HECKOJIbKO HCTLOB, TO o0pasyercsi akmugnoe coyuacmue. Ecnn ke
WCKH TPEIbABIAIOTCS K HECKOJIBKHM OTBETUYMKaM, TO 0Opasyercs nac-
cusHoe coyuacmue. VIHOTA BBIIENSIOT cMeuwlanHoe coyyacmue, Koraa
B OJTHOM JI€JI€ HECKOJIBKO MCTIIOB M HECKOJIBKO OTBETUHKOB.

OcHOBaHHS JIOMyCKa TNPOIECCYaIbHOTO COYYacTUs YyKa3aHbI
B cT. 40 I'TIK P®. mu aBngioTcs obiiue npaBa Ha CTOPOHE HCTIIOB
win obmye 005S3aHHOCTH HA CTOPOHE OTBETYHKOB. J[eno B TOM, 4TO
MaTepHaIbHO-TIPABOBEIE OTHOIICHUS MOTYT BO3HUKATh KaK MEXKIY



42 Paspen |. O6wme nonoxeHuns

IBYMsI, TAK U MEXJy HECKOJIbKUMHU CyOBeKTaMH, 00pa3ysl Tak Hazbl-
BaeMYI0 «MHOXECTBEHHOCTB» JIMII B 00si3aTenbcTBe. M Korna BO3HU-
KaeT CIop O TpaBe, BCE OHU CTAHOBSITCS MPOIECCYATbHBIMH COyYacT-
Hukamu. Hampumep, mpaBo o0mieli COOCTBEHHOCTH NPWUHAAJIEKUT
TpeM JHIaM; 3allvllias CBOE MPaBO B CiIydae €ro HapylIeHUs, Bce
COOCTBEHHUKHN CTAaHOBSITCS COUCTIAMH. To sxe u B cjIyda€, Korja npu
COJIMIAPHBIX 00s3aTeNbCTBAX J[Ba M OOJiee JIUII MPU3HAIOTCS CYJIOM B
KaueCcTBE COOTBETYMKOB. Takoe coydactue OyneT o0s3aTenbHBIM (He-
ooxomnmbIM). Jlanee cr. 40 ['TIK P® HaspBaeT cirydyau, Korja mpaBa
1 0053aHHOCTH HECKOJBKUX WCTIOB HJIM OTBETYHMKOB HMMEIOT OIHO
ocHoBaHue. Hampumep, CKHM K CpeAcTBaM MAacCoBOH HMH(OPMAIUN 10
MOBOJTY 3al[UTHl YECTH, JOCTOMHCTBA WIIM JIEIIOBOM PEITyTaIliy, 3asiB-
JsieMble TpaKIaHAMH W OpuAndecKuMH JumnamMu. OcHOBaHWEM Oyner
pacIpocTpaHeHre CBEACHU, MOpOYaliX YecTh, JOCTOWHCTBO, JIENO-
BYIO PEMyTalHIO, U JEUCTBUTEILHOCTh CBEICHHUIA JODKHBI TOKA3bIBATh
cpencTBa MaccoBoi mH(MopMaruu. 1o TakuM aenaM B Tporiecce MpHBIIe-
KalOTCsI JINIIA, OT KOTOPBIX ITOCTYIIVIIN 3TH CBEJICHUS, & B HEOOXOJIMBIX
CIyYasix — W y4PEIUTEIIH CPEACTB MACCOBOM HH(MOpMAIuH ' .

I'TIK P® yka3piBaeT U Ha Tako€ OCHOBaHME, KOrJa MPEeIMETOM
CTIOpa SIBJISIIOTCSI OJTHOPOJHBIE TIpaBa U 00s3aHHOCTH. DTO OCHOBAHUE
MO>KHO Ha3BaTh MpoIleccyanbHbIM. Hampumep, TpeOoBaHms 0 B3BICKA-
HHUHN 3apa60TH0171 IJ1aThl, IPEABABICHHBIC HECKOJIBKUMU pa6OTHI/IKaMI/I
K omHOMYy pabortomarenio. Mx merecooOpa3sHO OOBETUHHUTH B OIHO
JIeTI0, TaK KaK MpPeJIMETOM CIOpa SIBISIOTCS OJHOPOJIHBIE 00CTOSITENb-
cTBa (BBITIOJIHEHHAs padOTa M HAYMCIICHHAs 3apaboTrHas miata). Ox-
HOBPEMEHHOE PACCMOTPEHHE TaKUX JIE] SKOHOMHUT HE TOIBKO BPEMS,
HO | CPEJCTBA.

[Ipu 3TOM cremyeT moguepKHYTh, YTO KKl U3 UCTIIOB MJIH OT-
BETYHMKOB 110 OTHOIIIEHHUIO K JIPYrOol CTOPOHE BBICTYIAET B MpoIiecce
camocTosTeabHO0. Ho OHM MOTYT OPYYHTH BEJEHHE Jejia OTHOMY HIIN
HECKOJIKAM COYYaCTHUKAM.

CoyuacTrie XOTh M YCIOXHSET IPOIECcC, HO YCKOPSAET ero, Tak Kak
B OJHOM JieJie COOMpPArOTCS BCE JTOKA3aTeNbCTBA W YYACTBYIOT BCE
3aMHTEPECOBAaHHbIE JINNA. 3HAYUTEIHFHO COKPAIAETCs KOJIUYECTBO

' Cm. nocTaHoBneHve MreHyma BepxosHoro Cyaa P® ot 24 cdespans 2005 .
Ne 3 «O cygebHol npakTuke No genam O 3alimTe YecTU U AOCTOMHCTBA rpax-
0aH, a Takke OenoBoW penyTauuu rpaxaaH u topuandeckux nuuyy // BBC PO.
2005. Ne 3.
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CyleOHBIX 3aCeaHUi W, COOTBETCTBEHHO, YMCIIO PA3IMYHBIX MPOBE-
POYHBIX JeHcTBHI (ITpOBEpKa SBKH CBUAETENEH, SKCIEPTOB, MEPEBO-
JTYUKOB U T.1.). K TIOMOXXHATETEHEIM MOMEHTaM IPOIECCYaTHHOTO CO-
y4aCTusd OTHOCHUTCA YCTPAaHCHUC BO3MOXKHBIX HpOTI/IBOpe‘II/Iﬁ B peuiec-
HUSX 10 OJUHAKOBBIM HcKaM. Korma momyckaeTcsl mporeccyaibHOoe
coydJacThe W TpaKTaHCKOe AEJO0 (B CBS3M CO CIIOPHBIM IIPABOOTHOIIIE-
HUEM) HE MOXKET OBITh MPABIIIEHO Pa3pemIeHo 0e3 yJacThs COOTBET-
YUKOB, CyJl MPUBJIEKAET X K YYACTHIO B JIeJie TI0 CBOSH MHUITUATHBE.
JarHoe mpaBo cyna BIIOJHE OMpPaBIaHHO, IIOCKOJIbKY HAlpaBJIEHO Ha
OoJiee MOTHOE W OOBEKTUBHOE PACCMOTPEHHE Jejla M Ha BHIHCCCHHE
crpaBennuBoro pemeHusi. Ctatea 40 I'TIK P® ykasbiBaeT, 4To B 3TOM
Clly4ae IOocCIie TMPUBJICYEHHUSI COOTBETYMKA WM COOTBETYMKOB ITOATO-
TOBKa M PACCMOTpPEHUE JIeNIa MPON3BOIUTCS C CAMOTO Havaa.

§ 3. Tperbu una

OOBIYHO B TPAXKIAHCKOM IMPOIECCE BBICTYMAOT JBE CTOPOHBI
C MPOTHBOTOJIOKHBIMUA HHTEPECAMU — HCTEIl U OTBETUHK, KaXKaas U3
KOTOPBIX OTCTaWBAET CBOIO MpaBoTy. OHAKO B Psijie CIydyaeB MpoIecc
YCIIOKHSIETCSI, ¥ IOMUMO CTOPOH B HEr0 BCTYMAIOT MO CBOECH MHUIHA-
THUBE WJIM MPHUBJICKAIOTCS IPakJaHe U IOPHIUUCCKUE I, 3aUHTEpe-
COBaHHBIC B pa3pelIeHUN TPAKIAAHCKOTO Jena. MHTepechl mpuBiekae-
MBIX B TPOIIECC JIMI] HE BCErla COBNANAIOT C MHTEPECaMU CTOPOH,
MO3TOMY OHHU Ha3bIBAIOTCS TPEThbUMHU. VIHTEpPEChl TPEThUX JIUII MOTYT
OBITH 3aTPOHYTHI PEIICHUEM CYJa MO CIOpy MEXAy cTopoHamu. Ha-
npuMep, TpaXKIaHuH A., ye3kas B OTIYCK, Mepenan rpaxaaHuny b.
TEJNIEBU30p Ha xpaHeHwe. [locie BO3BpallleHHWs TIpakaaHuHa A. U3
OTITyCKa OH MOTPeOOBaN BO3BpAICHUS TEJICBU30Pa, HO IMOJIyYUI OT-
ka3. Torma oH OOPaTHIICS B CY/ C MCKOBBIM 3asiBIICHUEM, B KOTOPOM
npocuit 00s13aTh rpaxaanuHa b. nepeaars emy teneBusop. B mporiec-
ce pa30buparenbCcTBa OBUIO YCTAHOBJICHO, YTO TPa)KIaHWH A. B3sUI Te-
JIEBU30p B ITyHKTE (aresbe) mpokaTa. [IyHKT mpokaTa BCTYNWI B MPO-
IIECC U 3asBUJ CaMOCTOSTEIbHBIC MCKOBBIC TPeOOBaHMS Ha MPEAMET
CIOpa, TaK KaK TEJEBH30p NMPHHAIJICKUT Ha TpaBe COOCTBEHHOCTH
MMEHHO MYyHKTY Mpokara. be3 mpuBinedeHus (BCTYIUIEHHS) ITyHKTa
MpoKaTa B MPOIIECC PEIICHNE MOXKET OBITh HECTIPABE IJTUBEIM.

Hpyroit npumep. OQuH TpakJaHUH KYIWI Y JPYTroro Bempb (IIy-
0y). 3aTeM K MOKyHaTeso ObLJIO MPEABbABICHO TPEOOBAHUE JTUIIOM, HE
YYaCTHUKOM JIOTOBOpa KYIUIH-TIPOAAaKH, 00 OTUY)KJIEHHH BEIH, TaK
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Kak OHa BbIOBLTA M3 BJAJEHUS JHIA, NMPEAbSBHUBIIETO TpeOOBaHHE,
noMuMo ero Boiu. llokymaTens yka3an Ha mpojaBIia, 4ToObI MpH-
BJIeYb €r0 B IPOIECC B KAUeCTBE TPETHETO JIMIA, HE 3aSBIISIOIIErO
CaMOCTOSITETIFHBIX TpeOoBaHM Ha penMeT criopa. Ecim mpoxasen He
JIOKaXET, YTO OH MMEJ MPaBO MpOoJaTh IIyOy, TO OHA y MOKYyIaTess
Oyner oroOpaHa, a MOKymaTeldb MPHOOpPETET MPaBO Ha PETPECCHBIN
WCK K TIPOAABILY O BO3BpATE MOKYITHOH [IEHBI.

Kaxk BUIHO W3 IpHUBENEHHBIX MPUMEPOB, TPEThU JIUIA HMEIOT
JIMYHBIA IPaBOBON MHTEPEC B JieNie U cyAeOHOe peleHne 00s3aTelb-
HO 3aTPOHET 3TOT MHTEpEC MpPSMO WM KocBeHHO. ClenoBaTesbHoO,
IPUBJICYEHUE M YYacTHE TPEThUX JHIl B TIPaXXJAHCKOM IIpoLecce
00yCIJIOBJIEHO CIIOKHOCTBIO CIIOPHOTO MAaTEpHajbHO-IIPAaBOBOTO OT-
HOILEHUS.

B mepBoM mpuMepe uMHTEpeC y TPEThEro JMIa HalpaBieH Ha caM
npexnmer crnopa. Bo Bropom npumepe TpeTbe Mo (IPoAaBel) He mpe-
TEHIyeT Ha MpeaMeT criopa (Iry0y); y HEro HHTepeC HalpaBlieH Ha TIpe-
JOTBpALICHNE BO3MOXXHOCTH B OYAyILEM PErpeccHOro UcKa K cede.

Takum 00pa3oM, MOXHO CKas3aTb, YTO TPEThU JIHIA BCTYMHAIOT
B TIpoLIeCcC, KOTOPBIH y’kKe Hadajcs MEXIY CTOPOHaMH (HMCTLOM U OT-
BeT4uKOoM). OHM MMEIOT NPaBOBYIO 3aMHTEPECOBAHHOCTh B HCXOIE
Ipolecca U JIUYHbIM yYacTHEM B Jeie 00ECIeUnBalOT 3aILUTY CBOMX
CyOBEKTUBHBIX IpaB, HE COBINAAAIOUINX C CyOBEKTHBHBIMHU IIPaBaMHU
CTOPOH.

Bo3nukaer 3akoHomepHbiit Bompoc: 3auem [TIK P® nomyckaer
ydacTHe B OJHOM IPOLECCE elle M TPETbUX JIUL, BEIb 3TO 3arpOMOK-
Jaet npouecc?

Bo-nepBbIX, 1enblo yyacTusi B TPasKAaHCKOM IPOLECCE TPETHUX
JHL SIBISIETCS OOecreueHne M KOHLEHTPaUus B OAHOM JEJe BCEro
J0Ka3aTeIb,CTBEHHOTO MaTeprana, 4To MO3BOJISIET JOCTUYb HCTHHHOTO
3HaHUs. Bo-BTOPBIX, y4acTHe TpeThUX JIHUI B MIPOIEcce CIOCOOCTBYET
Oonee OBICTPOMY PAaCCMOTPEHUIO M PA3PEIICHHUIO TPAKAAHCKUX JEN C
Y4eTOM IpaB JPYTMX 3aUHTEPEecOBaHHBIX JUL. Y HakoHel, ydacTue
TPETHUX JIMI TOMOTAET YCTPAHUTh BO3MOXXHOCTb BBHIHECEHHSI MPOTH-
BOPCUMBBIX CyIEOHBIX PEILICHUH.

B 3aBucHMMOCTH OT CTENEHH 3aUHTEPECOBAHHOCTH mpemby IuUYa
nOOPA30eNAIoMCs Ha 084 8UOA:

1) TpeTbu JuIa, 3agBIIOIIAE CAMOCTOATENILHBIE TPEOOBaHUS OT-
HOCHTENBHO MpEAMETA CIOpa;
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2) TpeThH JHIA, HE 3asBIIIOLINE CAMOCTOATEIbHBIX TPeOOBaHUI
OTHOCHTEJIBHO TIPEAMETA CIIOpa.

Cratbsa 42 T'TIK PO npemycMatpuBaeT, YTO mpemovu quyd, 3a6-
JAOWUe camocmoamebbvle mpebosanus OMHOCUMENbHO Npeomema
cnopa, ToMB3YIOTCSl BCEMH MPOIECCYATbHBIMH TPaBaMU U HECYT BCe
MpoIecCyalbHbIe 00S3aHHOCTH HCTIIA.

OTH NHIla CYUTAIOT, 9TO MAaTEPHAIHLHOE TIPaBO, IO IOBOAY KOTOPO-
TO CHOPAT CTOPOHBI, IPUHAIEKAT UM. [l03TOMY, 9TOOBI OHU MOTIH
3¢ (HEeKTUBHO 3aIUTUTH CBOE MPAaBO, 3aKOH M HAAENWI UX MpaBaMu
uctia. CreqoBaTeNbHO, TMPU3HAKH, XapaKTepU3YIOIIHE CTOPOHBI
B ZieJlaX MCKOBOTO IPOW3BOJACTBA, MPUCYIIH TPETHUM IUIAM, 3asB-
JISIOIIMM CaMOCTOSITENIbHBIE TPeOOBaHUS Ha MpeIMeT criopa (Haludne
MaTepUABHO-TIPABOBOM ¥ TPOIECCYyallbHOW 3aWHTEPECOBAHHOCTH,
pacrpocTpaHeHHe Ha HUX MaTepHaIbHO-TPaBOBOW CHIIBI CYyA€OHOTO
peleHus, HeoOX0JUMOCTh HECEHUS CYJeOHBIX PACXO0B).

TpeTbe MU0 MOXET 0OPAaTUTHCS B CYA C HCKOM Kak Mo COOCTBEH-
HOW MHUIIMATHBE, TaK U 110 WHULMATHUBE CyJla, €CIH CyJ Halled HeoO-
XOJMMBIM U3BECTUTH TPETHE JIMIIO O TOM, YTO €T0 3aKOHHBIE HHTEPECHI
U cyOBEKTHBHBIE TIpaBa Oy IyT 3aTPOHYTHI BEIHECEHHBIM PELICHUEM.

TpeTse MH1I0 MOKET BCTYNHUTH B MPOIIECC B JIOOOW CTaANH JI0 BBI-
HECEeHMsI peIlIeHus], HaYMHas CO CTaJWHU MOATOTOBKH Jiefia K cyaeOHo-
My paszOuparenscTBy. Ecim ke 1o nemy y»e BBIHECEHO pEelIeHHe, TO
3alIUTUTh CBOW 3aKOHHBIE MHTEPECH U CYObEKTHBHBIE TpaBa TPETHE
JIUII0 MOKET TOJIBKO ITyTEM MPEABSBICHHUS CAMOCTOSITETFHOTO MCKA.

B oTHOmeHnn nuIl, 3aABISFOIIAX CaMOCTOSTENbHBIE TPEeOOBaHUS
OTHOCHUTEJIFHO TIPEJMETa CIIOpa, CyAbS BRIHOCHT OIPEJIEIIeHHE O MPH-
3HaHWU WX TPETHUMH JIMI]AMH B PACCMaTPHUBAEMOM JIeJie WIIN 00 OTKa-
3¢ B MPU3HAHUH MX TPETHHMH JIMI[AMH; HA ATO OIpEeTIeHUe MOXKET
OBITH MMO/IaHa YacTHAs Kanooa.

HckoBoe 3asBieHue, mofgaBaeMoe TPETbUM JIMIIOM, JTOJIKHO OTBE-
yate BceM TpeboBanHusM cT. 131 I'TIK P® u ObITh OruaueHo rocmo-
LUIUHOM.

Tpetsu nuua, oGnagas mpaBaMu CTOPOHBI, BIIPaBE OTKA3aTbCsi OT
CBOETO HCKa, yBENIMYUTH WU YMEHBIIUTH pazMep TpeOOBaHUil, a Tak-
K€ 3HAaKOMHTBHCS CO BCEMH MaTepHajaMH TPaKIaHCKOTO Jiena, Tpea-
CTaBJIATH JIOKA3aTeNIbCTBA B CBOIO TOJIB3Y, 00KaoBaTh cyleOHOE pe-
IIeHNE U T.1.
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Tperbe AUIO OTAUYAETCS OT UCTIA TEM, YTO OHO BCTYIACT B IIPO-
LIECC, YK€ HaydaBllIMiicA, caMO He HauuHaeT npouecca. Kpome Toro,
OTKa3 TPETHETO JIMIA OT CBOMX TPeOOBaHWU HE BJEUET MPEKPAIICHUS
MIPOU3BOJICTBA TIO JIENTY, KaK 3TO MMEET MECTO B CITyJasiX OTKa3a MCTIA
OT HCKa.

OTBeTYMKaMH IO WCKY TPETHErO JIHMIA SBISIOTCS 00€ TepBOHA-
YJaJbHBIC CTOPOHBI WM OJHA W3 HHUX. B Iopuamdeckod IuTeparype
00IIenpU3HaHO, YTO UCK TPETHETO JHUIAa HE MOXKET OBITh NMPEAbSBICH
TOJBKO K OJTHOMY OTBETUHKY. Jlake eciu JaeprkaTesieM CIIOpHOM Belu
SIBJISIETCS OTBETUMK WJIM HCTEIl, TO BCE PaBHO Ha 3Ty BElllb HalpaBJie-
Hbl MHTEPECHI U MEPBOHAYATILHOIO MCTIIA, U NIEPBOHAYATILHOTO OTBET-
JHKa.

[Ipu npenbsBiIEHUN HCKa TPETHUM JIUIIOM NEPBOHAYATBHBIE UCTEIl
¥ OTBETYHK JOJDKHBI H3YUHUTh 3asBICHHOE TpeOOBaHME, 03HAKOMHTHCS
C MPEeIbABIISIEMBIMU JIOKa3aTeIbCcTBaMU. B 310l cBszu cT. 42 I'TIK PO
CIIPaBEJIJIMBO YKa3aja, YTO MPH BCTYIJICHUH B JI€JI0 TPEThEro JIUIIa,
3asBIISIONIETO CaMOCTOSTEIbHBIE TPEOOBAHUS OTHOCHTEIHHO TIpe-
MeTa CIopa, pacCCMOTpPEHHE Jiefla MPOU3BOJUTCI C CaMOTo Hadala,
T.€. CO CTaJINH ITOJITOTOBKH.

B cootBerctBuu co ct. 43 I'TIK PO mpemovu auya, ne 3aasnaowue
CAMOCMOAMENbHbIX MPebOsaHUll OMHOCUMENbHO npedMema cnopa,
MOTYT BCTYNHThH B JEJIO Ha CTOPOHE MCTLA WM OTBETYMKA A0 MPUHS-
THS CYZIOM TIEpBOM WHCTAHIUU CYA€OHOTO TOCTaHOBICHHS IO JAENy,
€CIJIM 3TO PEIICHHE MOXKET 3aTPOHYTh UX IpaBa MM OOSI3aHHOCTH I10
OTHOUICHUIO K OAHON U3 CTOPOH.

Kakum 00pazom perieHre 1o ey MOXKeT 3aTPOHYTh IpaBa U 00s-
3aHHOCTHU TaKoro TpeThero auna? Hanpumep, npuuuHEeH Bpea UMyLIe-
CTBY MCTOYHHKOM IIOBBIIICHHON OMAaCHOCTH — BOAUTENb T'PYy30BUKA
BBIEXAJl C MPOEIKEH YacTU JOPOTU U pa3pyllIuwi orpany aoMa. ABTO-
MOOWJIb Ha TpaBe COOCTBEHHOCTH MPUHAJICKHUT FOPUIHMUSCKOMY JTH-
ny. HagnexxarnmmM oTBETYMKOM 10 TPeOOBAaHHIO O BO3MEIIICHUH Bpea
OyJIeT BBICTYyNaTh IOPHUIUYECKOE JIHMIIO KaK BIaJesel] UCTOYHUKA TI0-
BBIIICHHOM ONACHOCTH. Eciu ¢ BlIagenblla HCTOYHHKA IOBBIIICHHOMN
OMAacHOCTH OyZAeT B3bICKAaH yIliepO, TO y HEro BO3HMKHET MpPaBO per-
PECCHOTO TpeOOBaHUS K BOJIUTEIIO TPY30BHKA, TAK KaK BOAMUTENIb CO-
CTOWT B TPYJOBBIX OTHOIICHUSX C BianenblieM. Ho cmop uaer He
0 TPYAOBBIX OTHOIICHHSIX, a O IPUYNHEHUH BpeJa UMYIIECTBY UCTOU-
HHMKOM MOBBILLIEHHOW OnacHOCTH. BoauTtenb CBOMM ydacTHEM B J€lie
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MOJKET MPEeIOTBPATUTh B Oy IyIIeM perpeccHbIi uck k cebe. [Toatomy
OH OyJeT y4acTBOBaTh B Jiele B KayeCTBE TPETHErO JIMIA, HE 3asiB-
JISIOIIETO CaMOCTOSITENIFHBIX TPeOOBaHMI Ha MpEAMET CIopa, Ha CTO-
POHE OTBETYHKA, MOCKOJIBKY MEXAY HIMH CYIIECTBYIOT MaTepHAIbHO-
MIPaBOBbIE OTHOIIECHUS (TPYIOBBIE OTHOIICHHUS).

Tpersn nuIa BCTYMalOT B Mpolecc JUO0 1Mo CBOEH WHUIMATHBE,
1100 1O XOaTaCTBY APYTHX JINI, YYACTBYIOIIUX B JIeJe, a TAKXKE IO
naunratuee cyaa (ct. 43 I'TIK P®). Onu mons3yroTces mporeccyaib-
HBIMH IpaBaMH M HECYT IIpOLECCyalbHble 00S3aHHOCTH CTOPOHHI,
KpOMe IIpaBa MU3MEHHUTb OCHOBAHUE M IIPEIMET HCKA, YBEIMUYUTh WIN
YMEHBIINTh Pa3Mep HCKOBBIX TPeOOBaHMM, a TaKKe OTKa3aThCs OT
HCKa, IPU3HATH UCK WM 3aKIIOYMTh MUPOBOE COTJIAIIEHHE, TpeOOBaTh
MIPUHYIUTEIBHOTO UCIIOJIHEHUS CYAEOHOT0 PeIICHHUS.

TpeTbux nul, HE 3asABJIAIOLIMX CaMOCTOSATENBHBIX TPEeOOBaHMI,
HeJIb3d IMyTaTh C COYYaCTHUKaMU (COUCTHAMH M COOTBETUHKAMH).
Paznuuarorcss OHM TeM, YTO TPETHH JIMIA COCTOST B MaTE€PUAIbHO-
[IPaBOBOM OTHOILIEHUH TOJBKO C JIMLIOM, HA CTOPOHE KOTOPOTO y4acT-
BYIOT B I'paXJaHCKoM aene. C MpOTHUBOIOIOXKHON CTOPOHOM TPEeThU
JMIa HE UMEIOT HUKAKUX MaTepUalbHO-IPAaBOBBIX OTHOIIEHHUH, a co-
YYaCTHUKU O0S3aTEIbHO COCTOAT B MaTepHaJIbHO-NIPABOBBIX OTHOLLE-
HUSIX C IPOTHBOIOIOKHONW CTOPOHOH B TPaskAaHCKOM JEJIe.

Heo6xomumo ykaszaTh U Ha TO, YTO €CIIM TPEThE JIULO HE MPHBJIC-
YEHO B MPOLECC, TO ONpeACIeHHbIC HEOIaronpusTHbIE MOCIEACTBUS
MOTYT OBITh U y cTOpoH. Tak, cT. 462 'K P® npenycmarpuBaer, 4yTo
B Cllyyasx, KOrJa IMOKyIaTeJdb HE NMPHBJIEKAaeT B MPOLecC MpOoJaBla,
3TO OCBOOOXIAET MOCIEIHEr0 OT OTBETCTBEHHOCTH INEpe] MOKyIaTe-
JIEM TIO0 PErpecCHOMY HCKY, €CIH IpPOAABEll TOKaKeT, 4TO, IMPUHAB
ydacTue B JieJie, OH MOT Obl NPEAOTBPAaTHTh M3BATHE Y MOKYyMAaTels
MIpOJaHHOTO ToBapa. B cBoro ouepenp, Mpojasell, MPUBIECUEHHBIH MTO-
KyIaTejleM B IMPOLECC MO A€y, HO HE NPHUHSBIINN B HEM YYacTHA,
JIUIIAeTCs MpaBa JOKa3blBaTh HEMPABUILHOCTL BEJCHUS JIeNa MOKyIa-
TEJEM.

Kax orMmeuanocs paHee, yuacThe TpeThEro JUIA, HE 3asBIIAIOIETO
CaMOCTOSITENbHBIX TPeOOBaHMH Ha TMPEIMET CIopa, CBSI3aHO C BO3-
MOKHOCTBIO TIpEeIbsIBICHHS K HEMY B OyZAyIIeM perpeccHoro tpebo-
BaHUS.

I'TIK P® u I'K P® ne npenycMaTprBaioT BO3MOXHOCTh OJTHOBpE-
MEHHOT'0 PacCMOTPEHMSI OCHOBHOTO U PErPecCHOTO HCKa. Y MOJYaHHe
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3aKOHA TI0 3TOMY BOMPOCY BIOJHE MOHATHO. [ mMpenbsBiIeHns per-
PECCHOTO MCKa HEOOXOJMMO, YTOOBI PEIICHHE 10 OCHOBHOMY MCKY
OBbUIO BBIHECEHO, BCTYIIMJIO B 3aKOHHYIO CHIIy, UCIIOJIHEHO, @ CTOPOHA,
MOJTyYMBIIAasi MPaBO Ha PErpecCcHBIl WCK, M3bSBHMIA BONIO Ha €ro
npeabsBieHue. IloaToMy paccMoTpeHHEe OJHOBPEMEHHO OCHOBHOTO U
PErpeccCHOro UCKOB SBHO HELEeIeco00pasHo.

Cornacno ct. 43 I'TIK P® mpu BCTYIUIEHHH B MPOIECC TPETHErO
JMLA, HE 3asBIIIOIIETO CaMOCTOATENIbHBIX TPEOOBAHMH OTHOCUTEIHHO
IpeaMeTa CIopa, pacCMOTPEHHE Jeia B CyJ1€ IPOU3BOAMUTCS C CaMOTo
Havaja.

§ 4. YuacTue npoxkypopa B rpa:kIaHCKOM Ipolecce

K naunam, yuactByromum B nene, ['TIK P orHocuT u npokypopa.
Ponp npokypopa B TpakJaHCKOM CYIONPOMU3BOJCTBE HE BCeTa OblI-
na onuHakoBa. B coBerckoe Bpems, Bomnomas uaen B.M. Jlenuna
0 pacIIMpEeHNH BMEIIATENbCTBA FOCY1apCTBA B IPAYKIAHCKO-TIPABOBBIC
OTHOILIEHUS, T.€. B «YaCTHOIPABOBBIE», 3aKOHOAATEIBCTBO CTANIO Mpe-
JlyCMaTpHUBaTh CaMO€ IIMPOKOE ydacTHE MPOKYypopa B TpakJaHCKOM
MPOLIECCE C LIENBI0 OCYLIECTBIECHUS] MOCTOSIHHOTO HAA30pa 3a 3aKOH-
HOCTBIO JIeHicTBUII BceX CYOBEKTOB TpakJaHCKO-IIPOLECCyaIbHbBIX
NPaBOOTHOILIEHHUH, BKIIOYast Cyd. JTa cepa AesTeNbHOCTH NPOKypa-
TypBI Ha3bIBAJIACh CyICOHBIM HAaJ30POM.

Hanzop 3a 3akOHHOCTBIO B cdepe IpakIaHCKOro CyAOHNPOHM3BOA-
CTBa OCYIECTBIISAETCS TaK)K€ BBILIECTOSIIUMU CYJaMH.

Cratbs 45 T'TIK PO mpexycmarpusaet, 4To MpoOKypop BIpase o0pa-
TUTHCSI B CYJ C 3asiBJICHHEM B 3alIUTY IIpaB, CBOOOJ M 3aKOHHBIX WHTE-
PECOB IpaxiaH, HEONPEACIECHHOIO Kpyra JMIl Wik uHTepecos Poccuii-
ckoit @enepanun, cyobekToB PO, MyHHIIMTIIANBEHBIX 00pa30BaHHM.

OnHako mpaBa MPOKypopa o0pamiaThCst B Cyl B 3aIIUTY TpaXKaaH
BeChMa OrpaHHueHHBI. Takoe 3asBlieHHEe MOKET OBITh MOJAHO TOJBKO
B TOM CiIyd4ae, €CIM TpaKJaHWH 10 COCTOSIHHIO 3/I0POBbsI, BO3PAcCTy,
HENIeeCIIOCOOHOCTH M JIPYTUM YBaXKHTEILHBIM TPUYMHAM HE MOMKET
cam obpatutbes B cyl. ['TIK PO He packpbiBaeT MexaHH3Ma BO3HUK-
HOBCHHS MHHUIIMATUBBI TIPOKYPOPa IO TOBOAY MOJAOOHOTO OOpaIieHuUs
B CY/I.

[Ipokypop Bceraa BBICTYIIaeT B TPaXKJAHCKOM ITpOIIecce KaK caMo-
CTOATENBHBIN ero y4acTHUK. OH SIBIISETCS TPEACTaBUTENIEM TOCyaap-
CTBa W 3awuujaem nyoOau4Hble UHMeEpecvl, YTOOBI 3aKOHBI CTpPAHBI
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cobmronanuch Bcemu. [Ipokypop He MOKET ObITh CTOPOHOM B HPOIIEC-
ce, TaK Kak He UMeeT B JieJie MaTepHaIbHO-ITPABOBYIO 3aMHTEPECOBAH-
HOCTh M Ha HEro He pPAacIpOCTpaHsAeTCs CHia CyleOHOTO pelleHus;
K HEMY HE MOXeT OBITh NMPEeABABICH BCTpeuHBIN MCK. [Ipokypop Tak-
e He MOXET OBITh W CyIAeOHBIM NPECTaBHTEIEM CTOPOHBI WIIH
Tperbero smna. [IpencraBurens Bceraa BHICTYAET B 3aIIUTy UHTEpe-
COB TIPEACTABISIEMOTO, a MPOKYPOP, aXKe €CIM OH MPEIBSBIAET HUCK
B mopsinke cT. 45 I'TIK P®, BricTymaer B 3aUTy WHTEPECOB 3aKOHA H
COBEPIICHHO HE 3aBHCUM OT TOT'O JIMIA, B HTHTEPECAaX KOTOPOro MOAaeT
3asBIJICHHE.

B cootBerctBum ¢ 4. 1 c1. 45 I'TIK P® mpokypop mMoxkeT oOpa-
IIaThCSL B CyXI C 3asBJIEHHEM O BO30Y)KICHHH TIPaXTAHCKOTO AEa.
A cornacuHo 4. 3 cT. 45 I'TIK P® npokypop BcTymaer B mpolecc, Ko-
TOPBIN BO30YXIEH JPyTUMH JIHLAMH.

Takum 00pa3oM, IPOKYpPOp Y4YacTBYET B IpakJaHCKOM CYIOIPO-
U3BOJICTBE 6 O08YX (popmax: KOTJa OH HauWHAeT NpoLecc W Korzaa
BCTYIAET B MPOLIECC, YXKE HAYATHIM JPYTUMH JINLIAMHU.

B 4. 1 cr. 45 T'TIK P® He Ha3BaHbl MAaTEpUAIBHO-IIPABOBBIE OT-
HOILEHHUS, 10 KOTOPBIM NPOKYPOP MOKET MOAATH 3aABJICHUE B CY[, a
YKa3bIBaIOTCs JINIIb JINLA, B 3aIIUTY NpaB KOTOPBIX MOKET BBICTYTATh
npokypop. Takas GopmyaupoBKa mpoLeccyaaTbHOro 3aKOHa OTKpPhIBa-
€T JOBOJIBHO IIUPOKHUI IPOCTOP I MPOKYPOPCKOI0 yCMOTPEHUS.

Tem He MeHee B pane apyrux 3akoHoB U B camMoM ['TIK P® ectp
KOHKpETHBIE CIy4dad, KOTAa MPOKypopy MPedoCTaBIeHO MpaBo obOpa-
LIAThCSI B CYA MCXOAS U3 OCOOCHHOCTEH MaTepHaltbHO-NPABOBBIX OT-
HOILIEHUH.

Yro xacaercs BCTYMIIEHHs IPOKYpOpa B YXKe HayaThlil mpouecc, To
B 4. 3 cT. 45 I'TIK P® naercs nepeueHs e, BHITEKAIOMIMUX U3 PA3Inyd-
HBIX MaTepHaIbHO-IPABOBBIX OTHOILIEHUH, IO KOTOPHIM y4acTHE Mpo-
Kypopa npeamnonaraerca. K HUIM OTHOCATCS ena O BBICEIEHUH, O BOC-
CTaHOBJICHUH Ha paboTe, 0 BO3MEICHNH Bpea, MPUUYUHEHHOTO KU3HU
WM 3/I0pOBBIO, a TaKkKe HHbIE Aena, npexycMmorpeHHsle I'TIK PD
U IpyruMu QenepaibHbIMU 3aKkoHaMu. [1o 5TUM JenaM npoKypop Jaet
3aKJIIOYEHHE, OCYIIECTBIISISI TEM CaMbIM CBOM ITOJHOMOYHS 110 HAJ[30py
3a COOJI0IEHUEM 3aKOHHOCTH.

B psine crareit I'TIK PO ykaspiBaeTcst Ha HEOOXOIUMOCTD Y4aCTHS
MPOKYypoOpa MpHU PacCMOTPEHHUH OTAEIBHBIX KaTEropui rpa’kIaHCKHUX
nen. K auM oTHOCsTCS nena:
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1) 00 ycraHOBNIEHNH yCBHIHOBIIEHUS (CT. 273);

2) 0 TpW3HAHUHU TpaXKJaHWHA OE3BECTHO OTCYTCTBYIOIINM FWITH
00 0OBSBIICHNH TpaKIaHUHA YMepIuM (CT. 278);

3) 00 orpaHMuYEHNH IEECIIOCOOHOCTH TPaKIaHWHA, O MPU3HAHUU
rpax<JIaHnHa HEeIeeCOCOOHBIM, 00 OTPAaHUYCHUN WITH JINIIICHHH HECO-
BEpLICHHOJETHETO B Bo3pacTe oT 14 1o 18 jer nmpaBa caMOCTOATEIBHO
pacnopsKaThCs CBOUMU 1oxoaamMu (cT. 284);

4) 0 NPUHYAUTEIHbHON TOCHHUTAIU3AINYA TPaXIaHUHA B MCUXHAT-
pUYECKUN CTAIMOHAP U O MPUHYAUTEIHFHOM ICUXUATPHUUYECKOM OCBHU-
netenbcTBoBaHuu (CT. 304).

Ecmm denepanpHbie 3aKOHBI HE MPEANUCHIBAIOT HEOOXOIMMOCTH
y9acTHsI IPOKYpPOpa B TPAKIAHCKOM CYIOTIPOU3BOJICTBE, TO IPOKYPOP
CaMOCTOSATEIFHO TPUHUMAET PEIICHHE O HEOOXOIMMOCTH yYaCTHS
B TOM WJIKA MHOM JIEJI€.

[IpenbsBUB HCK, MPOKYPOP JOKEH YYaCTBOBATh B PACCMOTPEHUH
nena B cyze. JIuaHoe ydactre mpokypopa IOMOXKET He TOJNBKO JydIlie
000CHOBaTh TPeNbsIBICHHOE TpeOOBaHWE, HO M 00ECHeYnTh CTPOroe
COOJTFO/IEHUE TIPOIECCYANBHBIX H MaTePHANIbHBIX 3aKOHOB B XOJIE pac-
CMOTpeHHs U pa3pemieHus nena. [lo nemam, Bo30YyKIEHHBIM MIPOKYPO-
pOoM, 00sI3aTeNTbHO U3BEIIACTCS U MPUBJIEKAETCS B MPOLECC B KAYECTBE
KCTIIa TO JIUIIO0, B HHTEPECax KOTOPOTO MPEIbSIBICH UCK.

HckoBoe 3asiBiieHUE MPOKypopa JOJKHO OTBEYaTh BCeM TpeOoBa-
HusaMm ct. 131 I'TIK PO.

IIpoxypop, NpeabIBUBLINI HUCK, MTOJIB3YETCS BCEMH IIPOLIECCYallb-
HBEIMU TIpaBaMU, HECET BCE IMpoOIlecCyalbHbIe 00S3aHHOCTH UCTIA: OH
MOXET 3HAKOMHUTLCS ¢ MaTepHuallaMy Jelia, 3asBJIATh OTBOJBI, IPEIb-
SIBJIATH JIOKA3aTEILCTBA, YIACTBOBAThH B UCCIICIOBAHNH JOKA3aTEIbCTB,
3aSBJIATH XONIATAaWCTBA, NaBaTh 3aKJFOUYCHHS IO BOIPOCaM, BO3HH-
KaroIIMM BO BpeMs pa3OHUpaTeNbCcTBa Jieiia U 10 CYIIECTBY Jiena B Iie-
JIOM, 00’KaJIOBaTh CyJeOHbIC TTOCTAHOBJICHHUS.

B T0 ke BpeMs IpoKypop He BIpaBe 3aKIOYUTh MHPOBOE COTJIA-
IeHne, OH He HeceT cyAeOHBIX pacxomoB. OTka3 MpPOKypopa OT
MPEIBIBICHHOTO MM HWCKa HE JIMINAET JIMIO, B 3al[UTy HHTEPECOB
KOTOPOTO TPEAbsBIICH UCK, IIPaBa TpeOOBaTh MPOJIOJDKEHHS TIpoIiecca
(4. 2 ct. 45 T'TIK P®). A korma ucren OTKa3bIBaeTCS OT HMCKA, CY[
MpeKpaIiaeT Mporu3BOACTBO IO JIeTy, €CJIA 3TO HE MPOTUBOPEYHT 3a-
KOHY WJIM HE HapylIaeT IpaBa W 3aKOHHBIE MHTEPECHI IPYTHX JIHII.
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OTO COOTBETCTBYET TOMY IOJIOXKEHHUIO, UYTO MPOKYPOP HE UMEET MaTe-
pHaTBHO-TIPABOBOTO MHTEPECA M HE BIPABE UM PACTIOPSIKATHCSI.

Crenyer NoJ4EpKHYTh, UTO BO BCEX CIIydasx MPOKYpOp HE CBsI3aH
MO3ULKMEN JIMIA, B 3ALIUTYy HHTEPECOB KOTOPOIO MPEABSBICH HCK.
IIpokypop cBsizaH TOJLKO MHTEpecaMHu 3akoHa M rocyaapcta. Oco-
OEHHO SPKO MPOSIBISIETCS CAMOCTOSTENIFHOCTD IMPOKYpOpa B Tporiecce
[0 JIeNaM, 3aTParuBarOIIUM HHTEPEChl HEONPEACICHHOIO Kpyra JIHil.
Takux y4acTHUKOB Ipoliecca TPYAHO U3BECTUTh U MPUBJIEYb B JEJO.
Eme cnokHee MOMy4YuTh WX COTJacHe WIIM OTKa3 OT TpeOOBaHMA, KO-
TOpBIE 3asIBUJI IPOKYPOpP B 3aluTy uX npas. [lonaraem, yTo mo nenam
C y4acTHEM HEOIPENeJICHHOTO KpyTa IHUI] MPOKypop 00s3aH coOIIto-
JaTh UHTEPECHl HE TOJBKO 3THUX JHI], HO U TOCYyAapCTBa, HA KOTOPOM
JISKUT 00S3aHHOCTh O0ECIIeYMBaTh NpaBa U 3aKOHHBIE HHTEPECHI BCEX
€ro rpaxaaH.

YyacTue mpoKypopa B PacCCMOTPEHUU H Pa3pEIICHUH TPa)KaaH-
CKHMX JIeJI BO BTOPOM M MOCHEAYIOIIMX WHCTAHLMIX 3aBUCUT OT TOTO,
y4acTBOBAJI JIU NPOKYpOp B CyAe NepBoM uHCTaHIUHU. Ecim OH He
y4acTBOBaJI, TO HE MOXXET IOJATh aNeJUIAIMOHHOE, KaccallMOHHOe
npeacTaBleHre o nepecMotpe Aena. OdpaieHne IpoKypopa B mopsia-
KE HaJ30pa O MEPecMOTPe CyIeOHBIX PEIICHUH, ONpeIeIeHUH, BCTY-
MUBIINX B 3aKOHHYIO CHITy, Takxke He mpexycMmoTtpero ['TIK PO, korna
ero He ObLIO B cyzae mepBoit uHctauiwmu (ct. 320, 336, 376). Eciu on
y4acTBOBaJI B CyJ€ NEepBOIl MHCTAHIIMH, TO y4acTHEe BO BCEX MOCe-
OYIOUIMX HMHCTAHIMSIX obOecrieuynBaeTcsi pabOTHUKAMH TPOKYpPaTyphl
COOTBETCTBYIOLIETO 3BEHA 10 MIOPYICHUIO TPOKYPOPOB 00IaCTH, Kpasd,
peciyOIuKy U T.JI.

Cnenyer umeth B BUay, uto cT. 394 I'TIK P® npenocrasisier npa-
BO IPOKYPOpY MOAAaBaTh 3asBJICHUS O IEPECMOTPE [0 BHOBb OTKPHIB-
MUMCA 0OCTOSTENBCTBAM PEIICHUH, ONpeNeleHn Cya, He3aBUCHMO
OT TOT0, y4acTBOBAJ JIU PAHEE IPOKYPOP B 3TOM JIEJIE.

§ 5. JIuna, yyacTBymouiue B mpouecce ¢ HejJbio 3alHUThI
HHTEPECOB JPYTrUX JIHII

B I'TIK P® nuiiam, y4acTBYIOIIMM B MPOLIECCE C 1IE€JIbIO 3aIUThI
WHTEPECOB IPYTHX JIUII, IIOCBSAIIEHO IBE CTAThH (CT. 46 11 47).

K Takum numaM OTHOCATCS OpraHbl TOCYAapCTBEHHON BIACTH, Op-
raHbl MECTHOTO CaMOYITPABIICHUS, OpPTraHU3AIINHY, & TAKXKE TPAXKIAHE.
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CyOBEKThI, KOTOphIC 00paImarTcs B CyJ ISl 3alUTHl HHTEPECOB
JIPYTHX JIUI, HE UMEIOT W HE MOTYT MMETh MaTepHalbHO-TIPABOBYIO
3aMHTEPECOBAaHHOCTh. YUYacTHE B IPOIECCE OPraHOB TOCYIapCTBEH-
HOW BJIACTH, OPTaHOB MECTHOTO CaMOYTIPAaBJICHUS, OpTaHHU3aIMid OII-
penensiercs coaepxanneM ux ¢ynkuuit. Hanpumep, cr. 281 I'TIK PD
MpeayCMaTpPHUBAET, YTO /€TI0 00 OTpaHHYEHUH TpakIaHWHA B JI€ECIIO-
COOHOCTH BCIIEICTBHE 3TIOYMOTPEOICHNUS CITUPTHHIMU HATUTKAMH WITH
HapKOTUYECKUMH CPEICTBAMHU MOKET OBITh BO30YKICHO HE TOJIBKO I10
3a4BJICHUIO YWIEHOB €r0 CEMbU, HO U OPraHAMH ONEKU U IOINEYUTENb-
CTBAa, ICUXMATPUYECKUMH M ICHUXOHEBPOJOTHMUECKUMHU YUPEKICHHUS-
My (opranusanusmu). OpraHbl ONMEKW M IOTCYHUTEIHCTBA OOSI3aHBI
BBICTYIIaTh B 3aIUTy HECOBEPIIEHHOJIETHUX M HEIEECHOCOOHBIX —
9T0 UX (YHKUMOHANbHAs 005S3aHHOCTb, KAK U B CIy4asx, IPEAyCMOT-
peHHbIx B CemeitHoM Kojiekce PO.

Crates 47 T'TIK P® npenocraBmisier opraHam rocyJapCTBEHHON
BJIACTH, OpraHaM MECTHOT'O CaMOYIPAaBJICHHUsSI BO3MOXXHOCTh BCTYIAaTh
B CyAeOHBII Mpolecc Mo Jeily 10 NPUHATUS PEIICHHUs CYIOM MEPBOM
MHCTaHLIMY 7SI Ja4y 3aKII0YEHUS B LEJIX pPealn3aliy BO3JIOKEHHBIX
Ha HUX OOS3aHHOCTEH M B LEJSIX 3aLIUThl HHTEPECOB, MPaB U CBOOOS
IPYTHUX JHIl Wu nHTepecoB Poccuiickoit denepanuu, cyobekToB PO,
MYHHULUIAIBHBIX 00pa30BaHMM.

WnnnpaTuBa BCTYIUICHHUS B JIEJI0 MOXKET MCXOAUTH KaK OT CaMHUX
OpraHoB, TaK U OT JAPYTHX JIMILI, y4acTBYIOIHKX B jene. Yacte 2 cT. 47
I'TIK P® nmpenycmarpuBaeT BO3MOKHOCTb IPOSIBICHNSI NHULIMATUBEI U
CaMoro Cyza, eclii 3TO Heo0X0AuMO 1o oOcTosTenbecTBaM aena. [pu-
BJICUECHHUE B MPOLIECC FOCYAAPCTBEHHBIX OPraHOB M OPTaHOB MECTHOTO
caMOYIpaBJIeHHUs MO3BOJISIET OoJiee TIOHO YUUTHIBaTh OOIECTBEHHBIIH
WHTEpEC U B TO K€ BpeMsi 00eCcIeYrBaeT IJIaCHOCTh U 0OBEKTHBHOCTh
paccMOTpPEHUs U pa3peleHus Jea.

[IponeccyanbHblil 3aKOH, MOAYEPKUBAs HEOOXOAMMOCTH MPOCH-
OBl NHIIa, YbM TpaBa M 3aKOHHBIE HHTEPECH MOJIeKAT 3allUTe, B TO
ke Bpems B 4. 1 c1. 46 I'TIK P® yka3piBaeT, 4To npu nojave 3ass-
JICHHS B 3alIUTy 3aKOHHBIX MHTEPECOB HEIEEeCIIOCOOHOTO MM HECO-
BEPILIEHHOJETHETO IpaKIaHWHA UX corjacue He obOs3arenbHO. Tak-
JKe He TpeOyeTcsl coriacus 3aKOHHBIX IpelICTaBUTENed Hexeecmo-
coOHOro W HecoBepUIeHHOJIeTHeTO. He HyXHO HHM coriacusi, HU
MpOCKOBI MPH MoJIa4e 3asBICHUS B 3aIIUTY HEOMPEIEICHHOr0 Kpyra
mun. Hanpumep, @enepanbubiii 3akoH ot 10 ssaBaps 2002 r. Ne 7-03
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«O0 oxpaHe OKpyXaromel Cpeapl» MPeayCMOTPesl BO3MOKHOCTb 00-
pamieHus B CyIbl OPraHM3alusaM U TpakJaHaM ¢ TpeOOBaHHWEM O TIpe-
KpallleHU! JeATeNbHOCTH, HAHOCSIIEW Bpex MpPHUpOJE, 3A0POBBIO U
UMYIIECTBY TpaxkaaH. 3akoH P® ot 7 despans 1992 r. Ne 2300-1
«O 3amute mpaB moTpedOuTeneiy, nmocranosnenue Ilnenyma Bepxos-
Horo Cyna P® ot 29 centsaops 1994 r. Ne 7 «O mpakTuke paccMoTpe-
HUS Cy/laMH JIeN O 3allyTe MpaB MOTpeOuTesnei» naeT BO3MOKHOCTh
OpraHaM IO 3aIlWTe MpaB MOTpeOuTeNel MPEeabsIBIATh UCKH B CY/I.
Cormmacao ®enepansHOMy 3akoHY OT 8 mekabps 1995 r. Ne 10-03
«O mpoheccHOHANBHBIX COI03aX, WX MPaBaX M TapaHTUAX JEATETHHO-
CTH» TPOQCOIO3HBIM OPTaHU3AIUSAM TPEIOCTABIEHO MPAaBO OT CBOETO
WMEHH MPEIBSIBISITh NCKU B 3aIIUTY MPaB WICHOB MPodcoro3a.

[Ipu oOpameHnn B 3alIMTy IIpaB, CBOOOA M 3aKOHHBIX MHTEPECOB
JIPYTHX JIMII B 3asBIICHUH JOJDKHA OBITh CCHUIKA Ha 3aKOH U Ha MPOCh-
Oy 3amumaemoro nura. dopma W coiepKaHHE TaKOTO 3asSBICHUS
IoipkHa oTBedaTh TpeboBaHmsM cT. 131 I'TIK P®. IIpu mecobmome-
HUU 3TOTO TIpaBWIa 3asBIIEHHE MOXKET OBITh BO3BPAIIEHO 110 OCHOBA-
HUsAM, mpexycMoTpeHHbIM B cT. 135 I'TIK P®, wmm ocraBneHo 6e3
nerkeHus (ct. 136 I'TIK PO).

Oprasbl TOCYJapCTBEHHON BIIACTH, OPTaHBI MECTHOTO CaMOYIIPaB-
JICHHsI, OpPTaHU3AlNY WIH Tpa)kIaHe, MOAaBIINE 3asSBICHUS B 3alUTY
MpaB WHTEPECOB IPYTHX IJIUI], 00Jaal0T B TpoIlecce MpaBaMu u 005-
3aHHOCTSIMH UCTIIa, KpOME TpaBa 3aKIOYUTh MUPOBOE COTJIAIICHUE U
00513aHHOCTH HECTH CyJIeOHbIe pacxobl. ECliu ke OHM OTKaXyTcs OT
3asiBIIEHUS, TO TIOCJIECTBUA HACTYMAIOT TAaKWeE JKe, KaK MPU OTKa3e OT
HCKa, caeraanHoro npokypopom (ct. 45 I'TIK PO).

[lpu BCTymnmeHMM B y>Ke HAYaThId MPOIECC JIMIA, 3allUIIAOIINe
YyXHe Npasa, Jar0T 3aKkioucHre. @opMa 3aKIF0YeHUST MOXKET OBITh KakK
MHUCBMEHHOM, TaKk W yCTHOW. IIpenmodreHune otnaercs NUCbMEHHOU
¢dopme. 3akroueHHE OLIEHMBACTCSI CyJOM B COBOKYITHOCTH CO BCEMH
JIPYTUMH J0Ka3aTeIbCTBAMH, UIMEIOIIUMUCS B TPAXKIAHCKOM JIETIe.

I'naBa 4. IIpeacraBuTe/ibCTBO B Cy/ie

§ 1. [lonsiTHe NPEACTABUTEIHLCTBA M €0 BU/IbI

['paxxane MOTYT BECTU CBOU Ji€Tia B CyJI€ JINYHO WM Yepe3 MpeIcTa-
Butenel. JInuHoe ydacTuie B rpa)kIaHCKOM JIENIe HE TPEMSTCTBYET TOMY,
4TOOBI OJIHOBPEMEHHO B Jieiie ObLT U TipesicTaBuTelb (cT. 48 ['TIK PD).
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IIpoueccyanbHblil 3aKOH HE ONPEAEIIIeT NOHSITHS NPEACTABUTEIb-
cTBa. B HayuHOH nuTepaType BbICKAa3aHO JBE OCHOBHBIE MO3UIIMU T10
aToMy Bompocy. CoriacHO MepBOM MPeCTaBUTEIBCTBO €CTh NPAGO-
OmHOUeHUe, TI0 KOTOPOMY OJTHO JIUII0 COBEpIIAeT ACUCTBHS B IMPO-
recce B MHTEpecax JPyroro JIUIA, COTIACHO BTOPOW — 3TO desimeb-
HOCMb 00HO20 IUYa — npeocmagumelis 8 noav3y opyzozo. llomaraem,
4TO0 HanOOJEee ITOJHO BBIpaXXacT CYThb HNOHATHUA NPCACTABUTCIIECTBA
OTIpesieTIeHNe €ro MMEHHO KaK Oenecuposanue NOIHOMOYUL OITHAM
JUIIOM JAPYrOMy C IIETbI0 HCIIONB30BAaHUS MPOIECCYATbHBIX IIPaB
B TIOJTB3Y TPEACTABISIEMOTO.

Jis amgHOTO BENEHUS Jiena B CyJ/ie He0OX0aAuMO 00JafaTh Tpax-
JTAHCKOW TIpollecCyalbHONW Ieecroco0HOCTRI0. JInma, ydacTByroniiue
B Jiefie ¥ He 00JIaIafolue IeecIioCOOHOCTRIO, HE MOTYT JIMYHO 3alllH-
IaTh B TPOIIECCE CBOW MpaBa M 3aKOHHBIE MHTEPECHI, HE MOTYT CaMU
OCYIIECTBIISTh CBOM CYOBEKTHBHEIE TIPOIlECCYaNbHbIE TIpaBa U MCIION-
HATH 00s13aHHOCTH. Jlera HemeecrmocoOHBIX JIMI BeIyT WX 3aKOHHBIC
MIPEICTABUTEIIH.

Opunnyeckue nuia o0IamaOT TPAXKIAHCKOW IMPOIECCYaTbHOM
JIEeCcTIOCOOHOCThIO, HO CaMH OHHU HETIOCPEACTBEHHO BECTH JIETIO B CyJie
He MoryT. MX mpaBa u WHTEpecH B CyJe 3allUIIAlOT UX OpPTaHbl, JAe-
CTBYIOIIIME B MpejaesaX MOJTHOMOYHWH, MPENOCTaBIECHHBIX UM deme-
PANBHBIMH 3aKOHAMH, WHBIMH TPABOBBIMU aKTaMH W YUPEIUTEIhb-
HbIMH JOoKyMeHTamu (4. 2 cT. 48 ['TIK PD).

[TomHOMOYMST OpraHoB, BEAYNIUX Jejia OpTraHWU3alui, MOJTBEp-
KIAIOTCS JTOKYMEHTaMH O CIy>K€OHOM IOJIOKCHUH UX TNPEACTaBUTE-
Jeld, a Npd HEOOXOAMMOCTH — YUPEIUTEIbHBIMU JOKYMEHTaMH.
A ecny IOpUANYECKOE JIUIIO HAXOAUTCS B MpOLecce JIUKBUIALNH, TO B
CyJle BBICTYIAeT YIIOJHOMOYCHHBIH MPEICTaBUTEb JTUKBUIAIIMOHHON
komuccuu (cT. 48 T'TIK PD).

YacTo rpakaaHe Ipu BeACHUH CyIEOHBIX A€M KENAIOT MMOIyYUTh
KBATM(UITUPOBAHHYIO FOPUAMYSCKYIO TIOMOINb U HANPABJISAIOT B TPO-
necc Apyrux Jivil B Ka4€CTBC CBOUX HpCﬂCTaBHTCHCﬁ, ACTICTUPYS UM
COOTBCTCTBYIOIIMEC IMMOJTHOMOYUA. Yyactue B JACJIC JIMIL, HMMCIOIUX
IOPUIMYECKYIO TOJITOTOBKY, JOJDKHO 00Jierdats padoTy cyjaa U CHo-
cOOCTBOBATH YCIEITHOMY OCYIIECTBICHHUIO MPABOCY M.

CynebHble MPeACTaBUTENH BEAYT MPOLECC, COBEPIIAIOT MPOIECCY-
aNbHbIe JIEHCTBUS OT UMEHHM U B MHTEpecax NMpeACTaBIsIeMbIX (Tpax-
JIaH WA IOPUTUICCKUX JIUIT).
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B3aumooTHOIIEHHS MEXTy CTOPOHOM, TPETBUMH JIUIIAMU U UX TIPEea-
CTaBUTEISIMU PETYIUPYIOTCS | 'pakmanckum koaekcom PO (ct. 182)
U IPYTUMH MaTepHaIbHO-TIPABOBBIME akTamu (Hampumep, CeMeiHbIM
kogekcoM PO, TpynoBeiM kogekcom PD).

CynebHoe TMpeCTaBUTENIBCTBO SBJISICTCS CAMOCTOSITEIIBHBIM HH-
CTUTYTOM IIPOLIECCYAIBHOIO ITpaBa. EMy CBONCTBEHHBI ITpolLiecCyalb-
Ho-1mipaBoBble (T71. 5 I'TIK P®) u marepuansno-mpasossie (ct. 182 I'K
P®, ct. 370 TK P, cr. 121 CK P®) npuzHaky.

CoOBOKYITHOCTh BCEX MPHU3HAKOB, MPHUCYIIUX CYyIAeOHOMY Ipen-
CTaBUTENBCTBY, ONPENEIIET COACPKAHUE 3TOr0 UHCTUTYTA, PEryJIn-
PYIOLLETO MNPOLECCYabHbIE OTHOLICHUS KaK MEXAYy IpeacTaBUTeE-
JIeM H TIPENICTaBIsIEMbIM (Yepe3 CyH), TaK U MEXIy MpeJICTaBUTEIeM
U CyJOM.

CyneOHoe MpeCTaBUTEIHCTBO UMEET OTIIMYHS OT OOIIerpaXIaH-
CKOI'0 MPEACTaBUTEIIBCTBA 10 LIETISIM.

Lenvio epasicoanckozo npedcmasumenbcmea SBISIETCS TpHOOpe-
TEHUE W OCYIIECTBIICHHE MPEICTABUTEIEM TPaXKTaHCKUX MpaB U 00s-
3aHHOCTEH AJIs MIPEACTaBISIEMOTO.

Lenv cyoebroeo npedcmasumenbcmea — 3alluTa TIPEACTABUTE-
JIeM B CyJ€ MHTEPECOB CTOPOH U TPETbUX JIUL, IOMOLIb CTOPOHAM U
TPEThUM JIMIAM B OCYIIECTBJIEHUU UMHU CBOUX IpaB B CyJ€ U, HAKO-
HEL, TOMOUIb CYZly, pACCMaTPUBAIOLIEMY IPAKJAHCKOE JETIO.

®opmynuposka ctT. 48 ['TIK PD ykaspiBaet nuiib Ha TO, 4YTO BECTH
CBOM JIeNIa B CyJI€ Uepe3 NPeCTaBUTENsI MOTYT FpaKJaHe U OpraHu3a-
. CrnenoBarenbHO, IO MPOIECCYaTbHOMY 3aKOHY HET (hOpMalIbHBIX
OTpaHMYEHHH TpaBa UMETh NpeacTaBuTened. OqHaKo UCXOAd U3 aHa-
nu3a HopM ['TIK P® moxHO caenaTs BEIBOA O TOM, UTO TaKUM MIPaBOM
o0ianmaroT Bee Jmna, nepeurcieHnasbie B cT. 34 ['TIK P®, 3a uckiroue-
HUEM Hpokypopa. [Ipokypop mo JOKHOCTH O0s3aH y4acTBOBATH
JIMYHO, a HE Yepe3 MPeCTaBUTEI.

[IpencraBureneM B cyne MOXKeET OBITH JII00O€E JleecriocoOHOE JIHLIO,
uMerolee HaIaeKaluM 00pa3oM OQOpPMIICHHBIE MOJTHOMOYHS Ha
Benenue aena (ct. 49 ['TIK PO).

He MoryT ObITh TIpeACTaBUTENISIMU CYbH, CIEJOBATEIH, IPOKYPO-
pBI, KpOME CllydyaeB, KOIJla OHM IPEACTaBISAIOT COOTBETCTBYIOIINE
OpraHbl WJIH BBICTYNAIOT B KayeCTBE 3aKOHHBIX IpeACTaBUTENEH.
VYKka3aHHBIE JINLA SBJISAIOTCA HOCUTEISIMH BJIACTH, IO3TOMY HX yua-
CTHE B CyJ€ B KaueCTBE NPEICTABHTEICH MOXXET OBITh PACICHEHO
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KaK IMOJJIePKKa BIIACThIO MHTEPECOB mpejcraBisieMoro’. Tarke ciie-
JIyeT OTMETUTh, YTO HE MOTYT OBITh MPEICTABUTEISIMHI HEIEECTIOCO0-
HBIE, HE JOCTUTIINE COBEPIICHHOJICTHS.

B tex cmydasx, Korga MeCTO >KUTENbCTBA OTBETYMKA HEM3BECTHO
WYy HEro OTCYTCTBYET NpEICTaBUTENb, CyJ BIpaBe caM HA3HAYHTh
npeacraBuTelns u3 uncia aaBokatoB (ct. 50 I'TIK P®). Vkazanne Ha
aasokara B I'TIK P® mpeanonaraeT BRICOKYIO PaBOBYIO KBaMH(HKa-
[IUIO TIPEJCTABUTENS MPH 3aIMUTE HHTEPECOB OTCYTCTBYIOIIEH CTOPO-
HBI, @ TaKK€ TO, YTO AJBOKAT BCETJa BBICTYIIAET CaMOCTOSTEIHHBIM
MPEICTaBUTEIIEM.

Oenepanpabid 3ak0H oT 31 Mas 2002 1. Ne 63-03 «O06 agBoKaTt-
CKOW JesiTeIbHOCTH U aiBoKaType B Poccuiickoiit denepanuny npemy-
CMaTpPUBAaET yCIIOBHS, MPU HAIWYHH KOTOPBIX MOXXHO MOJIYYUTH CTa-
TycC afiBoKata (CT. 2), a Tak)Ke JaeT MepeueHb CIyvaeB, Koraa aaBoKat
He BIpaBe NIPUHUMATh [TOpyYCHUE Ha BEJCHHE ieTa B cye (CT. 6).

CyneOHoe TIPpeICTaBUTEIhCTBO MOXHO KBAJU(UIMPOBATH O pa3-
JUYHBIM OCHOBAHUSM.

Hambonee pacmpocTpaneHHass W MMEOIas MPaKTUYECKOe 3Hade-
HUE — KIJIACCH(UKAIHS MPEJICTABUTEIHCTBA B 3aBHCHUMOCTH OT OCHO-
BaHWH €ro BOSHUKHOBEHHUS. TaKMMU OCHOBaHHUSMU SBISIOTCS FOPUIH-
geckre (akKThl, C KOTOPHIMU 3aKOH CBSI3BIBAET BOSHHMKHOBEHHE OTHO-
IICHUH TI0 TIPEJICTABUTEIBCTRY.

Cpenu HUX OTMETHM CIIeTYIOIIHe.

Ilpeocmasumenvcmeo Ha OCHOBAHUU POOCBA UNU YCHIHOBLECHUSL.
OHO OCYIIECTBIISETCS POAUTENSAMUA W yCHBIHOBUTEISIMH B COOTBETCT-
Buu ¢ CemeitapM kogekcoM P® (cr. 64) u I'TIK P® (ct. 52) 6e3 cne-
IUATBHBIX TTOJTHOMOYHA.

HecoBepuienHoneTHH, TPU3HAHHBIM B COOTBETCTBHH C 3aKOHOM
MOJTHOCTBIO JI€ECIIOCOOHBIM /10 TOCTMXKEHHS COBEpILEHHOJIETHS (Ha-
MpUMep, NPU BCTYIUICHUU B Opak), CaMOCTOSITENILHO OCYIIECTBIISCT
CBOM TIpaBa U 0053aHHOCTH, B TOM 4HCJIe TPaBo Ha 3amuTy (cT. 56 CK
P®), a cnexmoBaTenbHO, MOXKET CaMOCTOATEILHO OOpaIiaThes B CYA.
Korna HecoBepuieHHONETHHE DPOXWTENM HE COCTOAT B Opake, OHHU
BIIpaBe OBITh MPEACTABUTEIIAMU PEOCHKA MO JOCTHKCHUU UMM BO3-
pacta 16 nert (ct. 62 CK PO).

' 3akoH o cTaTyce cyzen (cT. 3) 1 3akoH o NpokypaType (CT. 4) pa3pe-
LwaT cyabsM U MPOKypopaM COBMeLLaTb OCHOBHYHO paboTy ¢ Hay4HOW, npeno-
AaBaTenbCKOW, NUTEpPaTypHON 1 MHOW TBOPYECKOW AEeATENbHOCTLIO.
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HecorepuieHHONETHHN TIpU AOCTHKEHUH Bo3pacTta 14 jer umeer
nmpaBo TpeOOBaTh YCTAHOBIEHHS OTILOBCTBA B CyAeOHOM TOpSIKE.
Korma mexnmy mHTEpecamu poauTeneil 1 peOeHKOM eCTh MPOTHBOpE-
9us, OH MOXKET TI0 JIOCTI)KCHHH Bo3pacTa 14 jmeT oOpaTUThCS B CYII 3a
3amuToi cBoux mpas (4. 2 cr. 56 CK P®D). Pebenok BnpaBe BbIpaxaTh
CBOE MHEHHE W OBITh 3aCIylIaHHBIM B XOZle Cy/le0HOTO pa3Ouparenb-
cTBa. Y4eT MHEHHA peOeHKa, JOCTUrmiero Bozpacra 10 jer, sBisercs
00s13aTeNIbHBIM, 32 MCKIIOYEHHEM CIy4aeB, KOTAa 3TO MPOTHBOPEUUT
€ro MHTepecaM.

IIpedcmasumenscmeo no HasHaueHulo OCYIIECTBIIIETCS B HHTEPE-
cax M OT UMEHM HEIeeclOCOOHBIX, HE SBIIIOIINXCS 1€ThbMU MPEACTa-
Butesiel. [IpencraBuTenscTBa B 3TOM Cllydyae BOSHMKAeT Ha OCHOBA-
HUM aAMHUHUCTPAaTUBHOIO aKTa OpPraHa ONEKHW U IOIECYUTENbCTBA
0 Ha3HAYCHHH JIUIIA OTIEKYHOM WiH moneuntesieM (cT. 145 CK PD).

Omnexka ycTaHaBIMBaeTCs HAJ AETbMH, HE JOCTHTIIMMHU BO3pacTa
14 ner, a momeyuTeNbCTBO — HaJa J€TbMH B Bo3pacTe oT 14 1o
18 ner. Kpome Toro, omeka ycTaHaBIMBAaeTCs HaJ Tpa’kIaHaMHU,
NPU3HAHHBIMH CYZOM HEAEECIIOCOOHBIMH BCJICICTBHE MCUXHYECKOTO
pacctpotictBa (ct. 32 'K P®). IloneunTensCTBO yCTaHABIMBAETCS
HaJ TpakIaHaMH, OTPAaHMYCHHBIMU CYJOM B JEECIIOCOOHOCTH BCIIEA-
CTBHE 3JI0YNOTPEOICHHUS CIUPTHBIMU HAaIIUTKAMH WJIM HApKOTHYECKU-
Mmu cpeactBamu (ct. 33 'K POD).

Ilpeocmasumenvcmeo do206oproe (10OPOBOIBHOE) SBISIETCS HAU-
Oomee pacmpoCTpaHEHHBIM BHIOM CYAEOHOTO INPEICTABUTEILCTBA.
OHO BO3HMKAeT Ha OCHOBAHWH COTJAIICHUs (IOrOBOpa MOpPYYEHHS),
KOTOpOE 3aKJIF0YAETCsI CTOPOHOM, TPETEUM JIUIIOM C IPEICTaBUTENIEM.
Wmu MoryT OBITH aJBOKAThl, IOPUCKOHCYJILTHI U JIpyrue pabOTHUKH
IOPUANYECKOTO JIUIIA, €CIM OHU MOJIYYHJIN OJHOMOYHS, a CyJl JOITyC-
THJ UX K PEACTaBUTENBCTBY IO JEIy.

MOoHO TOBOPHUTH emle 00 OJHOM BHJE HPEICTaBHTEIbCTBA —
y4acTHH OOIECTBEHHOCTU B CyaeOHOM pazbupatenbctBe. OHO OCy-
LIECTBIISIETCS B CyJle OOIIECTBEHHBIMU OPraHU3aALUsIMH IS 3aIIUThI
CBOMX WJICHOB Yepe3 CBOMX YHOJIHOMOUYeHHBIX. OOIIecTBEHHBIE Op-
raHu3alyyd MOTYT 3allUINATh HapyUIeHHbIE MHTEPECHl APYTHUX JIHUIL,
a He TOJIBKO CBOWX YJIEHOB, AESATENbHOCTh TAKUX OpraHU3alMi Ha-
MpaBlieHa UMEHHO Ha 3allUTy MOJO0OHBIX HHTepecoB. [Ipodcoro3nbie
OpraHM3alMy B COOTBETCTBUHU C YCTaBOM O0sI3aHBI 3alUINATh U OKa-
3bIBaTh MPABOBYIO MOMOIIL CBOMM uieHaM. MOKHO Tak)ke Ha3BaTh
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opraHuzanuu (Cor3bl) TBOpUECKUX Mpodeccuit (XyJ0KHUKOB, Kyp-
HAJIMCTOB M T.1.)".

§ 2. [lotHOMOYMS IpeACTABUTESI M TIOPAIOK
uX o(popMIIeHHUSA

[MomHOMOUHS TpeNCTaBUTENS JAIOT €My MPaBO COBEPIIUTH B OC-
HOBHOM BCE MpOIIecCyanbHble aeicTBUSA. Hampumep, mpencTaBisiTh
JI0Ka3aTeIbCTBA, yIaCTBOBATH B UX UCCIIEAOBAHUM, 3aSBISATh OTBOJIBI,
y4acTBOBAaTh B CYJCOHBIX NPEHUSX, 3asABJIATh XOAAaTalCTBA U COBEp-
IaTh JOOBIC IPYTHe ACUCTBUS, IPEyCMOTPEHHBIE 3aKoHOM. OHaKO
JUISL COBEPIICHHSI HEKOTOPBIX MPOIECCYyaIbHBIX ACHCTBUH TpeOyroTCs
CHCIMAbHbBIE TIOJTHOMOYHS OT MPEACTABISIEMOTO.

Cornacho ct1. 54 I'TIK P® x cneyuanvuvim noanomouusm omro-
camcs:

1) moamMcanue UCKOBOTO 3asiBIICHUS M MTPEIBSBICHUE €T0 B CYI;

2) mepenada criopa Ha pacCCMOTPEHHE TPETEHCKOTo Cy/Ia;

3) npepaBIeHNE BCTPEYHOTO HUCKA;

4) MOJIHBIN WM YaCTUYHBIN OTKA3 OT UCKOBBIX TPEOOBAHMUIA,

5) npu3HaHUE UCKa, U3BMEHEHNE OCHOBAHUS WIIH MTPEeMETa HCKa;

6) 3aKITIOYCHIIC MEPOBOTO COTJIANICHUS;

7) mepenada OTHOMOYHH IpyroMy JHUIly (TiepeoBepue);

8) oO’kanoBaHUE MOCTAHOBIICHUS CY/a;

9) npenbsABICHHE HCIOJHUTEIHLHOTO JOKYMEHTa K B3BICKAHUIO,
MOJIyYEHUE MPUHYIUTEIHLHOTO UMYIIIECTBA UIIH JICHET.

[NoaHOMOUMS CyneOHBIX TpeNCTaBUTENEeH NOIKHBI OBITH HaJlIeKa-
muM o0pazoM ohopmiieHbl. JJOBEepEHHOCTH, BhIJaBAEMbIC TPayKIaHAMHI,
YIOCTOBEPSIIOT HOTapUalIbHbIE KOHTOPHI, OPTaHM3ally, TAe paboTaroT
WM y4arcsl JOBEPHUTENH, >KIIHITHO-IKCIUTyaTallMOHHAS OpTaHHU3allHs
M0 MECTY >KUTENIBCTBA JIOBEPUTEINS, aJMUHUCTPALIUS YIPEKICHUS COLH-
AITBHOM 3aIl[UTHl HACEJTICHUsSI, CTAIIMOHAPHOTO JIUeOHOTO YUPEKICHHS,
rJie TPXKIAHUH HAXOTUTCSA Ha M3JICUCHUHU, KOMaHIUP (HAYalbHUK) BO-
uHCKON vactu. Ecnmu moBeputens JHMIIEH CBOOOMBI, TO €r0 JOBEpEH-
HOCTb YI0CTOBEPSIETCS] HAYaIbHUKOM COOTBETCTBYIOIIETO MECTa JIUIIIE-
HUSL cBOOOIBL. JJOBEpEHHOCTh OT MMEHH OPraHU3alUM IOJIHUCHIBACTCS

' depepanbHbIi 3akoH oT 12 siHBaps 1996 r. Ne 10-03 «O npodeccuoHans-
HbIX COK3aX, UX MpaBax W rapaHTusax gestenbHocTu» (cT. 23); PenepanbHbIn
3akoH oT 19 mast 1995 r. Ne 82-93 «O6 obLiecTBEHHbIX 06beANHEHUSX» (CT. 27).
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PYKOBOJMTEIEM M CKPEIUIIETCS MeyaTbio 3TOM opranusanmu. 1lomaHo-
MOYHS a/IBOKaTa YIOCTOBEPSIOTCS OPAEPOM, BBIAAHHBIM COOTBETCT-
BYIOIIMM aJBOKATCKAM 00pa30BaHUEM (IOPUINIECKON KOHCYIBTAIHEH).

[IpencraBureny Ha OCHOBAaHUH POJACTBA (POAUTENH, yCHIHOBUTEIIH)
¥ TI0 Ha3HAYEHHIO (ONEKYHBI M MOIEYHUTENH) MPEIBIBISIOT CYAy I0-
KYMEHTBHI, YAOCTOBEPSIOIINE UX CTATyC M ITOJTHOMOYHSL.

Korna mpencraButenem BbICTyHaeT OMH U3 COYYaCTHUKOB (COHC-
TEll, COOTBETYMK) WJIM JIHUIO, AOMYIIEHHOE CYIOM, MX HNOJIHOMOYHS
MOTYT OBITh BBIP@)XEHBI B YCTHOM 3asIBICHUU JIOBEPUTEIIS, 3aHECCH-
HOM B IIPOTOKOJI cyneoHoro 3aceanws (ct. 53 I'TIK PD).

I'naBa S. IlogBe1OMCTBEHHOCTH U OACYAHOCTDH
rPa)KAaHCKHUX JAeJI

§ 1. IlonsaiTHE M BUABI NOABEIOMCTBEHHOCTH
IrPaKIAHCKUX JeJ1

[ToaBenOMCTBEHHOCTh CYZly TPaXKIaHCKHUX IEN MO3BOJSET OTrpa-
HUYUTH KPYT MPABOBBIX CIOPOB, pa3pelIaeMbIX CyJIOM, OT Kpyra Jen,
pa3peliaeMbIX UHBIMH, HECYAeOHBIMU OpTaHaMU.

['TIK P® ne maetr neraapbHOrO ONPEICICHUS MOHATUS MTOABEIOMCT-
BEHHOCTH. B ropunnyeckoit Juteparype TakKe OTCYTCTBYET OINpeie-
JICHHEe, KOTOpPOe OBl MPU3HABAIOCH OOJILITMHCTBOM aBTOPOB U HE BHI-
3BIBAJIO IUCKYCCHH.

Hanpumep, moaBeJOMCTBEHHOCTh ONpeIeNseTcsl Kak MpeAMeTHas
KOMITETCHIIUS CY/IOB, apOUTPaXKHBIX CYJOB, TPETEHCKHUX CYy/IOB, HOTa-
puaTa, OpraHoB IO PACCMOTPEHUIO U Pa3pPEIICHUIO TPYIOBBIX CIIOPOB,
JIPYTHX OPTaHOB TrOCYAApCTBA M OpPraHMU3AlMN, UMEIOIIUX IPaBO pac-
CMaTpUBATh M Pa3peliath OTACIBHBIC MPABOBBIC BOMPOCH' . Mnu kak
BO3MOXKHOCTB TPaXJIaH U IOPUAMYECKUX JIUIl OOpaIlaThCs sl 3allUThI
CBOMX IpaB B TOT WJIM MHOU OpraH IOPUCIUKIUOHHOM CHCTEMBI ToCy-
napctBa’®. CyIecTBYIOT U IPYTHe OINPE/ICCH s T0IBEIOMCTBCHHOCTH®.

Koucturymust PO rapanTupyer xaxaomy cyAeOHYIO 3alllUTy €ro
npaB u cBoOO (CT. 46). CIIOBO «KaXXIOMY» CIIEyeT IOHUMATh TAKUM

' Cwm.: paxxgaHckmi npouecc: YuebHuk / Mop pen. M.K. TpeywHukosa. M.,
2006. C. 94 (aBTOp rnasbl — M.K. TpeyLUHUKOB).
2em.: YyouHosckux K.A. NMoaBegoMCTBEHHOCTb B CUCTEME MPaXaaHCKOro 1 ap-
GuTpaxHoro npoueccyansHoro npasa. Cl16., 2004. C. 9.
Cwm., Hanpumep: XKunuH A. Llenu rpaxxgaHckoro cyaonpovsBoACcTBa U UX
peanusauus B cyge nepson nHctaHumun. M., 2000, n ap.
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00pa3oM: eciM KTO-TO SIBIISIETCS CyOBEKTOM KaKHX-THOO MPaBOOTHO-
IIEHNH, TO OH BIpPaBe MOJYYUTH OT TOCYJIapCTBa CyNEOHYIO 3aIuTy.
OpnnaoBpemenHo B 4. 2 cr. 46 Konctutynuun P® yrounsercs, 4To 3a-
[MIIATh TpaBa U CBOOOJBI MOXKHO M IyTeM O0>KaJOBaHWS JeHCTBUI
(6e3meiicTBHs) OPraHOB TOCYIAPCTBEHHON BJACTH, OPTaHOB MECTHOTO
caMOyTIpaBJIeHus], OOIIECTBEHHBIX OOBENMHEHNI W JOKHOCTHBIX JIHII,
T.e. 3alIMIIATh CBOM IpaBa W CBOOOABI B cpepe ympasneHus (myOmmd-
HBIX OTHOIIICHUH).

Takum 0Opazom, ycIoBHsI, IPHU HATHYUU KOTOPHIX TOMYCTHMA CY-
neOHas 3aluTa, COCTOAT M3 TPEX BHUIOB.

OmuH BUA KacaeTcs Kpyea Jjuy, KOTOpbIE BIpaBe oOpaliaThCcs
B CyIl, IpyIrOl — KpyTa 00WecmeeHHbIX OMHOWEeHUl, N3 KOTOPBIX
BBITEKAIOT JIeNa, pa3pernraeMblie cyaoM. Kpome Toro, MOXHO BBIIEIHTD
TpeTHil BUJ yCIIOBHIA TIpaBa Ha CyIeOHYIO 3allUTy, YKa3bIBAIOIINN Ha
xapaxkmep Oeticmeuii (6e3eHCTBHS), KOTOPHIMI HapYIIAIOTCs TpaBa
U CBOOOJIEI.

I'TIK P®, ycranaBimBasi IpaBuiia OIpeeseHus: CyJeOHO moiBe-
JIOMCTBEHHOCTH, y4en TpeboBanus Koncrutynuu PO u ucnons3osain
BCE TpY Ha3BAaHHBIX YCIIOBUSI.

B nayuHoli nuTepatype mpu omnpeeNieHHH CyIeOHOH MmoIBenoM-
CTBEHHOCTH HCIIOJIB30BAII HECKOAbKO Kpumepueg: KpyT Jell, OTHe-
CEHHBIX 3aKOHOM K BEJICHUIO Cy[a, T.€. YUHTHIBACTCS XapakTep Jela;
KOMIIETCHIIUS Cyla — T.€. MOJIHOMOYHS CyJa Ha pa3pelieHue Tpax-
JAHCKUX eI, OTHECEHHBIX K BEJCHUIO Cy[a; cyAeOHas IOPUCAUKLIUS B
OTHOILIEHUH JI€JI, OTHECEHHBIX K BEJICHHIO Cya.

WHctutyT cyneOHON MOABEIOMCTBEHHOCTH, HA HAIl B3MJISA, Tpel-
CTaBysieT cOOOH COBOKYIHOCTh NPOLECCYaJbHBIX HOPM, YCTaHABIIH-
BAaIOUIMX IpaBUIa M YCIOBUS, C TOMOIIBIO KOTOPBIX ONPEIEISETCS BO3-
MOYXHOCTb CYZ€OHOTO PACCMOTPEHUSI U Pa3pelIeHHs TPKIaHCKHUX A

B coyuanvnom nnane MHCTUTYT CyneOHOW TOABEJOMCTBEHHOCTH
O3HauyaeT JOCTYIHOCTh MPaBOCYIUsS IS TPAKAAH U IOPUINYECKUX
JHL, 8 IpUoUieckomM — Tpeaelsl cy1eOHOM BIACTH MPU OCYILECTB-
JICHUHU 3alUTHI IPaB ¥ CBOOO/I.

Kakue npaBa, cB0OOBI M 3aKOHHBIE WHTEPECHI MOYKHO 3alUIIATH
B cyxe, ykasbeiBaet ct. 22 ['TIK P®. Hekotopbie uHBIE KOTUPUITHPO-
BaHHBIE aKTHI COJIEP’KAT HOPMBI O TOABEIOMCTBEHHOCTH CyAy Iell,
BBITEKAIOIINX W3 TpakJaHCKuX mpaBooTHomeHuil (c1. 11 'K P®), u3
CEeMEMHBIX TPaBOOTHOIIEHUH (Hanpumep, cT. 23, 30 CK PO) u ap.
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Cratps 11 'K P®, kpome cyna obmieil IOpUCANKINY, TTpeaycMar-
pYBaeT BO3MOXKHOCTh Pa3peIIeHUs TPAKIAHCKIX JeT apOUTPaKHBIMHU
U TPETEHCKUMU CyJaMHu.

3ammuTa TpaXXTAHCKUX IPaB B aJAMHHUCTPATHBHOM IIOPSIKE OCY-
MIECTBISIETCS JIUITh B CIyYasiX, MPETyCMOTPEHHBIX 3aKOHOM. Perre-
HUE, PUHATOC B QJIMHHUCTPATUBHOM IIOPSIIKE, MOYKET OBITH 00Kajio-
BaHO B CYI.

WunnBumyansHbIe TPYIOBBIE CIIOPHI MOTYT PacCMaTPHUBATHCSA B KO-
muccusax 1o TpyAoBeM criopaM (KTC) mo mecty pabotsr (ct. 385 TK
P®). KonnekTuBHBIE TPYAOBBIE CIIOPHI PAa3pEIIaloTCsS MPUMHPHUTEITh-
HBIMA KOMHCCHSIMH, TIOCPEJHUKAMH W TPYAOBBIMHA apOUTpakaMu
(rn. 61 TK PD).

B 3ammre cyObeKTUBHBIX MpaB Ipa)IaH U OPraHU3aIUil yIacTBY-
er u Koncrurynuonnsii Cyn P®, xorna npuzHaeT HOpPMaTUBHBIC
aKThl HE cOOTBEeTCTBYIOMUMHU KoHcTutyuuu P® uiau ucnpasiser cy-
JeOHYI0 IPAaKTHUKY 3alIUTHI CyOBEKTUBHBIX MPaB JINYHOCTH.

Cyn, cyneOHas 3amuTa HamOollee MPHUCIIOCOONIEHBI ISl OXPaHbI
WHINBHyaJIbHOTO, YacTHOTO mHTepeca. [loaTomy ompenenenne mou-
BEJIOMCTBEHHOCTH SIBIIIETCS. OYEHb BaXXHBIM 3JIEMEHTOM, TapaHTH-
PYIOIINM OCYIIECTBICHUE TPAKAAHCKUX M WHBIX TPaB.

[lonsiTHe MONBETOMCTBEHHOCTH OTIMYAETCH OT TMOHSATHS KOMIIE-
TEHITUH.

Komnemenyusa o3Hauaer o0beM IMPaBOMOYWH CyZa WIH MHOTO Op-
ra”a, MPUMEHSIONIETO MPaBo. A MOJIBEAOMCTBEHHOCTh €CTh NPU3HAK,
CBOMCTBO Jlena, Ojaromapst KOTOPOMY ONpeeNseTcs] MOPSIOK ero
paccMOTpeHusl W pa3penieHnss KakuMm-aubo BemomcTBoM. Hampuwmep,
JIea, BHITEKAIONINE U3 CEMEWHBIX OTHOUICHHI, MOTYT pa3pemaThCs U
CyJaMH, U OpraHaMH OINEKH U IOMEYUTENbCTBA, T.€. B aIMUHHUCTpa-
TUBHOM MOPSJIKE.

[MonBeOMCTBEHHOCTH HEOOXOIUMO OTIIMYAThH U OT MOACYIHOCTH.

Ilo0cyoHocms — 3TO OTHOCUMOCTH CIIOPOB O MPaBe U APYTUX JIET
K BEJICHUIO OMNpeeNeHHbIX cy10B. C ee MOMOIIbIO OABEIOMCTBEH-
HBIE CyJaM Jiefla PacHpenesaioTCsS MEXIy pa3IuYHbBIMU CyJaMu,
a MOJIBEIOMCTBEHHOCTh CIY>KUT CPEJCTBOM PAaCHpPECICHUS eI MEXK-
Iy IOPUCIUKITMOHHBIMU OpraHaMHu.

OmwmbKK B ONPEJCIICHUM TOJBSJIOMCTBEHHOCTH HEXKEJIATCIbHBI.
Ecnu cynps mpuHSIT K PacCMOTPEHHIO €0, HE TOJBEIOMCTBEHHOE
CyIly, TO OH BBIIIEN 33 MpeAeIbl CBOUX MoJHOMOuui. Perenue Oynet
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OTMEHEHO U 3TO BBI30BET BOJIOKHUTY. Eciu ske Cy/ibsi OTKa3all B IPHUHS-
THU 3asBJICHUS 10 JIETy, KOTOPOE CYJy MOJBEIOMCTBEHHO, TO 3TO
OyIeT o3Ha4yaTh OTKa3 B MPABOCYIMH, YEro HENb3s JIOMyCKaTh. B Ta-
KOM ciydae cyneOHas BIacTh He OyAeT o0ecreunBaTh MPaBOOXPaHHU-
TENbHYIO (QYHKIHIO, a TPaKIaHe He CMOTYT BOCIIOJIB30BATHCS PABO-
CyJIMEM ISl 3alUThl CBOMX MPaB, CBOOO M 3aKOHHBIX HHTEPECOB.

[TonBeOMCTBEHHOCTh TPAKIAHCKHX /€] TEM WM WHBIM OpraHam
ompezenseTcs 3aKOHAMH WM TIO/I3aKOHHBIMH akTamu. JlaTh ke B
HOpMax IIpaBa WCYEPIBIBAIONINE YKa3aHUA O IOJBEIOMCTBEHHOCTH
KaXKIO0T0 B OTAEIHFHOCTH MPAaBOBOTO CIOpa MPOCTO HEBO3MOXKHO. 3a-
KOHOJaTeNb n30pan Ooree palroHANBHEIN MyTh. B mponeccyansHOM
3aKOHE 3aKpEIUISIOTCS JIUIIb OOIINe MpaBwiIa Uil ONpeAeleHus TOo-
BEJIOMCTBEHHOCTH CIIOPOB, a TAKXKE OT/IEIbHBIE UCKIIOYCHUS U3 HUX.

Cratps 22 I'TIK PO uznoxwuna npaBuiia MOJBEIOMCTBEHHOCTH B
COOTBETCTBHU C BHJIaMHU MPOU3BOJACTB. Tak, CyJbl pacCMaTpUBAIOT U
pa3pelaT MCKOBBIC Jejia MO CIopaM, BHITCKAMOIIUM U3 TpakIaH-
CKUX, CEMEHHBIX, TPYAOBBIX, )KUJIHUIIHBIX, 36MEIbHBIX, IKOJIOTHIECKIX
U WHBIX MPABOOTHOIICHUN. DTO CIOPHI, CBSI3aHHBIE C HApYUICHUEM
CyOBEKTHUBHBIX IPaB KeM-THOO0 W3 YYACTHUKOB WIM C MPUYUHCHHUEM
Bpesa UMYIIECTBY JUO0 MHBIM OnaraMm (JINYHBIM), a TaKXKe C Heolpe-
JICJICHHOCTBIO B TpaBaX M O0SM3aHHOCTAX CYOBEKTOB MPABOOTHOIIIC-
HUW. ['JTaBHBIM MOMEHTOM 3]1€Ch ABJISIETCS B3aMMHOE MPaBOBOE IOJIO-
JKEHHE CHOPSIIUX CTOPOH. ECiiM CTOpOHBI criopa HAXOAATCS B PaBHO-
MIPABHOM II0JIOXKECHUH, TO TAKOH CIIOp OYJIET paCCMOTPEH B CY/IE.

CyOBeKTaMt CIIOPHBIX OTHOIIEHUH MOTYT OBITh TpaXKIaHe, opra-
HU3aI[UH, OPTaHbl TOCYAapCTBEHHOMN BIIACTH, OPTaHBl MECTHOTO CaMoO-
yIpaBIeHHs, a TaK)Ke HHOCTPAHIIBI U JTUIa 0e3 TpakJaHCTBA.

Hcknrouennem u3 cyeOHOM TOBEIOMCTBEHHOCTH (CyAaM o0mIeit
IOPUCIIUKIINKN) SIBIITFOTCS SKOHOMUYECKHE CIOPBI, UX PacCMAaTPUBAIOT
apOUTpaKHBIE CYIBIL.

K cynmam oO1ieit FopuCIUKIIMYA OTHECEHBI TAKXKe JIela, pacCMaTpH-
BacMbIe B MOPSAJKE MPUKA3HOTO IPOU3BOJICTBA, MEPEUUCICHHBIC B
ct. 122 I'TIK PO,

Cynbl paccMaTPHUBAIOT JI€Ja, BO3HUKAIOIIME U3 MyOJUIHBIX Ipa-
BOOTHOIIEHNH, yKka3aHHBIX B cT. 245 I'TIK P®. DT0 nena o6 ocma-
PUBaHMKM HOPMATHUBHBIX IPABOBBIX aKTOB IOJHOCTHIO MJIM B YacCTH,
€CIIH WX PacCMOTPEHHE HE OTHECEeHO (eaepaTbHBIM 3aKOHOM
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K KOMIETEHLIM! WHBIX CYAOB. 3asSBUTENSIMH MOTYT BBICTYHaTh I'PaXk-
JlaHe, OpraHru3alyy 1 MPOKYypop.

K nemam u3 myOmMYHBIX PABOOTHOIIEHU OTHECEHBI TaKXKe Jela
00 ocrapuBaHWU peIICHUH U AercTBUil (0e3AeiiCTBIS) OpraHOB TOCY-
JAPCTBEHHOW BIIACTH, OPTaHOB MECTHOTO CaMOYTPAaBJICHHUS, JOIKHO-
CTHBIX JIMI, TOCY/IapCTBEHHBIX M MYHHUIIUIAJIBHBIX CIYyXKaIIWX, Jela
IO 3asIBIICHUSIM O 3alliTe N30MpaTENbHBIX TPaB WK MIPaBa Ha yyacTHe
B pedepenayme rpaxknan Poccmiickoit demepanuy u WHBIE Aeia U3
MyOJINYHBIX NPABOOTHOLIEHUH, OTHECEHHBIX (heAepaIbHbIM 3aKOHOM
K BEICHUIO Cy/a.

Cynam oOmie#t IOpUCAMKIIMN ITOJABEIOMCTBEHHEI Jejla 0co00Tro
MPOMU3BOJICTBA, YKazaHHbie B cT. 262 I'TIK P®. 310 nena HeuckoBble,
B HUX BO3HHUKAET CIIOp HE O MpaBe, a 0 GaKTe, C yCTaHOBIEHNEM KOTO-
POro MOXKET BO3HUKHYTh IpaBo. [lo Takum gmenam 3ammiiaercs He
CyOBEKTHBHOE IIPaBO, a OXpaHsIEeMBbIi 3aKOHOM uHTepec. K HuM oTHO-
csaTcA Jena 00 yCTaHOBJICHHHU (DaKTOB, MMEIOLIMX IOPUANYECKOE 3HA-
yerne; 00 ychlHOBIeHHH (ynouepeHnu) pebeHka; 00 OrpaHWYeHHU
JIeecliOCOOHOCTH TPAXKAAHMHA; O MPU3HAHUM TPaXIAHWHA HEIEecIo-
COOHBIM | JIp.

Cyny noABeJOMCTBEHHBI Jefia 00 OCTIapUBaHUM PELICHUN TpeTei-
CKHX CyJIOB M O BbIJIau€ HCIIOJIHUTEIBHBIX JIMCTOB Ha NPUHYAUTEIb-
HOE€ HCIOJIHEHHE PELIeHUH TPEeTeHCKUX CyHOB, a TAaKXKe Jefla O MpH-
3HAaHUM W NPUBEICHUM B UCIIOJHEHUE PEIICHUH WHOCTPAHHBIX CYZOB
U MHOCTPAHHBIX apOUTPa’KHBIX PELICHUH.

Ecnu B 3asgBneHNM COAEPKUTCA HECKOJBKO TpeOOBaHMH, CBS3aH-
HBIX MEXIy cO00M, U3 KOTOPBIX OAHU MOJBEIOMCTBEHHBI Cy Iy 0OmIei
IOPUCIMKINY, a APYTHe — apOUTpaKHOMY CyAy, U pa3felieHue 3THX
TpeOOBaHUI HEBO3MOXKHO, TO JEJIO MOJUICKHUT PACCMOTPEHHIO U pa3-
peleHnto B cyae oOuiel IOpUCAUKINU. 3aKOH OTAAeT MPeArovYTeHHEe
cyny oOmell IOpUCAMKIMU Kak Haubojee MPUCTIOCOOICHHOMY IS
3alUTHl YaCTHOT'O HUHTEpeca.

C y4eroM CIOXHOCTH M pazHO0Opa3us MOABEIOMCTBEHHOCTH IIO
Ipa)XIaHCKUM JIellaM B Hay4HOM JMTepaType MPUBOIUTCS BO3MOKHAS
KJaccu(UKanys MOABEAOMCTBEHHOCTH Ha BHIBl — €OUHUUHYIO (UM-
nepamueHyro) U MHOJICECMEeHHYI0 (anbmepHamuenyio). Ilpu equnuy-
HOM (MMIEepaTUBHON) IOABEIOMCTBEHHOCTH 3aKOHOM YyKa3bIBaeTcs
TOJIBKO OJIMH CyJ, KOTOPBIM BIIpaBe pa3pewmuts aeno. [Ipu mHOXe-
CTBEHHOH (aJbTEepHATHBHONH) — 3aMHTEPECOBAHHOE JIMIIO BIIPaBe
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BBEIOpATh OpraH, B KOTOPOM OYJZIET pacCMOTPEHO ero aeno. Hampumep,
TpaXaaHWH 110 JCjIaM, BOSHUKAIOIINM U3 Hy6JII/I'-IHBIX (aJZ[MI/IHI/ICTpa-
TUBHBIX) TPABOOTHOIICHHWH, BIpaBe OOpaTHThCA KaK B CyZd, Tak U
B BBIHICCTOSIIIII/Iﬁ OpraH UJd K BbIIIECTOAINEMY NJOJLDKHOCTHOMY JIMITY.

§ 2. IlonsiTue noacyanoctu. PogoBasi moacyaHocTnb

IloocyoHocms — 3TO OTHOCHMOCTB IOJIBEJOMCTBEHHBIX CyIaM
JIeJT K BEICHUIO OIPENIeIICHHOTo cyna. HopMbl, perymupyromiie oTHO-
CHUMOCTb JIeNT K BEJCHUIO OINPEICICHHBIX CYJ0B, 00pa3ylOT CaMOCTOS-
TENBHBIA MPaBOBOW WMHCTUTYT. OH BBIMOJNHSAET OYEHb BAXKHYIO POIIb
B IIPAKTHYECKOH NIESTEIBHOCTH CY/I0B.

CeropHsIIHAsA CHCTEMa CyJIOB oOLIel IOPUCAMKLINMU COCTOMT W3:
MHUPOBBIX CyzAeH; QenepalbHbIX PalOHHBIX CYJOB; CYAOB CyOBEKTOB
P®: BepXOBHBIX CYyA0OB pecHyOJUK, KpaeBbIX, OOJACTHBIX CYAOB, CY-
JIOB TOpOoJ0B (pefepanbHOro 3HAUYEHUs, Cy/I0B aBTOHOMHOH 00macTH,
CyJOB aBTOHOMHBIX OKPYTOB; BOGHHBIX CyIOB M CHELUAIN3UPOBAH-
HbeIX cyaoB; BepxoBnoro Cyna Poccuiickoit ®denepanuu. Iloatomy
paspelieHre Bompoca 0 TOM, Kakoi ¢yl OyneT paccMaTpuBaTh rpax-
JTAHCKOE JIeJI0 10 MEepBOM MHCTAaHIUH, MPEJCTABIAET ONPEAEICHHYIO
CJIOKHOCTh. OJIHa CJIOXKHOCTh CBSI3aHA C MHCTAHIIMOHHOCTBIO CYy/IOB
MO0 BEPTHKAIU OT HHU3IIETO 3B€HA — MHUPOBBIX CYZEH 10 BBICIIEIO —
Bepxonsiii Cyn PO. [Ipyras 3aBUCUT OT TEpPUTOPUH, IPOCTPAHCTBA,
/i€ PACIIOIOKEHBI CYJIbl TOTO WM HHOTO 3BEHA.

B »T0il CBA3M B HayKe TPa)KJaHCKOTO MpPOILECCyallbHOTrO IpaBa
pPa3IUYAIOTCs HECKOJNBKO BHJIOB MOJACYIHOCTU: po0o8as (npedmem-
HAsl) 1 MeppumopudaivbHas (Npocmpancmeennas).

C momomipio poaoBoi (TpeAMETHOH) MOJICYTHOCTH JieNla, TMOJBe-
JOMCTBEHHBIE CY/y, Pa3rpaHUuMBAIOTCS 110 MEPBON WHCTAHIMHA MEXKIY
3BEHBSIMH Cy/I€OHOW CHCTEMBI MO0 BEPTUKAIH, T.€. JIEJIO TOJACYTHO MU-
POBOMY Cynbe, pallOHHOMY CyAdy, cydy cyOnekra Deneparun, Bepxos-
Homy Cyny PO.

PopmoBast moacyqHOCTE Ompesensercss B 3aBUCUMOCTH OT pojia Jie-
J1a, €0 CBOWCTBA, XapaKTepa, 3HAYUMOCTH H T.JI.

PopmoBas moacyqHOCTE HE TOJBKO IOMOTAeT MPaBHIBHO OIpee-
JUTH CyJl, KOTOPBIA OyAeT paccMaTpuBaTh JENI0 MO MEPBOH HHCTaH-
[N, HO M CITY’)KUT KPUTEPHEM paclpeie]IeHus Harpy3Ku CyI0B (KaKoe
KOJIMYECTBO JIeNT OyIeT pa3penarbcs TeM WM HHBIM cynoMm). Kpome
TOTO, OT YPOBHSI CyIeOHOTO 3BE€HA 3aBHCHUT YPOBEHb KBaTH(PHUKAINU
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cynei. CriemoBaTenbHO, 60iee 3HAUNMBIE, CIIOKHBIC Jieiia Oy Iy T cpasy
paspeiaThcs CyJ0M 00Jiee BHICOKON MHCTAHIIUU., DTO TAKXKE MMOBBIIIA-
€T CTENeHb HE3aBUCUMOCTH Cy/Ia.

N ocoGeHHO HEOOXOIUMO TOAYEPKHYTH B3aUMOCBA3H POIOBOI
noncynHocty ¢ TpeboBanneM Konctutymnu PO (4. 1 cr. 47) o Tom,
YTO HUKTO HE MOXET OBITh JIMIICH IIPaBa Ha PACCMOTPEHUE €ro Jiena
B TOM CyJ€ W TEM CYIbCH, K MOACYJAHOCTH KOTOPBIX OHO OTHECCHO
3aKOHOM.

Iloocyonocme epadicoanckux doen muposomy cyove. MUPOBBIE CY-
6l OBUIM CO3JaHBI HE TOJBKO JJIS TOTO, YTOOBI KaK-TO YMEHBIIHTH
Harpy3Ky pailOHHBIX CyAOB, HO YTOOBI TPUONM3HUTH CyIbl K Haceie-
HUIO0, 9TOOBI CyIbY 3HAN CBOW yYacCTOK, a JIFOJTU 3HAIIM CBOETO CY/IBIO.

Cratbs 23 I'TIK P® k noacy1HOCTH MUPOBOTO CYJIbM OTHOCHT JIEJIa:

1) o BeImaue cyaeOHOTO MPHKa3a;

2) o pacTopkeHWH Opaka, eciIl MEeXIy CYNpyraMH OTCYTCTBYET
CIIOp O AETSX;

3) o pazzene MeXIy CynmpyraMd COBMECTHO HAKUTOTO UMYIIECTBA
HE3aBHCHUMO OT IIEHBI UCKa;

4) vHBIE BO3HUKAIOIINE U3 CEMEWHO-TIPABOBBIX OTHOIICHHH Jiefia, 3a
WCKITFOUSHHEM JIeNT 00 OCIaphBaHUU OTIIOBCTBA (MaTepHHCTBA), 00 ycC-
TaHOBJICHUH OTI[OBCTBA, O JIUIICHUU POJUTEIBCKUX TIPaB, 00 YCHIHOB-
nernu (yoodepeHun) peOeHKa;

5) 1o UMYIIECTBEHHBIM CIIOpaM TIpH IIeHe HUCKa He MPEBbIIA0NIeH
500 MPOT, ycraHOBIeHHBIX (eliepaTbHbIM 3aKOHOM Ha JICHb TOAadu
3asIBIICHUS;

6) BO3HUKAOIIUE U3 TPYOBBIX OTHOIICHHA, 32 UCKIIFOUEHUEM JIeTT
0 BOCCTaHOBJICHHU Ha Pa0dOTe W JEN O pa3pelicHUH KOJUIEKTUBHBIX
TPYJIOBBIX CIIOPOB;

7) 00 ompeneneHny NOpsIKa MOJIb30BaHUS HMYIIECTBOM.

[lepeuens nen, MOACYAHBIX MUPOBOMY CYAbE, SIBJISICTCS UCUYEPITBI-
BaOIIUM.

Ecnu xe B OHOM 3asBICHHM YKa3aHO HECKOJIbKO TPeOOBaHMIA,
OJIHU M3 KOTOPBIX MOACYAHBI MHPOBOMY CYyJZIbE, a IPYTrUe pailoHHOMY
CyIly, TO Bce TpeOOBaHUS MOJICKAT PACCMOTPEHHIO B PAallOHHOM CYyJIe.
Criopbl MKy MUPOBBIM CYJbCH U PAOHHBIM CYJIOM O MOJICYTHOCTH
HE JIOMYCKAIOTCA. DTO 03HAYAET, YTO ©CJIM MUPOBOMU CYbsl HAIPaBJIsi-
€T JIeJI0 B palOHHBIN CyJI, TO CYJl 00513aH pacCCMOTPETh €ro o CyIle-
CTBY Y BO3BpalllaTh MUPOBOMY CYJIb€ HE MOXKET.
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AHanu3 Jen, MOACYAHBIX MHPOBOMY CYAbE, IO3BOJISIET CHENaTh
BBIBOJl O TOM, YTO TaKHe€ JeJla BCTPEUAIOTCs B CyJAeOHOI mpakTuke
HanboJIee 9acTo M MX HE Ha30BEIIb OYEHb CIIOKHBIMH.

IIpu xapakTtepucTHKe MOACYAHOCTH pailoHHBIX cyaoB [TIK P®
HOPUMEHNI Memoo uUcKaoueHus. ITo o3Hayaet, 4yro Kongekc moapobHo
pETYNHpPYET MOACYTHOCTh IPYTHX BBIMIECTOALINX CYAOB, a 3aTEM yKa-
3BIBACT, YTO BCE OCTAJIBHBIE €A MOIEKAT PACCMOTPEHHIO U pa3pe-
LICHHIO B PAalOHHOM CYJE.

[ToaTomMy MBI HM37araeM MNOACYAHOCTh CYIOB, BBIMIECTOSIIMX IO
OTHOLICHUIO K paiioHHbIM. TakuMHU CyJaMH BBICTYNAIOT CyObl CVOb-
exmos P®. K HUM OTHOCSTCS BEPXOBHBIE CyIbl PECIyOJIUKH, Kpae-
BbIe, 00JIaCTHBIE Cybl, CyJIbl TOPOAOB (heAepaaIbHOTO 3HAYCHHUS, CY b
ABTOHOMHOHW O0JIaCTH M CyJbl aBTOHOMHBIX OKpyroB. Ha3Banubie cy-
IIbI 10 nepeotl uncmanyuu paccmampugarom dena (ct. 26 TTIK PO):

1) cBsi3aHHBIE C TOCYAAPCTBEHHOI TalfHOM;

2) 00 ocmapuBaHNHM HOPMATHBHBIX NMPABOBBIX aKTOB OPTaHOB TO-
CyIapCTBEHHOH BIAacTH CyOBekTOoB P®, 3arparmparoniux mpasa, CBO-
00mbI ¥ 3aKOHHBIE MHTEPECHI IPAXKIaH U OpraHU3aLuil;

3) 0 MPHUOCTAaHOBJIECHUH JESITENbHOCTH M JMKBHIALWU PErHOHANb-
HOT'O OTAEJICHUS MO0 MHOTO CTPYKTYPHOI'O HOAPA3AEICHUS MOIUTH-
YEeCKOI MapTHH, MEKPETUOHAIBHBIX M PETHOHAIBHBIX 0OLIECTBEHHBIX
00BbEIMHEHHH; O JNUKBUIALMN MECTHBIX PEJMTHO3HBIX OpraHU3alui,
LEHTPAIU30BaHHBIX PEIUTHO3HBIX OPraHU3ALUHN, COCTOAIIUX M3 Me-
CTHBIX PEJIMTHO3HBIX OpraHu3alyi, HaXOAAIuXcs B Ipeaenax OAHOTO
cyObekta P®; o 3ampere nesTeIbHOCTH HE SBIAIOLIMXCS IOpHIUYC-
CKUMH JIUIIAMH MEXPETHOHAJIBHBIX U PETHOHAIBHBIX OOIIECTBEHHBIX
O00bEMHEHUIH W MECTHBIX PEJMTHO3HBIX OpraHu3aldi, HEeHTPaIn30-
BaHHBIX PEIMTHO3HBIX OpPraHM3alM{, COCTOALINX M3 MECTHBIX pPEIH-
THO3HBIX OpraHU3alui, HaXOJIIIMXCS B IpeAenax OTHOro cyObeKTa
P®; o mpuocTaHOBIEHNN WM NPEKpaIleHUH JEATENBHOCTH CPEACTB
MaccoBol HMH(pOpMAaLWH, PacHpOCTPaHAEMBIX MPEHUMYIIECTBEHHO Ha
TEPPUTOPHH OJHOTO cyOBeKTa PD;

4) 06 ocrapuBaHUU pemieHUN (YKJIOHEHHUS OT NMPHUHATHA pellle-
HUM) n30UpaTeNnbHBIX KOMHUCCHH cyOBekToB P® (He3aBUCHMMO OT
YpOBHSI BBIOOPOB, pedepeHnyma), OKpYKHBIX H30HpaTeNbHBIX KO-
MHCCHUI 10 BEIOOpaM B 3aKOHOJATENbHBIC (MPEICTaBUTEIBHEIE) Op-
raHsl rocyJapcTBeHHOW BiacTu cyOwnekToB P®, 3a mckioueHneM
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pelIeHu, OCTaBIAIONIMX B CHJIE PEHICHWS HWXKECTOSIIUX Hu30mpa-
TETHHBIX KOMUCCHUH, KOMHUCCHH pedepeHayma;

5) o pachopMupOBaHUHN W30MPATEIEHBIX KOMHUCCHI CyOBeKTOB PO,
OKPY’KHBIX N30MpaTENbHBIX KOMHUCCHII 110 BEIOOpaM B 3aKOHOIATETbHBIE
(mpencTaBUTENBHBIE) OPTaHbl TOCYAAPCTBEHHOH BIacTH CyObekTOB PD.

®DenepaTbHBIMA 3aKOHAMH K TOACYAHOCTH CYJIOB CyOBekTOB PO
MOTYT OBITH OTHECEHBI M IPyTHE JIeTa.

Bepxosrnomy Cyoy PD noocyonut dena (ct. 27 I'TIK PO):

1) 06 ocnapuBaHMM HEHOPMAaTUBHBIX IPABOBBIX akTOB IIpe3uneH-
ta PO, namar ®enepanpHoro Cobpanus u [IpaBurensctsa PO;

2) o0 ocmapuBaHMM HOPMATHBHBIX NPaBOBBIX akToB llpesunenta
P®, IpaBurenpctBa PD, nHBIX (heaepalbHBIX OpraHOB TOCYAapCTBEH-
HOH BJIAaCTH, 3aTParuBaloOIlMX IpaBa, CBOOOIBI U 3aKOHHBIE MHTEpE-
CBI Tpa’kJaH U OpTaHU3aLUN;

3) 00 ocrnapuBaHUM MOCTAHOBJICHUH O NIPUOCTAHOBJICHUU WM TIpe-
KpaIlleHUHU TTOJTHOMOYHH Cyzei b0 0 NpeKpaleHu UX OTCTaBKY;

4) 0 MPUOCTAHOBJICHUH AEATEILHOCTH WJIM JIMKBUIALWHU OIUTH-
YEeCKHX MapTuil, 00IEepOCCUHCKUX U MEXIYHAPOAHBIX 00LECTBEHHBIX
00BbEIMHEHNH, O JUKBUAALMH LIEHTPAIN30BAHHBIX PEJIMTHO3HBIX Op-
TraHW3alMi, UMEIOIUX MECTHBIE PEIUTHO3HBIE OPraHU3aluu Ha Tep-
puTopuH IBYX U Oonee cyObekToB PD;

5) 00 ociapuBaHUM perieHni (YKIOHSHUS OT MPUHATHS PEIICHUH )
LenTpanpHolt n3dupartenbHOi kKomuiccun PO (He3aBHCHMO OT YpOBHS
BbIOOPOB, pedepenayma), 3a UCKIIOUEHUEM PELICHUH, OCTaBIISIFOIINX
B CHJIC PEILICHUS HIPKECTOSIINX M30UpaTeNbHbBIX KOMUCCHA, KOMUCCHI
pedepenayMa;

6) IO pa3pelICHUIO CIIOPOB MEXIy (eAepa’IbHbBIMU OpraHaMu ro-
CyJapCTBEHHOM BJIAaCTH M OpraHaMu rOCyJapCTBEHHOW BJIAaCTH CyOb-
exkToB PO, Mexnay opraHamm rocyJapCTBEHHOH BIIACTH CyOBEKTOB
P®, nepenannbpix Ha paccmorpenue B Bepxosusiii Cyx P® Ilpesu-
neatoMm P® B cootBeTcTBUM co cT. 85 Koncturyuuu PO;

7) o pacopmupoBanuu LleHTpansHOl H30UpaTenbHOM Komuccuu PO,

K nmoacyanoctu BepxoBroro Cyna P® ¢enepaibHbIMU 3aKOHAMH
MOTYT OBITh OTHECEHBI M APYTHE Aea.

Cratps 25 I'TIK PO ycranaBnuBaer, 4yTo B CIy4asx, IpeayCcMOT-
pEeHHBIX (enepanbHBIM KOHCTUTYLHOHHBIM 3aKOHOM, TPaKIaHCKHE
JieNla MOTYT paccMaTpHUBaThCA BOEHHBIMH U HMHBIMH CIIELHAIU3HPO-
BaHHBIMHU CyJIaMHU.
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3aKOHOM 0 BOEHHBIX CY/IaX CO37aHbl BOGHHBIE CY/IbI.

WM B mopsiike rpa’kAaHCKOTO CyIOTPOU3BOJICTBA MOJICY/IHBI JIeNa,
BBITEKAIOIIE KaK W3 TPAXIAHCKUX, TaK W W3 aJMHUHHCTPATHBHBIX
MIPaBOOTHOIIIEHHUH 1O BOIIPOCAM 3aIIUTHI HAPYIIEHHBIX U (WIH) Ocra-
pHUBaeMbIX IIPaB, CBOOO U OXpaHAEMBIX 3aKOHOM WHTEPECOB BOCHHO-
cyxanmx Boopyxennsix Cun PO, apyrux BoicK, BOWHCKHX (op-
MHUPOBAaHUH W OPTaHOB, TPAXKAAH, MPOXOAAIINX BOCHHBIE COOPHI, OT
nericTBuil (0e34eCTBIS) OPraHOB BOSHHOTO YIIPABIICHUS, BOMHCKUX
JOJDKHOCTHBIX JIMI ¥ IPUHATBIX UMU PEIICHUN.

JI11 IpaBUIIBHOTO OIPENENCHUS OACYAHOCTH JIENIa BOCHHOMY CYIy
HEeo0X0IMMO PUHUMATh BO BHUMAHHUE CYOBLEKMHBI COCMAE CIIOPHOTO
OTHOILIEHHUS, YTOObI B CIOPE YYacTBOBAJIM BOECHHOCIYKAIlMH M OpraH
BOCHHOI'O YIPAaBJICHHUs] WIN JOKHOCTHOE JIMIO, a CIIOPHBIE MIPAaBOOT-
HOIIEHHs1 OBUIM CBS3aHBI C IPOXOXKIECHHEM BOEHHOM ciyxObl. Ecmn
Ipa’kKAaHNH, YBOJICHHBIA C BOCHHOH CITyKO0Bl, a TAKXKe IpaskAaHNH, IIPO-
XOAUBIIUK BOCHHBIE COOpBI, OOXATYIOT WJIM OCIApUBAIOT ACHCTBUS
(Ge3neiicTBHE) OPraHOB BOGHHOTO YNPABJIECHHSA, BOMHCKUX IOJDKHOCT-
HBIX JIML M TIPUHATHIE MU PEIICHHUS B MEPUOJ MIPOXOKACHUS BOCHHON
Ci1y>KObl, BOMHCKUX COOPOB, TO TaKHe Jie1a NOACYJHbI BOCHHBIM CyIlaM.
D10 momauepkHyTO B TocTaHoBleHnn BepxoBHoro Cyna P® ot 14 des-
painst 2000 r. Ne 9 «O HEKOTOpBIX BOIPOCaxX NMPUMEHEHUS CyJaMU 3aK0-
HOZAATEJIbCTBA O BOMHCKOW OO0S3aHHOCTH, BOGHHOHM CIIy>kOe M craTyce
BOEGHHOCIY>Kamyx». He moacynHel BOEHHBIM CyAaM Jena Mo Cropam
MEK/Ty BOEHHOCIY KAIIMMH, TaK KaK 00s3aTeJIbHBIM CyOBEKTOM JTOJKEH
OBITH OpraH BOGHHOTO YIIPABJICHUS WJIM BOMHCKOE JOIDKHOCTHOE JIMIIO.

Boennsle cyasl UMEIOT TPEX3BEHHYIO CTPyKTypy. Husmiee 3Be-
HO — TapHU30HHBIE BOEHHBIE CYNbl, B KOTOPBIX paccMaTpUBaeTCs U
paspelaercsd OCHOBHas Macca aeil. [loacyaHOCTh 1€ TapHU30HHOMY
Cyzly olpenensercs Tak ke, Kak IMOJCYJHOCTh PaliOHHOTO Cy/a B CHC-
TeMe CyIOB oOwIel IOpUCAUKINU. [ apHU30HHBIE CyAbl paccMaTpHBa-
10T U Pa3pelIaoT ITpakJaHCKUE Jefla, He OTHECEHHBIE K MOJICYIHOCTH
BoeHHOU koyuierun Bepxosrnoro Cyna P® unu okpykHOTO ((IIOTCKO-
ro) BoeHHOro cyna. Oxpy>xHoi ((pIOTCKMIT) BOSHHBIH CyJ MO TEepBOH
MHCTAHLIUU PacCMaTpUBaET TPakJaHCKHE JieNa, CBA3aHHbIE C TOCyIap-
CTBEHHOH TaiHOU. BoeHHas KoJUIeTHs IO NEepBOM MHCTAHLIMUA ITPUHU-
MaeT K pacCMOTPEHMIO jAefia 00 ocrnapuBaHUU HEHOPMATHUBHBIX IIpa-
BOBBIX akTOB IIpesunenra P®, HopmaTuBHbIX akTOB IIpaBuTenscraa
P®, MunucrepctBa o0oponbl P®D, unbX (enepanbHbIX OpPraHoB
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UCIIOJIHUTEIBHOW BJIACTH, B KOTOPHIX (ellepalbHbIM 3aKOHOM Ipey-
CMOTpEHA BOCHHAS CITy>k0a, 10 BOIpocaM O HapyIIeHUH TIpaB, CBOOO
M 3aKOHHBIX HMHTEPECOB BOCHHOCIYXKAIUX, T'paXaaH, IMPOXOAANINX
BOCHHBIE COOpPHI (cT. 9 3aKoHa 0 BOEHHBIX CYAaXx).

3aKoH 0 BOEHHBIX CyJaX HE PEryJMpyeT BOMPOCHI TEPPHUTOPH-
AJbHOW MOACYIHOCTH BOEHHBIX cyA0B. [loaTOMY cienyer npuMeHSTh
MpaBwiio O moacyaHocTd 4. 2 cr. 254 T'TIK P® u momaBaTh »kano0s
WM UCKOBBIC 3adABJICHUA IO MECTY HaXOXJICHUA OpraHa BOCHHOTO
YpaBJICHUA (BOI/IHCKOI‘O JOJIZKHOCTHOI'O J'II/IHa) HJIN 110 MECTY KUTECIIb-
CTBa BOEHHOCITYKAIIETO.

Hpyrux cnenuanu3upoBaHHBIX Cya0B Moka B Poccuu Het. B To-
cymapcTBeHHOUW J[ymMe oOcCykmaeTcss MPOeKT 3aKOHa O CO3MaHWU ajl-
MUHHUCTPATHBHBIX CyJIOB.

§ 3. TeppurtopuajbHasi NOACYAHOCTH U €€ BHAbI

C noMouIpi0 TeppUTOPHATIBHOM MOJCYJHOCTH TPAXKAAHCKHUE Aeia,
MOJIBEIOMCTBEHHBIC CYly, Pa3rpaHUuNBAIOTCA MEXKIY CyAaMH OJHOTO
YPOBHS BHYTPH Cy1eOHOH CUCTEMBI IO TOPU30HTAINH, T.€. B IPOCTPaH-
CTBE, HA KOTOPOE paclpOCTPaHsIETCs MX FOPUCAUKIMOHHAS NEATENb-
HOCTb.

Obwum npasurom meppumopuanvbHol nooCyOHOCMU  SBISIETCS
MECTO >KHTEJIbCTBO (MECTO HAXOKJEHHS) OTBETUMKA.

MecToM xuTenscTBa rpaxaaHuHa cornacHo cT. 20 'K PO mpu-
3HAETCS MECTO, IZle T'pa)KIaHUH IMOCTOSIHHO WIM NPEUMYIIECTBEHHO
MpoXxuBaeT. MecTOM XHUTEIhCTBA HECOBEPLIEHHOIETHUX, HE JOCTHUT-
mux 14 ner, M rpaxjaH, HaXOoAsSIUXcs MOJ ONEKOH, Mpu3HaeTcs
MECTO JKUTENbCTBA HMX 3aKOHHBIX IpEJICTaBUTENEH — poauTeNeH,
YCHIHOBUTEJICH WM OMEKYyHOB. J{Isi (PM3MUECKOTO JIMIa MECTO KH-
TeNbCTBA Ha MPAKTUKE ONpEAeNsieTcs MECTOM PErucTpanuu (IpoIuc-
koit). [IpeObiBaHne B MecTax OTOBIBaHUS HaKa3aHWs, BKIIOYAs CIel-
CTBEHHBIH M30JISITOP, MECTOM JKUTENIbCTBA HE ABISAETCS.

Ecnu oTBETUHMKOM BBICTYNaeT IOPUINYECKOE JHI0, TO MECTO €ro
HaXOXK/IEHUsI OIPE/ENIeTCsl MECTOM €ro roCyJlapCTBEHHOU perucrpa-
mun (ct. 54 'K P®). B yupenuTenbHbIX TOKyMEHTaX MOXET OBITh
yKa3aHO U MHOE MECTO HaxoxkJeHus. Ha mpakTuke UM NMpU3HAIOT Me-
CTO HaXOXKJICHHUS] OPTaHOB yIPaBICHUS IOPUINIECKOTO JIUIIA.

MecTo XuTenbcTBa (MECTO HAaXO0XIEHHUS) OTBETUMKA JOJDKEH yKa-
3aTh UCTeIl (3asSBUTEID).
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Teppumopuanvuas noocyOHoCHb NOOPA30eLemcst Ha UObL:

albTepHATHUBHASA (110 BBIOOPY MCTIA);

UCKJIIOYHUTENNbHAS;

JIOTOBOpHas;

MOJICYTHOCTB TIO CBSI3H eIl

Anvmepnamueras noOCyOHOCHb XapaKTEPU3YETCsl TEM, UTO B CITyda-
X, TIPEAYCMOTPEHHBIX 3aKOHOM (cT. 29 I'TIK P®), ucren MoxeT npenb-
SBUTH MICK HE TOJIBKO TI0 MECTY JKUTEJIbCTBA WM HAXOXKIICHUS OTBETUH-
Ka, HO U B JIPYTO# CYy[ IO CBOEMY BEIOOpY. TakmM 00pazoMm, IpaBoO BBI-
0opa cyma mpUHAISKUT ToibKo UcTIy (4. 10 cT. 29 I'TIK P®D).

1. Mck K OTBETYHKY, MECTO >KHUTEIbCTBA KOTOPOTO HE H3BECTHO
WM KOTOPBIM HE UMEET MecTa kuTesibcTBa B Poccuiickoit @enepanuu,
MOJKET OBITh MIPEIBSIBICH B CYJI [0 MECTY HAXOXKIECHUS €ro NMYIIECT-
Ba WJIM 110 €TO TOCIEeTHEMY U3BECTHOMY MECTY KHUTEIhCTBa B Poccuii-
ckoit denepanuu.

2. Mck x opraHu3aIiiy, BEITCKAIONUH U3 ASATSIILHOCTH e¢ (rumna-
JIa WK TIPEJICTABUTEIHCTBA, MOXKET OBITh IPEIABSBIEH TAKXKE B CY[ IO
MECTY HaXOXXJIeHHs ee (riraia Win MpeCcTaBUTeIhCTBA.

3. Uckn 0 B3BICKAaHWW QJIMMEHTOB M 00 YCTAaHOBJICHHH OTIIOBCTBA
MOTYT OBITh TIPEIBSIBIIEHBI UCTIIOM TaK)X€ B CYJ 110 MECTy €ro XKH-
TEJIhCTBA.

4. Vlcku o pacTopeHHH Opaka MOTYT IPEAbSIBISATHCS TakKe B CY/I
[0 MECTy J>KHTENbCTBA WCTIA B CIydasX, €CIM MPH HEM HaXOIHUTCS
HECOBEPIICHHOJIETHUI WM TIO0 COCTOSHHUIO 3/I0pPOBBSI BBIE3J HCTIA
K MECTY KHUTEJIhCTBA OTBETUHMKA MPEACTABISIETCS JJIST HETO 3aTPYIHH-
TEJIBHHBIM.

5. Mcku o BO3MEIIEHUH Bpena, NMPUYMHEHHOTO YBEYhEM, HHBIM
MTOBPEXICHUEM 370POBbS WM B PE3yJIbTaTe CMEPTU KOPMHUIIbIIA, MO-
TYT TMPEABABIATHCS UCTIIOM TAKXKE B CYJ MO MECTY €ro >KUTEIbCTBA
WJIH IO MECTY MIPUYUHCHHS Bpe/a.

6. Vickr 0 BOCCTaHOBJICHUU TPYIOBBIX, ICHCUOHHBIX U JKUJIHITHBIX
MpaB, BO3BpAaTe UMYIIECTBA MM €r0 CTOMMOCTH, CBSI3aHHBIC C BO3ME-
IICHUEM YOBITKOB, IPUYMHEHHBIX IPaXKIaHUHY HE3aKOHHBIM OCYIKIE-
HUEM, HE3aKOHHBIM IPHUBIICYCHUEM K YTOJIOBHOW OTBETCTBCHHOCTH,
HE3aKOHHBIM MPUMCHEHHUEM B KAa4eCTBE MEPhI NMPECEUCHHS 3aKITH0Ye-
HUE TIOJ CTPAXy, MOJIMUCKY O HEBbIC3JIe JIMOO HE3aKOHHBIM HAJIOXKE-
HUEM aJIMUHUCTPATUBHOTO HAKa3aHUS B BHJIE apecTa, MOTYT MPEAbsB-
JISITHCSI TAKXKE B CYJI IO MECTY YKUTEIhCTBA UCTIIA.
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7. Vcku o 3amuTe mpaB moTpeOuTeNneil MOTyT OBITh NMPeIbIBICHBI
TaKXke B CyJl TI0 MECTYy JKHTENbCTBA WIM MECTy NpeObIBaHUS HCTIA
100 1O MeCTy 3aKJII0UEHUS MK TI0 MECTY MCIIOIHEHUS 10TOBOpA.

8. Mcku 0 BO3MEMIEHUHN YOBITKOB, MPUYNHEHHBIX CTOJIKHOBEHHEM
CyIIOB, B3bICKaHHS BO3HAIPaXICHHUS 32 OKa3aHWE TIOMOIIHY U CIIacaHue
Ha MOpPE MOTYT IMPEIBSIBIATHCA TAKXKE B CYJ IO MECTY HaXOXICHHUS
CyIlHa OTBETYMKA WJIM MOPTA MPHUIHCKH CyIHA.

9. Wckwu, BBITEKalOMue M3 TOTOBOPOB, B KOTOPHIX YKa3aHO WX HC-
MOJTHEHHE, MOTYT OBITh NIPEIBSIBIEHBI TAKXKe B CYZ 10 MECTY HCIION-
HEHHSI TAKOTO JIOTOBOPA.

Ucxons uz cmbicna ct. 29 'K PO 3T0T nepeyeHs sBisieTca ucyep-
meiBaomuM. Kak IMmokaspIBaeT MpakTHKa, WCTEI] MpW BbIOOpe cyna
00BIYHO PYKOBOJICTBYETCSI TEM, TJIe HAXOAUTCS OOJBIIMHCTBO JOKa3a-
TENBCTB IO PaCCMaTPUBAEMOMY JIETy.

Hckniouumenvuas noocyoHocms Onpenessier Kpyr Jell, pacCMoT-
peHHe KOTOPHIX JOKHO OCYIIECTBISTHCA B CyAax, TOYHO YKa3aHHBIX
B 3aKOHE.

Cratbs 30 I'TIK P® gaer mepedeHb 0OBEKTOB MpaBa, CIIOPHI B OT-
HOIIEHUHM KOTOPBIX TOMJIKAT Pa3pelIeHHI0 B CylaX, YKa3aHHBIX
B 3TOH cTarbe. I3MEeHUTH IpaBuIiIa HCKITIOYUTEIHHON TIOJICYTHOCTH TI0
noroBopy Henb3s. K Heilt oTHOCATCS:

1) ucku o mpaBax Ha 3eMeNbHbBIE YYacTKH, Y4acTKH Hellp, 000c00-
JICHHBIE BOJHBIE OOBEKTHI, Jieca, MHOTOJICTHIE HACAXKICHUS, 3/IaHUS,
B TOM YHCIIE KHIIbIe U HEXXUIIbIE TIOMEIICHHUS, CTPOCHHS, COOPYKECHHS,
Ipyrue 0ObeKThI, IPOYHO CBSI3aHHBIC C 3eMIIe, a TaKkke 00 0CBOOOXK-
JE€HUU UMYIIECTBA OT apecTa MPEAbIBISIOTCS B CY[l 10 MECTY HaXOX-
JCHUS 3TUX 00BEKTOB WM apECTOBAHHOTO UMYIIECTBA;

2) UCKU KPEIUTOPOB HACIIENOAATEINS, MPEIbIBISIEMbIC 0 MPHHS-
THS HACJIEICTBA HACJIEIHUKAMHU, OACYIHBI CyAy IO MECTY OTKPBITHS
HaCJIE/ICTBA;

3) MCKM K IepeBO34YMKaM, BBITEKAIOLINE U3 JOTOBOPOB MEPEBO3KH,
MIPEIBABISIIOTCS B CyJ 10 MECTY HaxOXJEHHUS MEepeBO3YHKa, K KOTO-
POMY B yCTAaHOBJIGHHOM IOPsAKE ObLTa PEAbsIBICHA TPETEH3HA.

VYcraHOBIEHHE HMCKIIOYUTENBHON MOJCYAHOCTH (B OTHOLIECHUU
MEPBOTO Cllydasi) CBSI3aHO C TEM, YTO MO MECTy HaXOXJACHHs 00BeK-
TOB HEABIKUMOCTH, KaK MPaBHIO, HAXOIUTCS OOJBIIMHCTBO JOKa-
3aTeNbCTB O MPABOBOM CTAaTyC€ TAaKOro MMYIECTBa — KBapTHUPHI,
JoMa, y4acTKH 3€MJIM, Jeca U T.1. (MHBeHTapu3alus, perucrpanus
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U ApyTHe HEOO0XOIUMBIE JOKYMEHTHI). DTO OOCTOSITEIHCTBO, B CBOIO
ouepenb, 00ecrieynBaeT OBICTPOTY U OOBEKTUBHOCTD Pa3pelIeHHUs TPaxK-
JTAHCKOTO JeIa.

Crenyer OTMETUTh, YTO TI0 HACJIEACTBEHHBIM JelIaM MCKH KPeIu-
TOPOB YMEPIIETO JIUIA MOTYT MPEABABIATECA K HACICAHUKAM TOJIBKO
B TEUEHHE BPEMEHH, MTOKa HACIEACTBO OTKPHITO (B Mpeaenax 6 mecs-
IEB CO IHS CMEPTH HaCIIe[OoJaTelsi) W HacIeIHUKAaMH He TPUHSTO.
Korzaa e HacieAcTBO y)e INPUHATO, UCKU KPEJUTOPOB NOJDKHBI IIO-
JABaThCS [0 MECTY >KUTEIIbCTBA HACIEAHUKOB, @ HE II0 MECTY OTKPBI-
THSI HACJIEACTBA.

Cratpst 1115 T'K P® mMecToM OTKPBITHS HACIIEICTBA HA3BIBAET I10-
CJIEZIHEE MECTO XXMTEJIbCTBA Hacienoxaress. Ecnu mocnennee mecto
JKUTENbCTBA HacenoaTens, 00JaJaBIlero UMyIIeCTBOM Ha TEPPUTO-
puu P®, Heu3BECTHO WJIM HAXOJWUTCS 3a €€ MpelesaMu, MECTOM OT-
KpbITHS Hacienctsa B P® mnpusHaeTcs MeCTO HAXOXKICHHSA TaKOIro
HacJIeICTBEHHOI'O MMyllecTBa. Eciam Takoe HaciaeICTBEHHOE MUMYIe-
CTBO HAaXOIWTCS B pasHbIX MecTaX, MECTOM OTKPBITHS HAaCJIEICTBA
SBJISIETCSI MECTO HaXOXKAEHHUS BXOIIIUX B €r0 COCTaB HEIBUKHMOTO
MMYILIECTBA WM HanOoJiee LEHHOW YacTH TaKOrO MMYILECTBA, a IpU
OTCYTCTBHM HEABMXMMOTO HMMYLIECTBA — MECTO HAaXOXICHHS ABH-
XHUMOT0 HMMYIIECTBAa WM ero Hambosee HeHHOW dvacTH. LleHHOCTBH
MMYLIECTBA ONpPENeIsIeTCs UCXOS U3 €ro PhIHOYHON CTOUMOCTH.

[IpaBunbHOCTh mpuMeHeHus 4. 3 c1. 30 I'TIK PO B oTHOWmIECHUU
HCKOB, BBITEKAIOLNX U3 I0TOBOPOB MEPEBO3KH, CBS3BIBAECTCS C MPEIb-
SIBICHUEM TNPETEH3UH K MepeBo3uuKy. Tak, cr. 124 Bo3mymHoro xo-
nekca P®, ct. 120 VXKT, cT. 159 VAT, ct. 114 KBBT, ct. 797 T'K P®
MpelyCMaTPUBAIOT MPEABSIBICHUE MTPETEH3UN K MEPEBO3UUKY IO CIIO-
PY, BBITEKAIOLIEMY M3 MEPEBO3KH Ipy3a. Bmecte ¢ TeM o0s3arenbHOe
NpeabsBICHUE NPETEH3UU 10 HCKA W3 MEPEBO3KH MacCaXUpoB U 0a-
raJka He IpeaycMOTpeHO. BO3MOXXHBIMM cIiopaMu MO TakUM JelaM
MOTYT OBITh TNpHU3HAHHE JOrOBOpa IMEPEBO3KM HENECHCTBUTEIBHBIM
MOJTHOCTBIO WJIM B YacTH, B3bICKaHHE MITPadoB M yOBITKOB, MPUYH-
HCHHBIX HCHUCIOJIHCHUEM JJOTOBOPHBIX O6513aTeJ'II>CTB " 110 UHBIM IIpC-
AYCMOTPEHHBIM 3aKOHAMHU OCHOBAHUSAM.

Hozogopnoii HazpIBaeTCS MHOOCYOHOCHb, YCTaHaBIMBaeMas IO
corjameHuo ctopoH. Ilpenocrasienue cTtopoHaMm IpaBa IO COTJa-
HMICHUI0 MEXAY COOOH H3MEHATh TEPPUTOPUATBHYIO TOJCYIHOCThH
JieNl IMEET I1IeJIbI0 Jydlie o0ecneunTs ux uHTepechl. OJHAKO CBOUM
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COTJIAIIICHHEM CTOPOHBI HE BIIPAaBE M3MEHATH POJOBYIO (IIPEIMETHYIO)
1 UCKJIIOYUTENBHYIO MOACYAHOCTH (CT. 26, 27, 30 I'TIK PD).

I'TIK P® nudero He TOBOPHUT O opMe TaKOTO coriameHus. Ecmu
CTOPOHaMH CIIOpa SBIAIOTCA IOPHIMYECKHE JIMIA, TO COTJIAIICHHE
JIOJDKHO OBITH opopMIiIeHO HChMeHHO. OHO MOXKET OBITH 0(OPMIICHO
M KaK CaMOCTOSITETbHBIN JIOTOBOP, W OTHEIHHBIM ITYHKTOM, CTaThel
KaK OTOBOpKa O TOJICYTHOCTH, BKJIFOUeHHas B oOmmii gorosop. Co-
TIIalIeHne CTOPOH O MOJICYAHOCTH JIOJDKHO OBITH TOCTUTHYTO /IO TPH-
HATHUS 3asBieHus cynoM. [locie atoro momobHOe coriameHne He Oy-
JIET UMETh 3HAYEHUS TS Cy/1a.

Hloocyonocms  cesazannbix Mmedcdy coboti Oen TPEIyCMOTpPEHA
cT. 31 I'TIK P®. Ona cocTtout B TOM, YTO HE3aBUCUMO OT TEPPUTOPUU
CIIOp MOJUIEKUT Pa3pelIeHUI0 B TOM CYJ€, B KOTOPOM paccMaTpUBacT-
csl ApYToe Jeo0, CBA3aHHOE C HUM.

Yacte 1 cr. 31 I'TIK P® npenycmarpuBaeTr pasHOBUIHOCTH ajlb-
TEPHATUBHOM MOJICYTHOCTH: UCTEIl CaM BBIOMpAET CyX B Cllydae Ipo-
’KHBaHUs HECKOJIbKUX OTBETYMKOB B pa3HbIX MecTax. McTell mpeabsB-
JISET MCK K OJHOMY M3 HHUX II0 €r0 MECTy JKUTEIIbCTBA, a JPyTrHe OT-
BETYHKH OyIyT MPHUBIICYCHBI, B CUITYy CBSI3U TPeOOBaHUIA, B TOT XK€ Cy/I.
Hanpumep, xorga mpeapaBieHO 3asBICHHE B CyJ K HECKOJIBKUM OT-
BETYHMKAM, MPUYHUHHUBIINM BpPE[l, HIIM KOT/Ia 3aKOHOM IpelyCMOTpeHa
OpuragHas MaTepraibHas OTBETCTBEHHOCTb.

Berpeunsrii uck MOXeT OBITh MpPEAbsSBIEH B CyJ MO MECTYy pac-
CMOTpEHHS TIEPBOHAYAIBHOTO HMCKa. Tak KaKk OTBETYHK 3allUIIAeTCs
MyTeM TIPeXbsBIEHUsS] BCTPEYHOTO HCKA, TO €ro IelIecoo0pa3Ho pac-
CMaTpUBaTh COBMECTHO C TIEpBOHAYATBHBIM UCKOM. CTOPOHBI 1O TIep-
BOHAYAITBPHOMY W BCTPEYHOMY MUCKaM OJHH U Te XKe.

I'paskgaHCKuMil HCK, BBITEKAIOIIUHI U3 YTOJOBHOTO JieJia, €CJIM OH He
ObLT 3asBJI€H WM He OBbUT pa3pelleH MPH MPOU3BOJICTBE YTOJIOBHOTO
Jena, TpeabsIBIseTCS UIS PACCMOTPEHHUSI B MOPSIKE TPaskAaHCKOTO
CYJOIPOM3BOACTBA MO OOIIMM MpaBHiIaM MOJACYIHOCTH, YCTaHOBJICH-
HeM [TIK P®. Mcku TpeTbux i, 3asBISIOIIMX CAMOCTOSITENbHBIE
TpeOOBaHMsI Ha MPEIMET CIopa, MPEABABISIOTCS H PacCMaTPUBAIOTCS
B Cylle, [JIe pa3pelaeTcs Aes0 MeXIy UCTIOM U OTBETYHKOM 00 5TOM
e MperMeTe.

Ilepedaua Oena, npunamozo cyoom K c8oemy Npou3eo0Cmsy,
6 Opy2oli cyO0.
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Cratps 33 I'TIK PO ycranaBimBaer oOmiee MpaBHIIO, COTJIACHO
KOTOPOMY CYJ, MPUHSBIINN JIE0 K CBOEMY IIPOU3BOJICTBY C COOIIIO-
JIEHUEM TIPABWII TIOJICYAHOCTH, TOJDKEH Pa3pelInuTh €ro MO CYIIECTBY,
X0Ts OBl B JaJIbHEUINIEM OHO CTaHET MOACYIHBIM Ipyromy cyay. On-
HaKO TIPOIECCYATbHBIN 3aKOH JIOMMyCKAaeT BO3MOXKHOCTE (TIPH OTpee-
JICHHBIX 00CTOSITENHCTBAX) TIEPEAABATh JENI0 Ha PACCMOTPEHUE APYTO-
ro cyna. B xoze cynebHOTo pa3ompaTenbeTBa, a MHOT/IA U cpa3y Mmocie
MIPUHATHUS 3aSBICHUS MOTYT BBISIBUTBHCS OOCTOSITENHCTBA, CBUIETENb-
CTBYIOIITUE O TOM, YTO IMPHUHATOE JENIO IeIeco00pa3Ho WM HEe00Xo-
JTIUMO PacCMOTPETH B KAKOM-JIHOO JPYTOM CYIeE.

OcCHOBaHUS, TI0O KOTOPBIM CYJ MOXET IepelaTh MOJICYIHOE eMy
JIEJI0 HA PAacCCMOTpPEHHE TI0 CYIIECTBY B JIPYroi CyJ, YKa3aHHI B CT. 33
I'TIK P®.

Cy0 nepedaem oeno, eciu:

1) oTBeTYHKA, MECTO KUTEIIHCTBA MITK MECTO HAXOXKJCHHUS KOTOPO-
ro He OBIJIO M3BECTHO paHee, 3aABUT XOJATaiiCTBO O meperade Jena
B Cy/JI TI0 MECTY €TI0 KHUTEIIbCTBA WU 110 MECTY €T0 HaXOXK/ICHUS;

2) 00e CTOpOHBI 3asABWJIM XOJATaHCTBO O PAcCMOTPEHUH Heja
IO MECTY HaXOXK/IeHHUs OONBIIIMHCTBA I0KA3aTEIbCTB;

3) mpu pacCMOTPEHHH Jiea B JaHHOM CYJE BBISBHJIIOCH, YTO OHO
OBLTO PUHSATO K MIPOU3BOJICTBY C HAPYIICHUEM IPABUII MTOJICY THOCTH;

4) mocje 0TBO/A OJTHOTO MJIM HECKOJIbKHX CyJed MO0 Mo APYyrum
NpUYMHAM 3aMeHa CyAed WM pacCMOTpPEHHE Jelia B JaHHOM CYyHe
CTaHOBUTCS] HCBO3MOXKHBIM.

W3 dopmynuposok ct. 33 I'TIK P BuaHo, uTO HEn0 nepemaetcs
CYJIOM, TPUHSBIIMM JIEJIO K CBOEMY IPOU3BOJCTBY, U TOJBKO IO YET-
BEPTOMY OCHOBAHHIO TIepefada OCYIIECTBISETCS BBIIIECTOSIIINM CYI0M.

B cuny npsmoro nevicteus 4. 1 cr. 47 Koncturyuuu PO, B coot-
BETCTBUHM C KOTOPOH HHUKTO HE MOXKET OBITh JIMIICH IpaBa Ha pac-
CMOTpEHHE €ro Jeia B TOM CyJie U TeM CYAbEH, K MOJICYTHOCTH KOTO-
PBIX OHO OTHECEHO 3aKOHOM, MPaKTHKa CYAOB OOIIeH FOPUCIUKIINU
CJIOKHJIACHh TAKUM 00pa3oM, YTO HECOOIIO/IEHHE MTPABHII TIOJICY THOCTH
ipu paccmorpennu aena (1. 3 4. 1 cr. 33 I'TIK P®) sBnseTcs ocHoBa-
HUEM JIJIsl OTMEHBI BBIHECEHHBIX IO JIeNly CYAeOHBIX aKTOB M HaIlpaB-
JICHUsI Jiejla Ha HOBOE PacCMOTpeHkHe .

' Cwm. onpegenenne CynebHoM konnerMm no rpaxgaHckum genam Bepxos-
Horo Cyna P® ot 26 dpeBpansa 2002 r. // BBC P®. 2002. Ne 11.
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[epenava nena odopmisieTcsi ompelesieHHeM cyna, Ha KOTOpoe
MOJKET OBITh MMOJIaHa YacTHas xayoba. DakTHueckas mnepenaya jaeia B
IPYTOH CyJ OCYIIECTBIISIETCS MO0 UCTEYEHUH CPOKa 00KaJIOBAHUS 3TO-
rO ONpeneeHns, a B Cllydae MOAadd >KalIoObl — MOCTe BHIHECEHUS
OTIpe/ieNIeHNs Cy1a 00 OCTaBJIEHUH KaIo0bI 0€3 yIOBIETBOPEHUSI.

B wactu 4 ct. 33 I'TIK P® ycTaHoBIEHO MPaBUIIO O TOM, YTO JIEJIO,
HaIpaBJIeHHOE W3 OJHOTO CyJa B IPYTOH, JOJHKHO OBITH TIPHUHSTO
K pacCMOTPEHHIO CyJIOM, B KOTOPBIM OHO HaIpaBjeHO. YOoTpeOaecHne
B 3aKOHE 000pOTa «JIOJDKHO OBITH NMPHUHATO K PACCMOTPEHHIO» O3Ha-
YaeT, 4TO CyJ 00s3aH MPUHATH JIEJI0 K PACCMOTPEHHIO JaKe B CIIydae
€ro OIMMOOYHOTO HANpPaBIEHHs. DTO MPABHIIO TIOATBEPIKIAETCS TAKKE
MPSIMBIM  YKa3aHHWEM IIPOIIECCYyallbHOTO 3aKOHa O HEHOMyCTHUMOCTH
CIIOPOB O MOJCYJAHOCTH MeXJy cyaamu B Poccuiickoit ®enepaiuu.
CrnemoBaTensHO, JIEI0 MOXKET OBITh TIEPEAHO OJHUM CY/IOM B JIpYTOn
TOJILKO OJIMH Pa3.

I'naBa 6. /loka3aTejibCTBAa M JOKA3bIBAHUE
B I'PAKIAHCKOM CYI0IIPOU3BOICTBE

§ 1. IlonsiTHe M CYIIHOCTDH Cy1e0HOT0 10KA3bIBAHUS

B ropuamdeckoii aureparype pacipocTpaHeHO MHEHHE, U4TO CyIe0-
HOE JIOKa3bIBaHWE — 3TO YPETYJIMPOBAHHBIH HOpPMaMH TPaKAaHCKOTO
MIPOIIECCYATBHOTO TpaBa Imporiecce (MyTh) IBIKEHHSI OT BEPOSITHBIX CY-
JKIEHUH K MICTUHHOMY 3HAaHHUIO, 00ECTIeYNBaIOIeMy BBHIHECEHUE 3aKOH-
HBIX ¥ 00OCHOBAaHHBIX CYICOHBIX perneHuit'. HbIMU clioBaMH, Cyie0-
HOE JTOKa3bIBaHHWE PAaCCMATPHUBAIOT, B TIEPBYIO Odepelb, Kak cynebHoe
TIO3HAHKE, T.€. KaK BUJ MO3HAHUs, NMEIOUINA CBOM OCOOCHHOCTH U 3a-
KOHOMEPHOCTH.

[lo3ranme — 3TO cOCOO MPUMEHEHHS WIIN HCIOJIh30BAaHHUA UMEI0-
IIUXCS 3HAHWH KOHKPETHOW JIMYHOCTH ISl PEIeHUs] CTOSIIUX Tepen
Hell (kak umcciemoBateneM) 3aaad. [I[puMeHHTENHHO K CyAeOHOH nes-
TEIFHOCTH PeYb MOXKET H/ITH O TO3HAHUH CyOBEKTaMH, KOTOPhIE BOBIIE-
YEeHBI B TPXKIAHCKUAHN MPOIECC U UMEIOT COOTBETCTBYIOIIHE IPOIECCY-
aNbHBIE TPaBa I 00S3aHHOCTH.

JlokaspiBaeTcss B CyneOHOM AESITENBHOCTH CYIIECTBOBAHHUE WITU
OTCYTCTBHE OTPE/EICHHBIX (PAKTOB, ¢ KOTOPHIMHU 3aKOH CBSI3BIBACT

' Cm.: TpeywHukoe M.K. CynebHbie fokasaTenscTsa. M., 2004. C. 31.
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BO3HUKHOBCHUC, UBMCHCHUEC WM MPCKpAlICHUE TCX HJIM UHBIX IIpa-
BOOTHOIIIEHUH.

Bremmnnm IIPOABJIICHUEM cyne6Horo IIO3HAHUS WIN OOKa3bIBaHUS
SBIIIETCS TpolrleccyanbHas dopma. He ciyuaitno M.B. PemernukoBa
CUUTACT AOKAa3bIBAHHEC 0CcO0BIM BUIOM MMO3HABaTEJILHOMI JACATCIIBHO-
CTH, OTJIMYACTCA BJIACTHBIMU Ha4daJlaMH, UCXOAAUNIMMH OT Cyda Kak
oprana, KOTOPBIil pa3pemraer crop’.

CrieioBaTelIbHO, JIOKa3bIBAHHE MOYKHO PacCMaTpPUBATh Kak MPaBO-
MEPHYIO JIEATEIBHOCTh ONPEICICHHBIX 3aKOHOM CYOBEKTOB, MPHUEM
JIESITEIILHOCTh CTPOTO PErjIaMEHTUPOBAHHYIO.

B 10 *)e BpEMS MHOTHE YUCHBIC ITOJIararoT, 4TO AOKa3bIBAHUC HE
MOJKET CTPOMTHCS TOJHKO Ha OCHOBE MPOLIECCYATbHBIX HOPM; 3Ta Jes-
TCJIBHOCTH CJIOKHAsA U MHOTOT'paHHas.

Cyn HEe mpocTO MO3HAeT ACHCTBUTENHHOCTh, OH B IMPEIITUCAHHOM
3aKOHOM TIOPSAJIKE YCTAaHABIHWBaeT (PAKTHl, C KOTOPBHIMHU, MTOBTOPHM,
3aKOH CBS3bIBA€T BOSHMKHOBEHHWE, M3MEHEHHE, MPEKPAIIeHHE PaBO-
otHomeHuH. Ilpm 3TOM Cyn monb3yercs He 000 WHbOpMaHen
(cBenenmsamMu o (akTax), 3HAYUMOW JJI pa3pericHusl Jelia, a TOJIBKO
CBEJICHUSMH, KOTOPHIE TIOIYYEHBI U3 UCTOYHHUKOB, MPETYCMOTPEHHBIX
3aKOHOM M OTBEUAIOIINX MPEAbIBISEMBIM K HUM TPEOOBAHHSIM.

[IponeccyanbHast 1 TOTHYECKas CTOPOHBI JTOKa3bIBAHUS HAXOIATCS
B IOCTOSTHHOM JHAJIEKTUYECKOM B3aMMOACWCTBUHU. Ecimm HapymieHsI
MpOIECCYaNbHBIE HOPMBI, PETYIHPYIONIUE, K TIPUMEPY, MOPSAIOK IO-
nmydeHus (BOBIIEUEHHs) OKA3aTeIbCTB, TO pPEIIeHHEe, OCHOBAaHHOE Ha
TaKoOM J0Ka3aTelbCTBE, OyIeT M HEe3aKOHHBIM, M HEOOOCHOBAHHBIM.
Ecmu sxe HapyIIeHBI JTOTHYECKUE 3aKOHBI TIPH MCCIIEIOBAHUN JI0Ka3a-
TENBCTB M MX OIEHKE, TO BHIHECEHHOE Ha OCHOBE TaKOW OIEHKH CY-
nebHoe perreHue OyieT He0OOCHOBaHHBIM U TIOJIE)KHUT OTMEHE.

CrnemyeT Takke UMETh B BUAY, YTO YCTaHOBJICHHUE OOCTOSTEILCTB
TPaXXTaHCKOTO JIeJIa ellle He TapaHTUPYET €ro MPaBUIBHOTO pa3perie-
HUS O cymecTBy. HeoOxonuma To4Has KBaU(UKAIUS paccMaTpH-
BaeMOro MpaBoOTHOIICHUs. [IpaBoBas OlEHKa HEOTIENMMa OT 3aKO-
HOB Jioruku ¥ npaBa. Kak mumer C.®. AdanacweB: «byayun ncuxu-
YEeCKOW JEATEIbHOCTBIO, OI[CHKA OIUPAETCS Ha CIOBECHO-JIOTHYECKOE
MbinuieHHe. C ero MOMOIINBI0 CYJIbsl ONpPENeNsieT CYIIHOCTh (PaKkToB.
BHemHuM ke OpUSHTHPOM Il ONPECIICHUS CYIIHOCTH SIBIISTFOTCS

' Cm.: PewemHukosa M.B. Kypc [okasaTensCTBEHHOMO NpaBa B POCCUIACKOM
rpaxgaHckom cygonpoussogctee. M., 2000. C. 5.
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HOPMBI 1IpaBa, TO €CTh JIUI0, OCYIIECTBIISIONIEE MPaBOCyANe, TOCTO-
STHHO CpPaBHHMBAET YK€ YCTaHOBJICHHbIE (haKTHYeCcKHe 00CTOATEIhCTBA
¢ hakTamu, 3aUKCUPOBAHHBIMU B HOPMaX MaTePHUAILHOTO MpaBay'.

Takum 00pa3om, TOKa3bIBaHHUE MPEACTABISIET COOOH CIOXKHBIN CO-
[IUAJIbHO-TIPaBOBOI ()eHOMEH, B KOTOPOM HPOSIBIISIETCS BO BCEM CBOEM
MHOT000pa3HH JIESITENBHOCTD MPOIecCyalbHas 1 JJOrnYecKas.

JlokaspiBaHHEe — 3TO 0Cc00asi Pa3HOBHUIHOCTH YEIIOBEYCCKOM JesI-
TCIBHOCTH U, KaK MOXHO y6e}II/ITBCSI 13 BBINICU3JIOKCHHOI'O, OHO CO-
CTOUT W3 OIpEJENICHHBIX JJIEMEHTOB, ONPEICICHHON COBOKYITHOCTH
JIEACTBUH.

Yucno Takux 3J€MEHTOB, WIN 3TaloB, a TAKKE UX HAaUMEHOBaHHE
B CIIELIMATIbHON JIUTEPATYPE Y Pa3InUHbIX aBTOPOB UMEET OIIpEeIICH-
Hble oTnnuus. Ha Ham B3, cyneOHOe JOKas3bIBaHUE Cla2aemcs u3
CeOYIOUUX INIEMEHMOS:

oIpeesiCHHE PeIMETa JOKa3bIBaHUs MO ACTY;

oTpeaesieHHe Kpyra MICKOMBIX WJIM HEOOXOAMMBIX JIOKAa3aTeNIbCTB;

MOJIyYeHHE JI0Ka3aTeNbCTB (32 CUET WX MpPEJCTaBlIeHUS U coOu-
paHus);

HCCIICIOBAHUE U OLICHKA JJOKA3aTebCTB.

IIponiecc cyneOHOro NOKa3bIBaHUSI TECHO CBS3aH C €r0 LENbIO.
Bomnpoc o ToM, 4TO SBIAETCS LENBI0 MPaBOCYIUsI BOOOIIE U JOKA3bl-
BaHUs, B YACTHOCTH, — KPaeyroJIbHbII KaMEeHb [IPOLIECCYaNbHON Hay-
ku. [103TOMy eMy MOCBSIIEHbI MHOTOUHCIICHHBIE PA0OTHI YUCHBIX .

BoJIBIIMHCTBO YUYEHBIX, HCXOS U3 LIeJIEH U 3a7a4 IPaKIAHCKOTO
CYJIOIIPOU3BOJICTBA, & TAKXKE €ro MPHHIIUIIOB, CYUTAIOT, YTO Cyneo-
HOE JTOKa3bIBaHUE HAMPABICHO HA YCIMAHOBIEHUEe UCMUHbL NO pd3-
pewaemomy Oeny. Paznu4aroTcs mMpu 3TOM TOAXOMABI K OIpeiele-
HHIO XapakTepa ycTaHaBIMBaeMOW UCTUHBI. I1o3TOMY BCTpeuaroTcs
(GOpPMYJIMPOBKHU: «OOBEKTHUBHAS HCTHHA», «(hopMaibHas HCTHHAY,

' AgpaHacbes C.®. Mpobrnema UCTVHbI B rpaaaHCKOM CyAONPOU3BOACTBE:
YyebHoe nocobue. Capatos, 1999. C. 70.

2 Cm.: Aparacbes C.®. MpobriemMa UCTUHBI B FPaxaaHCKOM Cy/JONpOu3Boa-
ctBe: ABToped. AuC. ... KaHa. opug. Hayk. CapaTtos, 1998; Kosnos A.C. AkTy-
anbHble Npobnembl Teopun [oKasaTenbCTB B Hayke rpaxaaHCcKoro mpouecca.
WpkyTck, 1980. C. 16; Moxoe A.A. MNpoGnembl UCTUHbLI B YCIOBUSIX COCTSA3aTESb-
Hoctu // CoBpemeHHoe npaBo. 2002. Ne 2. C. 32-35; [Tonos [1.A. ®yHKuuK co-
BPEMEHHOrO rpaxaaHCKoro cygonpoussoacTsa: ABToped. AMC. ... KaHd. iopua.
Hayk. CapartoB, 2005; Yecosckol E. [lecTByeT N NpuHUMN OOBHEKTUBHOW UCTU-
Hbl B rpaxkgaHckom npouecce // Poccuiickas toctuums. 2001. Ne 5. C. 16, 17.
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«TpotieccyasibHas MCTHHA», «cyneOHas uctuHay'. PasHornacus mo
MOBOJy HAaWMEHOBAHHSA XapakTepa pe3yJbTaToOB JESATEIHHOCTH CyJa
HOCAT TPUHIMIIAATBHBIN XapakTtep. TepMuHOIOrHYecKoe 0003Hade-
Hue, kak ormedaer C.D. AdaHacheB, CTaBUTCS B 3aBHCHMOCTH OT
CYIIHOCTHOTO HAaIOJHEHHsl Kateropuu’. IIpoOieMa MCTHHBI TPAKTO-
BaJlaCh C Pa3HBIX TO3MIMI: HIeaTn3Ma, CyOhEKTUBHU3MA, JK3UCTCH-
[UaJIM3Ma, IIparMaTu3Ma, IUaJeKTHYECKOT0 MaTepruann3Ma.

Ha nHam B3rnsz, npaBUibHEE B YCIOBHMSIX COBPEMEHHOU EHCTBU-
TETLHOCTH BECTH PEUb O CYOeOHOU UCTUHE.

JlaHHBIN TepMUH, ¢ OHON CTOPOHBI, YKa3bIBaeT Ha CyOBEKTa, TO-
Jy4aroIIero HTOTOBOE 3HaHUE — CY/, C APYTOil — BO MHOTOM CHUMa-
eT Ipo0IIeMy «OOBEKTUBHONY U «(OPMAaTHLHOM UCTHHBL.

Lenp cynebHOTO MOKa3bIBaHWS COCTOWUT HE B MEXaHHYECKOM Ha-
TIOJITHEHUN Jiela JTOKA3aTeIhCTBEHHBIM MaTepuaioM (dhopmamnsm), a
B M3BJICUCHUH W3 JIOKA3aTENbCTB CYAOM II0 BO3MOYKHOCTH TOYHBIX
BBIBOJIOB (OOBCKTUBH3AIIN) AJIT OOOCHOBAHUS PEIICHUS, TSI 3aITATHI
nmpaBa. B To e Bpems He Bcerna MpefcTaBIsSeTcs BOZMOXKHBIM yCTa-
HOBHTDH B TOYHOCTH, B MEITBYANIINX MOJIPOOHOCTSIX BCE TO, YTO UMEIO
MECTO B IIPOILIOM, J1a ¥ BPSA JIX 3TO U Tpedyercs. Heobxommumo rias-
HOE, CYITHOCTHOE, 0e3 4ero HEBO3MOXHA MPaBHIIbHAS KBATN(DHUKALINS
Y BBIHECEHHE aKTa, OTBEYAIOIIETO MPEABIBIIEMBIM TPEOOBAHUIM.

K ormedenHoMy crenyer H00aBUTh, YTO IO PALY TPAKAAHCKHX
JIeJT B CHJTY TIPSIMOTO yKa3aHHs 3aKOHA CyJl HE YCTAHABJIMBAET NCTHHY
B TOM TNOHUMaHHH, O KOTOPOM MBI TOBOPHM O COOTBETCTBHH (haKTa
peanbHOCTH (B CHITy NIEHCTBHS MPaBWII JOMYCTUMOCTH, TPE3YMITIHA,
bukImii).

C y4eTroM M3IOXKEHHOTO 100 CYOeOHbIM 0OKA3bIBAHUEM 8 2Padic-
OaHCKOM CYOOnpoU3800Ccmee ciedyem NOHUMAMb NPAGOMEPHYI0 Oesl-
MenbHOCMb CYOBLEKMO8 O0KA3bIBAHUS NO ONpedeieHuio, NOLYYeHUIo,
UCCTED08ANUIO U OYeHKe TOPUOUYECKU 3HAUUMBIX C8e0eHUl 0 (aKmax,
0CYUeCmeasieMyio 8 NPeOnUCanHoOl 3aKOHOM (opme, HANPAGIEeHHYIO

' Cwm.: Bacbkosckuii E.B. Kypc rpaxgaHckoro npouecca. M., 1913. T. 1.
C. 356; lonmbmcmen A.X. CocTsa3aTenlbHOE Hayano rpaxgaHckoro npolecca
B TEOPUM U PYCCKOM 3aKOHOAATenNbCTBE, MPEUMYLLECTBEHHO HoBelwem // Opu-
andeckne nccnepoBaHus n ctatbu. Cr6., 1894. C. 409; Manbiwes K. Kypc rpa-
XOaHckoro cyponpoussoacTea. CrM6., 1876. T. 1. C. 287, 288; S6n04ykos T.M.
YuebHUK pyccKoro rpaxaaHckoro cygonpoussoactea. Apocnaenb, 1910. C. 28.

2 Cm.: ApaHacbes C.®. Mpobrema UCTUHBI B FPaxaaHCKOM Cy/J0Npou3Boa-
cTBe: YyebHoe nocobue. C. 14.
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Ha paspeuieHue 0eid, BbIHECEeHUe 3aKOHHO20 U 0OO0CHOBAHHO20 AKMA
cyoebHou enacmu.

§ 2. IlonsaTue cyaeOHBIX 10KA3aTEJLCTB

Jnst ysicHeHUsI KaTeropuH «cyJaeOHOe NOKa3aTelbCTBO» OOBIYHO
UCHOJb3yeTcs (PUIOCO(CKO-NPABOBON IMOAXOM. YUYCHBIC BBIBOJIST
JTaHHOE TMOHSATHE, UCTIONb3YsI TEOPHUIO OTPAKEHUS M COMOCTABIIASA APYT
C IpyTOM JI0Ka3aTeIbCTBO JIOTHYECKOE U CyAeOHOE.

Ilon moxa3piBaHMEM (OKA3aTEIBCTBOM) B JIOTUKE IMMOHMUMAIOT yC-
TaHOBJIEHHE UCTUHHOCTH OJHOTO CYKJEHHS C TIOMOIIBIO IPYTHX, yKe
W3BECTHBIX IOJIOKEHHUMH, CY>KICHUIN, IPUHUMAEMBbIX 33 UCTUHHBIE. [Ipu
9TOM TIOHSTHS «IOKa3bIBAaHME» W «IJOKa3aTeIhCTBO» OOBIYHO YTIOT-
PEOIIAIOTCS KaK TOXKIECTBEHHBIC.

B ropuandeckoil Hayke M 3aKOHOZATEIbCTBE IMOHATHS «JlOKa3a-
TEJILCTBO» M «JIOKa3blBaHME» paziauyarorcs. Kaxgoe m3 HUX HMeeT
CBOE cojiepkaHue. B cyneOHOHN NesaTenbHOCTH T0Ka3bIBACTCs CYLIEeCT-
BOBAaHUE WM OTCYTCTBHE (HaKTOB, C KOTOPBIMH 3aKOH CBS3BIBAET BO3-
HUKHOBEHHE, W3MEHEHHUE, MpeKpalieHue npaBooTHomeHuid. [Ipomecc
JIOKa3bIBaHUS OCYLIECTBIISIETCS] IPH ITOMOIIN J0KA3aTeabCTB. UTO ke
noJpa3zyMeBaeTcs Mo Cy1eOHBIMHU J1OKa3aTEIbCTBAMU?

B ropunudeckoil nuTepaType onpeaeaeHre 10Ka3aTenbCcTB MPOBO-
qutcest 6o uepe3 Qaktel, 1100 uepe3 cBeleHUs o Qakrax. Ha nHam
B3MUIS, XapaKTEPUCTHKA JIOKa3aTeNbCTBA KaK CBEIACHWUH O (axTax
MPEJCTaBIseTCS Oojiee TOYHOW. B OCHOBE JaHHOTO BBHIBOJA JICKHUT
MH(QOPMAIIOHHBIA MOJXO0I.

WNndopmanus — 310 cBeAeHMs, COOOIIEHNS, TOTyYEeHHBIE OT Ma-
TEpUANBHBIX O0BEKTOB, T.€. CpeAcTBa ycTaHOBIeHHs (akToB. Cie-
JIOBATENbHO, MOJ COAEpPXKAHUEM JO0Ka3aTENbCTB MOXKHO IOHHMAaTh
nH(popManuio, cBeleHnd O (aKTax, MOICKAIINX YCTaHOBJICHHIO
o Jely.

B pesynbrate oTpaskeHHs OOBEKTHI 3all€daTiIeBAIOTCS Ha OIpere-
JICHHOM HOCHTENE B BHJE KOHKpETHOTo o0pa3za. TouHO Tak e u mpu
nokaspiBaHuy, numeT M.B. PemerHukoBa: «O0CTOATENBCTBA, MMOJJIE-
JKalre T0Ka3bIBaHHUIO (TPeIMeT AOKa3bIBaHMs) OTPAXKAIOTCS B CBEIE-
HUsAX (nH(bOpMaruu) 00 ATUX 00CTOSTENhCTBaX. B 3aBHCMMOCTH OT
XapakTepa CBSI3M CBEJCHHUSI MOTYT OTpa)kaTh 0OCTOSTENBCTBA IIpeaMe-
Ta JIOKa3bIBaHUS HEMOCPEACTBCHHO WJIM omocpeaoBaHHO. Ha ocHoBe
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UX W3y4YeHHs CYOBEKThI JOKa3bIBaHUS NPHUXOJAT K ONpE/ICICHHBIM
BBIBOJIAM, Pa3peIIAONINM JETI0» .

[poreccyanbHbIl 3aKOH peryiaMeHTHpYeT (HOpMY, MOCPEACTBOM
KOTOPOW MOTYT OBITh MOJTyY€HBI JaHHBIE CBEACHUS (MCKomas uHDOp-
Manys). JTU CBEACHUSI MMOTYJalOTCs U3 OOBSICHEHUH CTOPOH M TPETh-
WX JIHII, IOKa3aHUH CBHUJIETEJIeH, MMChbMEHHBIX M BEIIECTBEHHBIX JJOKa-
3aTEJIbCTB, ayIUO- U BUJICO3AIINCEH, 3aKIIFOUEHUN IKCIIEPTOB.

WHpIMU crioBaMH, B OTJIIMYUE OT JOKA3aTEIbCTB B OOBIYHOM 3HA-
YEHHUH ITOTO CJIOBA, CyJeOHBbIE JOKAa3aTeIbCTBA JOJKHBI 3aKIH0YaTh
B cebe uHPOpPMALMIO, H3BJIECUCHHYIO TOJBKO U3 YCTAHOBJIEHHBIX
B 3aKOHE CPEACTB JOKa3bIBAHUS.

BMmecte ¢ TeM rpaxpaHCKoOe IIPOLEcCyaabHOE JOKa3bIBAHUE OCY-
IIECTBIISICTCS B COOTBETCTBUHU C YCTAHOBJIEHHOH 3aKOHOM IPOLIECCY-
agpHON (OPMOH, T.€. MOKa3aTeIhCTBA ITONYYalOT, UCCIACAYIOT M OIle-
HHUBAlOT B CTPOTOM COOTBETCTBHU C TPEOOBAHUSAMH TI'Pa)XIAaHCKOTO
IPOLIECCYANbHOTO 3aKOHA.

Takum 00pazoM, MOHATHE CyNeOHOTO JOKa3aTeNIbCTBA MOXKET OBITH
JAHO TIYTEM OTPAXKEHUS B HEM CIEOYVIOWUX XAPAKMEPUCTIUK: CBEACHUS
(nrdopMmanus) o ¢akTax; CBEIEHHUs, IMONyUYeHHbIE U3 YKa3aHHBIX B 3a-
KOHE CPEICTB JOKa3bIBaHUS; CBENCHUS O (DaKTax, IMOJyUYEeHHbIE B IO-
psiIKe, IPeyCMOTPEHHOM MPOLIECCYaNbHBIM 3aKOHOM.

Ha ocHOBaHMH H3JI0KEHHOTO MOXXHO C(HOpPMYJIMPOBATh CIEIYIO-
IIee OMPEEICHUE: CYOeOHbBIMU OOKAZAMENbCBAMU ABTAIOMCS c8ede-
HUsl 0 (hakmax, cnocobHvle NOOMEepOUms (ONPOBEPESHYMb) UMeroujue
3HaueHue 0N NPAGUILHO20 paspeuieHus 0enda (akmel, nOIyueHHble,
UCCIe006AHHbIE U BLIPAIICEHHBIE 8 CIPO20 YCMAHOBICHHOM Npoyeccy-
ANbHBIM 3AKOHOM NopsioKe.

Henb3zs Taxoke 000HWTH BHIMaHHEM BOIIPOC O GYHKLUAX CyIeOHBIX
JIOKa3aTeNbCTB.

K @yuxyuam cyoebnvix doxazamenbcme MPUHATO OTHOCUTB: Opra-
HU3AIHOHHYI0, OTpakKaTeJIbHO-HH(POPMAIMOHHYIO U yJIOCTOBEPUTEIb-
HYO (QyHKIUH.

Opeanuzayuonnas QyHxkyusa NposBISET ceOs yepes Mmpolecc opra-
HU3alMu cOopa HEOOXOIUMBIX JOKA3aTelIbCTB IO [Ny, MO3BOJISET

' Pewemnukosa M.B. Kypc nokasaTenbCTBEHHOro npasa B POCCUNCKOM rpa-
xaaHckom cyponpoussogctee. C. 119.
Cwm.: Monya+Hoe B.B. CobvpaHue [okasaTenbCTB B rpaXKaaHCKoM npoLecce.
M., 1991. C. 13.
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HAKOMHTh MEPBUYHYI0 HH(OPMAIUIO (MPEABAPUTEIbHBIC JT0KA3aTENb-
CTBA) JUIS €€ MOCIIECIYIONEro UCCIICIOBAHUS U OLCHKH.

OmpasicamenvHo-un@opmayuonHas QyHKyus TPOSIBIIET ceOs B BOC-
MPOU3BEACHUH U CUUTHIBAHUN MCKOMOH MH(OPMAIIMH, KOTIa PeIIaroTCs
BOIMPOCHI OTHOCUMOCTH, JIOIYCTUMOCTH, JOCTOBEPHOCTH JIOKA3aTeIbCTB
1O JIeNy.

Yoocmosepumenvnas yukyus posBiseT ceOs depe3 apryMeHTa-
U0 KOHEYHBIX BBIBOJIOB CyJa (Ha OCHOBE OKOHYATEIBHBIX JIOKa3a-
TEILCTB) TI0 pa3pemacMoMy eIy B CyAcOHOM akTe.

§ 3. IIpeamer noxa3pIBaHUsl.
OcHoBaHMsI 0CBOOOKIEHUSI OT 10KA3bIBAHUS

[IpaBunbHOE OIpeeNieHne NpeaMeTa JAOKA3bIBAHUS 10 KKIOMY
JIeNTy Ype3BhIYAHO BaXKHO: €CJIH OYIyT YCTaHOBIICHBI HE BCE (DaKThI,
HEOOXOAMMBIE [T pa3pelieHns Aeia, TO 3TO MOBJIEYET 32 COOOU BBI-
HECeHHE CyJIOM HEOOOCHOBAHHOTO PEIICHWS; €ClIU XKe Cya OyleT Hc-
cienoBath (paKkThl, KOTOpHIE HE MMEIOT 3HAUeHHs JJs Jena, TO 3TO
MOJKET MPUBECTH K HEMPABIJIFHOMY Pa3penieHHIo Jelia 10 CyIIECTBY,
MOCKOJIBKY CyJ OyZeT OCHOBBIBATH CBOE pelleHne Ha (akrax, He
HMEIOLINX C TOYKH 3PEHHS 3aKOHA CYIIECTBEHHOI'O 3HAUCHHUS.

Wtak, xakue k€ OOCTOATENBCTBA IOIJIEKAT OKA3BIBAHUIO IIO
rpakJaHCKOMY JIeJly, 4TO SIBJISETCS IPEAMETOM JoKa3biBaHusA? OTBeT
Ha 3TOT BOIIPOC HE TaK IPOCT, KAK 3TO MOXKET [IOKA3aThCs Ha IEPBBII
B3, OTMETHM OCHOBHBIE IO3MIMH, TOYKH 3PEHUS 110 JAaHHOMY
BOIIPOCY.

Cyn, 4To0BI pa3peuuTh A€N0, JODKEH YCTaHOBUTh OIPEAETICHHBIN
(hakxT MM COBOKYMHOCTH (pakToB. Kakne 310 axTsi?

M.K. TpeymHHKOB BBIIENSET CICLYIOUIUE cpynnbvl (hakmos, A6-
JAIOWUXCA 00eKMOM NO3ZHAHUA: IOpUANYecKre (aKThl MaTepHaIbHO-
NPaBOBOTO XapaKTepa; 10Ka3aTelIbCTBEHHbIE (PaKThl; (haKThl, HUMEIOLINE
npoLeccyalbHOe 3HAUeHHE; (PAaKThl, YCTAaHABIMBAEMBIE IUIS BBIIOJIHE-
HUS BOCITHUTATENBHBIX U MPEIYIPEIUTEIbHBIX 33/1a4 IPABOCYIHS .

SIcHO, 4TO (haKThl, KOTOpPBIC MO3HAET WM JIOJDKEH MO3HATH CY]I
[0 TOMY WJIA WHOMY JIeNTy, KaKUM-TO 00pa3oM CBSI3aHBI C MPEAMETOM
nokaspiBaHusA. Ho xakoBa »aTa cBs3p? Hamu He cirydaifHO momdepku-
BaJIACh CBSI3b MEXKJTY JIOKAa3bIBAHUEM W TIO3HAHHEM.

' TpeywHukos M.K. Cyne6Hble nokasaTenbctea. M., 1997. C. 9, 10.
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[IpeameToM MOKa3BIBAHUS, COTIACHO TOUKE 3PCHUS TAKUX YUCHBIX,
kak A.®. Kneitaman, T.A. Jlunyamsumu, C.B. Kypsuies, sBustorcs
TOJIBKO FOpUIUIECKUE (PaKThl OCHOBAHUS MCKA M BO3PAKCHUM ITPOTHUB
HEro, Ha KOTOPBIC yKa3bIBaeT HOpMa IIpaBa, MOJJIS)KaIas MpUMeHe-
auio0'. IHBIMU CITOBaMH, pedb MAET 00 yCTaHOBJEHWH (haKTOB Mare-
pHaTBHO-TIPABOBOTO Xapaktepa. Ciemys 3TOMY MOAXOAY, OOBEKT MO-
3HAHUS U MPEAMET TOKA3BIBAHUS COOTHOCSITCS KaK 00Iee W 9acTHOE.
JlauHBlii mMoaXod B MambHEHIIEM MBI OylleM WMEHOBATh KakK )3Koe
HOHUMAHUe npedmema OOKA3bIBAHUSL.

[IpeameToM MOKa3BIBaHUSA, COTIIACHO TOYKE 3PEHUS IPYTOH TPYyII-
MBI VYICHBIX, SIBIIIOTCS HE TONBKO (haKThl MaTepHaIbHO-TIPABOBOM
OPUPOJIBI, HO M HMHBbIC (HAKThl, UMEIONINE IOPUANYECKOe 3HAYCHHUE’.
JlaHHBI TOIX0]] CBUACTEIECTBYET O HATMIUH UUPOKO2O NOHUMAHUSL
npeomema OOKA3bIBAHUSL.

®dakTudecku MpobiieMa MpeaMera JOKa3bIBaHUS (€ro y3KOoro
Y ITUPOKOTO TIOHMMAHWSI) CBOJUTCA K TOMY, BXOMSAT JIM B TIPEAMET
JTOKa3bIBAHUSA TOJBKO OOCTOSTENHCTBA MATEPHAIHLHO-TIPABOBOTO Xa-
pakTepa WIH ¥ WHBIE 00CTOSATENbCTBA ((haKThI).

Ha nmam B3rsin, Gonee MpaBHiIbHBIM OyAET MPUAEPKUBATHCS IIH-
POKOTO TTIOHWMaHUS TpeaMeTa ToKa3biBaHuA. CBA3aHO STO C TE€M, YTO
CTOPOHBI (OOBIYHO 3TO TpaXkaaHe, HE WMEIOIIHE CIEeNHUaTbHBIX IOpH-
IUYECKUX 3HAHHWI) HE BCETJa MOTYT TOYHO ONpENeNUTh OCHOBAaHHE
cBOMX TpeOOBaHWU WM Bo3pakeHH. Kpome Toro, B cyae MpUXOIUT-
sl IOKa3bIBaTh HE TOJNBKO (DaKThl MaTEPHUATHHO-TIPABOBOTO XapaKTepa,
HO W WHBIC (akTel (Hampumep, (HakT COOIMIOACHHUS MPETCH3MOHHOTO
rmopsaka, (hakT HEBO3MOXKHOCTH y4aCTBOBATh B pa3dUpaTehCTBe Jena
B CHIIy COCTOSIHHS 3IO0pOBBs). J[00aBUM K 3TOMY CIIOKHOCTH W3Ha-
YalbHO TOYHOTO OTIPEENICHHs] 3HAYMMOCTH TOTO HMJIM WHOTO (haKTa JUis
repcneKTrBel Beero nena. Cyn Tpu MOATrOTOBKE Jena K cylaeOHOMY

' KneiiHman A.®. OCHOBHbIE BOMPOCHI TEOPUM AOKA3aTENLCTRB B COBETCKOM
rpaxagaHckom npouecce. M., 1950. C. 33; Jlunyawsunu T.A. MNpeomeT ookasbl-
BaHWA U pacnpefeneHve GpemMeHn OokasbiBaHWS MeXay CTOpOHamMu B COBET-
CKOM rpaxpgaHckoM npouecce. M., 1961. C. 7; Kypbinee C.B. OcHOBbI Teopumn
[oKa3blBaHWNs B coBeTCKoM npasocyamn. MuHck, 1969. C. 39.

2 Bukym M.A., 3atiues U.M. paxpaHckuin npouecc Poccum: YyebHuk. M.,
1999. C. 233; TpeywHukos M.K. CynebHble pokasaTtenbctea. M., 1997. C. 13;
®amkynnuH ®.H. O6wme npobnembl npoleccyansHOro AokasbiBaHus. KasaHb,
1976. C. 48, 55; Cmpozosuy M.C. MatepunanbHas nctvHa u cygebHble gokasa-
TenbCcTBa B COBETCKOM yronoBHoM npouecce. M., 1955. C. 239; OcokuHa I".J1. Vck
(Teopus n npaktuka). M., 2000. C. 186; KommeHTapuii k ATNK P®. M., 1997. C. 111.
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pa3dHUpaTeNbCTBY MOXKET TOJNBKO TPEANONOKHUTEIFHO YCTAaHOBUTH
npeAMET JOKa3bIBaHUS [0 ITOMY JIeNly, ONpPEACTHTh HE0OXOIUMbIE
JIOKa3aTeNbCTBa, CPENICTBA JOKa3biBaHUs. B mociemyromem mnpeamer
JIOKa3bIBaHUS B CBS3H C peasiu3allieil CTOPOHAMH CBOHX IIPAaB MOXKET
CYIIECTBEHHO MEHSThCSI.

A.I'. KoBalleHKO TpaBUJIBLHO TIOJIaraeT, YTO JJIsS BBIHECCHUS
000CHOBaHHOTO PEIICHUS CIEAYET MOJIb30BaThCS TAKUME TOHSTHS-
MU, KaK «IpeIMET MOKa3bIBaHUA HCTIA», «IIPEAMET IOKa3bIBAaHUS
OTBETYHKAY, «IIPEAMET [TOKa3BIBAHHUS TPETHETO IIHIA», «IPEeIMEeT
JIOKa3bIBAHUSA CyIan .

JlaHHBIA TONXOJ TIPENCTABISCTCS MPOMYKTHBHBIM B TPaKTHUeE-
CKOM TIJIaHEe — TIO3BOJISIET YETKO ONPENENIUTh KPYT UCKOMBIX JIOKa3a-
TEJILCTB, & TAK)KE CHUMAET OCTPOTY TUCKYCCHU MEXIY y3kum ((HakThl
MaTepHaIbHO-TIPABOBOTO XapaKkTepa) U wupoKum TIOHUMaHUEM TIpe]i-
MeTa JIOKa3bIBaHUSI.

IMpeamer poka3piBaHUsI CyJ/ia, COTJIACHO JIAHHOMY TOJXOJY, B OT-
JUYre OT TpeaMeTa ITOKa3bIBaHHS CTOPOH CIIOPHOTO MPABOOTHOIIE-
HUS, OyJIeT CKIaAbIBaThCs U3 (PaKTOB, COCTABISIIOIINX MPEIMET JOKa-
3BIBAHMS JINII, YIACTBYIOMKUX B nejie (0OBIYHO (haKTOB MaTepHAILHO-
MPaBOBOM TNPHUPOMBI), a TAK)KE HHBIX OOCTOSATENBCTB MaTepHalIbHO-
MPaBOBOTO W TPOIECCYaTbHOTO XapaKTepa, 3HAYMMBIX JUIS TPABUIIb-
HOTO paspernreHus nena. CiemnoBaTenbHO, MPeIMET AOKa3bIBAaHUS CyJa
mupe IMpeaMeTa JAO0Ka3bIBaHUS CTOPOH CIIOPHOTO TMPaBOOTHOIICHHUS,
Belb B pe3yJbTaTe YTBEP)KICHHUI CTOPOH HAaWOOJee 4acTo OIMpeess-
ercsi 00beM (PaKTHYECKOTO MaTepHaja MaTepHalbHO-TIPABOBOTO Xa-
paxTepa, MoAJIeKAIer0 YCTAaHOBJICHHUIO, PEeXe — MPOIECCYATBHOTO.

Opunnyeckas xBanmudukanus OTHOIIEHWH CTOPOH, BEISBICHUE
(hakTOB, UMEIOUINX WCKIIOYUTENBHO TPOIECCyallbHOE 3HAYeHHe, OT-
JIENBHBIX JIOKAa3aTeIbCTBEHHBIX (DAaKkTOB, (haKTOB, HEOOXOIUMBIX IS
MIPUHATHUS Mep NPOPHIAKTUIECKOT0 XapaKkTepa, — 0OSI3aHHOCTh Cy/1a.

OTMedeHHOe BBINIE MO3BOJSET TAKKE CHIENATh BHEIBOA O TOM, UYTO
TIPEZIMETOM JIOKa3bIBAHUS TI0 TPAXKAAHCKOMY JIeITy SBJISITCS HE eINHIY-
HBIH (DakT, a (PaKTUYECKU COCTaB — COBOKYITHOCTH (hakToOB (0OCTOS-
TENBCTB), IMEIOIINX 3HAYCHUE ISl Pa3pelieH sl TPaXKIaHCKOTo JIea.

Bo3HuKaeT Taxke 3aKOHOMEPHBIH BOIIPOC: KAKOBO MECTO U Ha3Ha-
YeHHE TNPOLECCYalbHBIX W J0KA3aTeIbCTBEHHBIX ()aKTOB B TEOPHHU

' KosaneHko A.I. dopmupoBaHue npeameTa [oKa3blBaHWUS B rPa4aHCKOM
cyponponssoacTee // ApOUTpaxkHbln 1 rpaxxaaHckmin npouecc. 1999. Ne 2. C. 24.
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JIOKa3aTeNIb,CTBEHHOTO MpaBa, €CIH MPUICPKUBATHCS Y3KOTO MOHUMa-
HUSI TIpeIMETa JIOKa3bIBaHMs, BKIFOYAIONICTO JIMIIb (aKThl MaTepu-
AITHHO-TIPABOBOTO 3HAYCHIIS?

CTOpOHHHKH Y3KOTO TOJIKOBaHHS BOBCE HE OTPHUIIAIOT, a TPHU3HA-
0T He0OXOMMOCTh JOKa3bIBaHUS U (DAKTOB MPOIIECCYaTBHOTO Xapak-
Tepa, M [OKa3aTeNbCTBEHHBIX (hakToB. Iy XapaKTepHUCTHKH Bcel
COBOKYITHOCTH WMEIOIIUX 3HAYCHHE JUISI Jielia 00CTOsTEIbCTB, MOoJ|Ie-
KAIMX YCTaHOBJICHHUIO, B TEOPUHU J10KA3aTEIbCTBEHHOIO IIPaBa MMHU
OBUIO IPEATIOKEHO HCIIOIb30BATh TAKUE MOHATHA, KaK «OOBEKT JOKa-
3BIBAHUSY, KIPEAETBI TOKA3bIBAHUA», «IIPEIETbl CyA€OHOr0 HUCCIeo-
BaHU».

ITogBoast UTOTM U3JI0XKEHHOMY, OTMETHUM (Dakmobl, KOMopbvle BHE
3aBUCHUMOCTH OT MMEIOLINXCS B TEOPUH HOAXOIO0B CVO OO0NIHCEH YCMa-
HOBUMb, YMOObL paspeuiums 0elo no CyWecmsy.

K takum ¢akram oTHOCAT: (akThl MaTepHaIbHO-IIPABOBOIO Xa-
pakTepa; mporeccyainbHble (DaKTHI; JOKa3aTeIbCTBEHHBIE (PaKTHI; (hak-
ThI, UIMEIOIINE BOCIIUTATEIbHOE 3HAUCHHE.

Daxmul MamepuanrbHO-NPABOBO20 Xapaxmepa ONPeNeNioT MaTe-
PHAIBHO-TIPABOBBIE B3aMMOOTHOIIEHHUSI CTOPOH — YYaCTHUKOB KOH-
¢nukra. X ycraHoBieHHe HEOOXOAMMO AJISI MIPABUIIBHOTO TOHHMA-
HUSI HOPMBI MaTepUaIbHOTO IPaBa, PEryIHpYyIOIel CIOpPHOE MpaBo-
OTHOLICHHUE, U MOCIEeIYIOMIETO Pa3peIeHNs Aeja IO CYIIECTBY.

Ipoyeccyanvhvie ghakmpi JOKA3BIBAIOTCS B CBA3U C HEOOXOIUMO-
CTBIO COBEPILEHMS MPOLECCYANbHBIX NCHCTBUM, BIMSAIOIIMX HA JIBU-
KEHUE Jeja B CyZe, 3alUTy MPaB U OXPaHAEMBIX 3aKOHOM MHTEPECOB
JML, YYacTBYIOUIMX B Jelie (Hampumep, odecrieueHne UcKa, IpruocTa-
HOBJICHHE NPOU3BOJICTBA MO AETY).

Hoxazamenvcmeennvie gpakmsvi — 3T0 (aKThl, KOTOpPHIE, OyaydH
JIOKa3aHHBIMH, MO3BOJISIIOT MyTEM JIOTMYECKUX YMO3aKJIIOUEHHH BBI-
BECTH HMCKOMBIH Iopuandeckuil (akT (BBIBOTHBIC J0KAa3aTeIbCTBA).
Yare Bcero 3To oTpuULaTelIbHbIE (aKThl, ONMPOBEPraloUIfe yTBEPKIe-
HUS IPOTHUBHOM CTOPOHBI.

Daxmbl, no3goaaOuUe CYOY BLINOIHAMb GOCRUMAMENbHbIE U Npe-
dynpeoumenvhvle 3a0auu npasocyous. OOBIYHO K HUM OTHOCST (hak-
Thl HapyLICHUs 3aKOHHOCTH, JAIOLIME CYAYy OCHOBAaHHWE BBIHOCHTH
yactHbie onpeaenenus (4. 1 ct. 226 ['TIK PD).

3aBepiias H3JI0KEHHE MaTepHala O INpeAMeTe IOKa3bIBaHUS,
CKaXEM O JIOKATbHOM npeomeme 0OKA3bl6aAHUsl, THOT A BBIACISIEMOM
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B JIuTeparype. Bee, 0 4eM roBopuIiioch BbIIIE, OTHOCUTCS K npedmeny
Odoxazvieanus no oeny 8 yerom. OgHAKO B TpoIiecce CyaeOHOTO pas-
OMpareNnbCTBa Jie7ia BO3HUKAET MOTPEOHOCTh COBEPIIUTH Psifl Ipoliec-
CyalbHBIX IEWCTBUH (HampuMep, MPUHATHE Mep Mo 00ecredeHuto
UCKa, Paccpoyka YIUIATBl CyJIeOHBIX PAaCXO/IOB), COBEpIICHHE WU
HECOBEPIIICHUE KOTOPBIX 3aBUCUT OT JOKA3aHHOCTH WM HEIOKa3aH-
HOCTH OTAEIbHBIX (akToB. Takue eauHUYHBIC (DAKTHI U COCTABISIOT
JIOKAJTFHBINA TIPEMET JOKa3bIBaHUSI.

[Ipn paccMoTpeHHH TPakJAHCKOTO JIeNla CIIEAyeT YIUTHIBATh (hak-
mol, He nooaedxcawue ookasvisanuio. I'TIK PO mpemycmarpuBaer Tpu
KaTeropuu (pakToB, KOTOPHIE MOTYT OBITH TIOJIOXKEHBI B OCHOBY pellie-
HUS TI0 ey 0e3 MoKa3bIBaHus B CyIeOHOM 3aceIaHuH:

1) obmen3BecTHBIC (DAKTHI,

2) IPeroIUIIHAIEHO YCTAHOBICHHBIE (DaKTHI;

3) mpu3HaHHBIC CTOPOHOM (haKTHI.

Obweuzsecmuvimu SBISIOTCS (PAKTH, O KOTOPBIX 3HAET IIMPOKUI
KpYT JIMII, B TOM YHCJIE CY/IbH.

IIpaBo mpu3HaTH (QakT OOMEU3BECTHBHIM MPENOCTABICHO CYyHIY.
DTO BO3MOXKHO MMPU OJHOBPEMEHHOM HAIHYUU 08YX YCI08UlL: 00BEK-
THBHOM — HM3BECTHOCTH (DaKTa MIMPOKOMY KPYTY JIHI] U CyOBEKTHB-
HOM — HM3BECTHOCTH (paKTa BCEM UICHAM Cy[a.

Peub B 3THX ciydasx UAeT U 00 aKCHOMax, T.e. CYXKACHHUSIX, MHO-
TOKPaTHO MPOBEPEHHBIX Ha MPAKTUKE U HE HYXIAIOMIMXCS B 0COOBIX
JIOKa3aTeNbCTBAX B CHIIY (DAKTHUYECKOW SICHOCTH WJIH METOIOJIOTHYE-
cKkoit mpocToThI. [IpUurHA MPUHATHS TaAKUX aKCHOM KPOETCS B TIO3HA-
BaTENbHON CIIOCOOHOCTH YENOBEKa K HEMOCPEICTBEHHOMY YCMOTpE-
HUIO OYEBUIHBIX UCTHH.

Tlperoouyuanvuo ycmawnosnennvie gaxmel, T.e. YCTAaHOBIICHHBIC
paHee BBIHECCHHBIM U BCTYNHBIIUM B 3aKOHHYIO CHIIy MPHUTOBOPOM
WM PEIICHUEM CyJia IO KOHKPETHOMY JCIy.

[Iperoguuus — 3TO Takoe HOPMATHBHOE IMPEANUCaHKE, KOTOPOS
[PEIOCTABISET OpraHy, pPacCMaTPUBAIONIEMY OPUAUYECKOS JEIO,
BO3MOXXHOCTh OCBOOOIHUTH CeOsi OT HEOOXOJIUMOCTH 3aHHUMATHCS JI0-
Ka3bIBaHUEM OOCTOSATENBCTB, YK€ paHEC YCTAHOBJICHHBIX M 3aKper-
JICHHBIX B COOTBETCTBYIOIIEM CyIeOHOM akTe (PElIeHHH, MPHTOBO-

pe)'.

' NopweHes B.M. HeTunnuHble HopMaTUBHbIE NpeanucaHust B npase // Co-
BeTCkoe rocygapcTso u npaso. 1978. Ne 3. C. 116.
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Ucxons u3 cmpicna 4. 2 cr. 61 I'TIK P® obcrositenscTBa, ycra-
HOBJIEHHBIE BCTYNHBIINM B 3aKOHHYIO CHJIY ITOCTAHOBIIEHHEM II0 pa-
HEe PaCCMOTPEHHOMY ey, 00s3aTeNbHBI U CyJda. YKa3zaHHBIE 00-
CTOATENHCTBA HE JOKA3BIBAIOTCS BHOBb M HE MOMJIEKAT OCTIAPUBAHUIO
IIPH PaCCMOTPEHHUH IPYTOro Jeia, B KOTOPOM YYacTBYIOT Te€ )K€ JIUIIA.
OpHako BO3MOXKHBI CHUTYallMH, KOTJAa WMEIOUIHecS IO ey J0Kasa-
TENbCTBA BXOAAT B MPOTHBOPEUYHE C TPEIOTUINAIBFHBIMU (aKTamu.
Kak moctymats cyay B 3TOM ciydae?

OpnHM TpoIecCyamicThl UCXOMAT W3 TOTO, 9TO (PaKThI, yCTaHOB-
JIEHHBIEC BCTYNHBIIUM B 3aKOHHYIO CHIIy PEIICHHEM CY[a, HE BXOJAT B
MpeAMET JOKa3bIBaHUS U JIOJDKHBI IPUHUMATHCS KaK UCTUHHBIE; IPY-
THE CYHTAIOT, YTO B (JOPMHPOBAHWN CBOWX BBIBOJIOB CyJ HE CBS3aH
HUKAKAMH paHee COCTOSBIIUMHUCS CyIeOHBIMU aKTaMu .

He nmaer opHO3HAYHOTO OTBETa M JEHCTBYIOINUN Ipa)kIaHCKUN
nporeccyanbHbIi 3akoH. C 0HOM CTOPOHBI, NCTIOIB30BAHHE TIPEION-
1 — 00s13aHHOCTh cyaa (ct. 61 T'TIK P®D), ¢ npyroit — HeT (cT. 67
I'TIK PD).

3aKOH yCTaHABIMBAET HE YTO WHOE, KaK MPE3yMIIHIO HCTHHHOCTH
CyneOHOTO pemieH s, KOTopas MOXeT ObITh, KaK yKa3bIBa€T CaM 3aK0-
HOJIaTelb, OIPOBEPTHYTA, ITO3TOMY O0Jiee MPEATOYTUTENEHOW BBITIIA-
JIUT BTOpasi MO3ULHUS.

Ipusnanue cmoporotl ¢pakmos, Ha KOTOPBIX Opyras CTOpPOHA OC-
HOBBIBAaET CBOM TPeOOBaHUS WM Bo3pakeHus. J[aHHas HOpMa SBISET-
C HOBEJUION, JEHCTBYIONIEH B IpakJIaHCKOM CyJIOITpou3BojicTBe Poc-
cuu ¢ 1995 r. B Teopun rpakaaHCKOro mporiecca (hakThl, TPH3HAHHBIC
OJTHOW CTOPOHOMW (IIPH HAMYHH OOSI3aHHOCTH JOKa3bIBAaHUS UX JIPY-
TOW CTOPOHOI), elle HA3BIBAIOT OeccnopHuimu. BaXXHO OTMETHTH, YTO
npu3HaHue ¢akTa SBISETCS YaCTHBIM CIy4aeM OCBOOOXIEHHUS OT
JTIOKa3bIBaHUA. 37€Ch BEIHMKA POJIb YCMOTPEHUS, BHyTPEHHETo yOex-
JIeHHsI Cybu (Cyael) B MPaBIWBOCTU JIMIA, OTCYTCTBHH TPUHYKIE-
HUS WK 3201y KICHUS.

[TosTOMYy mpeacTaBnseTcs NpaBUILHBIM CUMTATh MPU3HAHUE TOKA-
3aTE€IBCTBOM.

CornacHo 4. 3 ct1. 68 I'TIK P®: «B ciyuae, ecnu y cy1a UMEIOTCS
OCHOBaHM OJIaraTh, YTO MPU3HAHUE COBEPIICHO B LENSIX COKPBITUS

Ccm: Bbepsull A.E., Mycun B.A. O npetognumm cygebHbix aktoB // BecTHuk
BAC P®. 2001. Ne 6. C. 65, 66; EpemkuHa A.[1. Mpetoguunn B COBETCKOM rpa-
[aHckom npouecce: ABToped. Auc. ... kang. topug. Hayk. M., 1970. C. 7.
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JIEHCTBUTEIBHBIX OOCTOSTEIBCTB Jejda WM MOJ BIMSHHUEM oOMaHa,
HACHUJINS, YTPO3bI, JOOPOCOBECTHOTO 3a0JIyXKICHUS, CyJ HE MPHUHHU-
MaeT TIpHU3HaHHE, O YeM CYJOM BBIHOCHUTCS OIpeneiieHne. B atom
ciydae JaHHBIE 0OCTOSTEIHCTBA MOIICKAT JOKA3BIBAHUIO HA OOIIHIX
OCHOBaHUIX.

§ 4. CyObeKThl 10Ka3bIBAHUSA

CyOBeKTaMy, WIN YYaCTHHKAMH TPAKIAHCKHUX IPOIECCYaTbHBIX
MPaBOOTHONICHUN, SIBJISIIOTCS TpaXKgaHe MW opraHmsanud. Hapsmay
C HUMHU B TPAXXIAHCKHUX IPOIECCYaATHHBIX MPABOOTHOIICHUSIX MOTYT
y9acTBOBATh HWHOCTpPAHHBIC TpaKIaHE M JMla 0e3 TpaKIaHCTBA,
a TaK)Ke MHOCTPaHHBIC IOPUINICCKHUE JINTIA.

HanmoMHMM, 4TO BCEX YYaCTHHKOB Mpollecca MPHUHITO Kiaccupu-
OMPOBAaTh HA ONPeAETICHHBIE TPYIIHI B 3aBHCUMOCTH OT OTHOIIEHUS K
JIeITy, HaXOAAIIEMYCsl Ha paCCMOTPEHHUH. Yarie Bcero guidendiom mpu
MAKUx epynnwl:

1) nuna, pazpewmaronye aena (cyn);

2) nuna, y4acTBYIOIIUE B JieNe (CTOPOHBI, TPETHH JIUIIA, IPOKYPOP,
3agBUTENH U JIP.);

3) mura, comelcTBYIOMKE OTIPABICHNUIO TPABOCYIMS (IKCIEPTHI,
CIICITHAINCTHI, TICPEBOIIUKH H JIP.).

CyOBeKThl TPaKIaHCKUX TMPOIECCYaTbHBIX MPAaBOOTHOIICHUN 3a-
HUMAIOT Pa3IMYHOE IIPABOBOE IOJIOKEHHE, HAJIEICHBl HEOINHAKOBBIM
KPYT'OM IIPOIIECCYaTbHBIX MPaB M 00s3aHHOCTEH. B cBs3M ¢ 3THUM 3aKo-
HOMEpPEH BOMPOC: KTO ABIAETCS CyOBEKTOM JOKa3bIBaHUSI IO TPaXIaH-
ckomy nery? KTo mBmkeTcs K MCTUHHOMY 3HAHHIO, pealu3ys Mpeaoc-
TaBJICHHBIE 3aKOHOM TIPOIIECCyalbHbIC TIPaBa U UCIIONHSIS BO3JIOKEHHBIC
o0s3aHHOCTH? OTBET OYEBUICH: CTOPOHBI KaK CaMble 3aMHTEPECOBaH-
HbI€ YYaCTHUKH JOKa3aTelbCTBEHHOro mporecca. CormacHo 4. 1 cr. 57
I'TIK PO nokazarensCTBa MPEACTABISIOTCS CTOPOHAMHU.

OnHaKko ¥ CyJ HE SBIISETCS 0€3y4YacTHBIM, OC3BIHUIIMATUBHBIM Ha-
Oiroatenem mpoiiecca HoKa3piBaHus. IMEHHO Ha HEM JiexkaT o0s3aH-
HOCTH TI0 peaiM3aIliy 3a/1a4u TPakIaHCKOTO CyIOMPOU3BOJICTBA (CT. 2
I'TIK P®), ouenke nokazatenbctB (c1. 67 I'TIK PD), Beinecenuto 3a-
KOHHOTrO M o0ocHOBaHHOro pemenus (cr. 195 I'TIK P®). [lns atoro
CyJl HajienseTcsl JOCTAaTOYHBIMH MpaBoMoYMsIMH (4. 2 cT. 56, cT. 57,
67,79, 196 I'TIK PD).
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Jist pa3pelieHus MoCcTaBICHHBIX BOIIPOCOB M BBIJCTICHUS CyOBEK-
TOB JIOKAa3bIBAaHUS B DAY IPYTUX YYACTHHKOB Pa3peliaeMoro jena
HEOO0X0MUMO (C MO3UIUN HE TOJIBKO 3aKOHOAATENLCTBA, HO U MPaBO-
BOI JOKTPUHBI) OTMPEAETUTHh KBATU(HUIMPYIOIINE TPU3HAKK CyOBeKTa
JIOKa3bIBAHUSI.

Takumu npusHaxamu nPeoroNHceHo cuumams: HaTMIAE 00S3aHHO-
CTH TIO JIOKA3bIBAHUIO; PABO HA TIOCTOSHHOE YYACTHE B JIOKA3bIBAHUH;
HaJM9Ae MaTepruaIbHO-TIPAaBOBOM M (WIIH) MPOTIECCYaTbHOW 3anHTEpe-
COBaHHOCTH B UCXOJIe Jiena’.

PaccMoTpuM Hanu4mMe TakMX NPU3HAKOB Yy CYOBEKTOB TIpakIaH-
CKOTO CYyAOIPOU3BOICTBA.

Jluya, yuacmsyrowue 6 oene. OHM HaJeNEeHBI MIPABOM MPUHUMATh
aKTHUBHOE Y4YacTHE MpPU PACCMOTPEHHWH CYJIOM BCEX BO3HHKAIOUIHX
MaTepHaNbHBIX U MPOIIECCYATLHBIX BOIIPOCOB MO JEY.

I'pakmanckoe mporeccyaibHOe 3aKOHOIATENILCTBO, TIOBTOPHM, 3a-
KpeIIsieT Kpyr UX [IPaBOMOYHMI: NPaBO 3HAKOMHUTHCS C MaTepHaiaMu
Jiena, NPEeACTaBISATh J0Ka3aTelbCTBa, Y4acTBOBATh B HMCCIIEIOBAaHUU
JI0Ka3aTeNbCTB U Mpod. /laHHbIe MPaBOMOYMS CO BCEH OYEBUAHOCTHIO
CBHUJIETEIILCTBYIOT O HAJIMYMM IIpaBa Ha y4acTHE B JIOKa3bIBaHHH.
Kpome Toro, Ha 3THX JIMI{ BO3JIaraloTCs IpoLecCyalbHble 00s3aHHO-
CTH, B YaCTHOCTH, OpeMs JoKa3bIBaHuUA. Tak, ucTel JoKa3blBaeT (ak-
Tl OCHOBaHUSI HCKA, & OTBETYMK — (haKThl BO3PAKCHUS IPOTUB HCKA.

B cuity 04eBHIHOCTH 3THX HNPU3HAKOB Y JIML, YYaCTBYIOLIHUX B Jie-
Jie, OHU BCEMHU M 0€30rOBOPOYHO NMPHU3HAIOTCS B KayecTBE CYyOBEKTOB
JIOKa3bIBaHU.

Cy0 — 00s13aTenbHbII CyOBEKT JIF000TO TPakJTaHCKOTO TPOIIEeCCy-
JIBHOTO PaBOOTHOLIEHUA. Ero mpoueccyanbHble AEHCTBUS SBISIOTCS
OCHOBHBIM{ IOPHUIMYECKUMH (aKTaMu, BIUSAIOIIMMH Ha AWHAMUKY
MPOLIECCYANbHBIX OTHOLLICHUH.

IIpaBoBOE HONOXKEHHE Cyla XapaKTEPHU3YEeTCs CIEAYIOLUIMMH OCO-
OCHHOCTSIMM: CyZ BBICTYHAeT B KAaueCTBE OpraHa, HaJCICHHOIo Ipa-
BOMOYHEM pas3peliaTh BCE BOIPOCH], CBA3aHHBIE C PACCMOTPEHHEM
KOHKPETHOTO ZeJia; CyA SIBIAETCS YYaCTHHKOM IPOLECCYalbHBIX Mpa-
BOOTHOILLIEHUH.

ITo moBoay oTHECEHHMS Cyla K CyOBEKTaM JIOKa3bIBaHHS OBbLIO BbI-
CKa3aHO JIBE TIO3ULIHH.

' Cm.: PewemHukosa M.B. Kypc [okasaTensCTBEHHOMO NpaBa B POCCUIACKOM
rpaxgaHckom cygonpoussogctee. C. 89.
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Ilepsas nozuyus CBOJUTCS K NMPU3HAHUIO CyJa CYOBEKTOM JIOKa3bl-
BaHMI. B KadecTBe OCHOBHOTO apryMeHTa YKa3bIBae€TCS Hepa3pbIBHAS
B3aMMOCBSI3b MEX/Iy Cy/leOHBIM JOKa3bIBAHUEM W CYACOHBIM MO3HAHU-
em. [IporieccyanpHast JeaTebHOCTh Cy/Ia HE TIO3BOJISIET UCKIFOUUTH €T0
13 9rciia CyOBEKTOB rPpakJaHCKOTO MPOIIECCYATFHOTO TOKa3bIBAHHS.

CornacHo emopou nosuyuu CyA He SBISETCS CyOBEKTOM JOKa3bl-
BaHHUs, IIOCKOJIBKY OH HE JOKa3blBacT, a pewaeT. JlaHHas mo3unus
00yCIIOBIIEHA TOHUMaHUEM CYJIeOHOTO JOKa3bIBAaHUS TOJBKO KaK IPO-
LECCyaIbHOM ESITEIbHOCTH.

Ha nam B3ran, nmpencTaBisieTcsl MpaBUIBHOM IMEpBasi MO3HMLIKS.
Cyn HazieneH KOMIUIEKCOM IIPaB o T0Ka3bIBaHMIO (4. 2 cT. 56, cT. 57,
cT. 67 U 1p.), MO3BOJIAIOIUX MY BBIITOJHUTH MPEANNCAHHBIE 3AKOHOM
0053aHHOCTH W Pa3peIluTh JeN0, 3aUIUTUTh HApyLICHHBIE WM OCIa-
pHUBaecMBbIe TpaBa 3aWHTEPECOBaHHBIX Nu. Mmerorcs y cyaa u o0s-
3aHHOCTH IO ONpEENEHUIO IMpeaMeTa JO0Ka3bIBaHUs, OTHOCHUMOCTH,
JIOTTYCTUMOCTH J0Ka3aTelIbCcTB U T.A. Bce OHM HampaBieHbl Ha peasu-
3allUI0 €ro IMIaBHOM 00s3aHHOCTH — BeplIUTh npaBocynue. Cyn He
MOJKET YKJIOHHUTHCA OT YYacTHs B JOKa3bIBAHUH U OT BBIMOJIHEHUS TeX
MPOLECCYaAIbHBIX JIEUCTBUM, KOTOPbIE HA HETO BO3JI0KEHBI 3aKOHOM.

[ToaTomy cynebHOe moKa3bIBaHHE IieIecoo0pa3Hee paccMaTpUBaTh
KaK JeSTeNbHOCTh HE TOJBKO CTOPOH W JAPYTUX JIHII, YYaCTBYIOLIHX
B JIeJie, HO | Cy/ia.

Jluya, cooeiicmsyrowue npagocyouro. OHU TPUBIEKAIOTCS B TIPO-
Lecc Mo MHULMATUBE JIML, YYAaCTBYIOIIUX B Jeje, win cyna. Hampu-
Mep, B pe3yJbTaTe WCCIEIOBaHUs, MPOBEIESHHOTO JIMIIOM, 00Jamaro-
MM CHeHaIbHBIMU 3HAHUSMHU U HaBBIKaMU (IKCTIEpTOM), (hopMupy-
€TCsl AKCIIEPTHOE 3aKII0YEHUE, KOTOPOE PACCMATPUBACTCS C MO3HULIMMA
MPaBOBOM JOKTPUHBI U 3aKOHOJATEIbCTBA KaK CPEACTBO JOKa3bIBa-
Hus. CpefcTBa JAOKa3bIBaHUS HCIONB3YIOTCS CYOBEKTaMH JIOKa3bIBa-
HUS B [IPoOLIecCe JOKA3aTeIbCTBEHHOU IEATEIbHOCTH.

VY auu, coIEHUCTBYIOLIMX MPABOCYJIHIO, OTCYTCTBYET 3aUHTEPECO-
BaHHOCTh B Hcxoje Aena. bonee Toro, Takue numa moJjuiexaT OTBOAIY,
€CIIi OHHM 3aMHTEPECOBAHbI B HCXOJE JleNia WM HMEIOTCS WHBIE 00-
CTOSITETILCTBA, BBI3BIBAIOIINE COMHEHHE B HMX OECHPUCTPACTHOCTH.
Hu cBuperenu, HU 9KCIEPTHI, HU CEKpeTaph CyaeOHOro 3aceanusi He
MOTYT JeMCTBOBaTh B MPOIIECCE CAMOCTOSATENIbHO, HE MMEIOT KaKhX-
JIU00 COOCTBEHHBIX II€JICH, B OTJIMYME OT CTOPOH H CYy/a.
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Hanpuwmep, cormacuo 4. 2 cr. 85 I'TIK P® skcnept He Bnpase ca-
MOCTOSTECIIBHO CO6HpaTB MaTepuaibl A TIPOBCIACHUSA DKCIICPTU3LI,
BCTYyNAaTh B JIMYHBIC KOHTAKTHI C YHaCTHUKaMU IIpOII€CCa, pasrjialmarb
CBCACHHA, KOTOPBIC €My CTaJld HM3BECTHBI B CBA3U C INPOBCIACHUEM
9KCIIEPTU3BI, WIH COOOMIaTh KOMY-THOO O pe3yibTaTax 3KCHEpPTH3BI,
3a HCKJIIOYCHUEM Cy/a, €€ Ha3HAUMBILETO.

[MosToMy nipesicTaBisieTcs: OoJiee MPENNOYTUTENFHON MO3HIIUS UC-
KJIIOUEHHs JIULI, OKa3bIBAIOIIUX COJEHCTBUE NMPABOCYIHIO, U3 KaTEero-
puH CyOBEKTOB JOKa3bIBAHMUS.

§ 5. O6s13aHHOCTD 10KA3bIBAHUS.
Pacnpenesienune 00s13aHHOCTEH 10 T0KA3bIBAHUIO

B cootBercTBum ¢ 4. 1 cT. 56 I'TIK PO xaxmas cTopoHa M0JDKHA
JloKa3aTh T¢ 00CTOSATENBCTBA, HA KOTOPHIC OHA CChUIACTCS KakK Ha OC-
HOBaHUS CBOMX TPeOOBaHWI M BO3PAKCHHIA, €CIM WHOE HE TIPEIy-
CMOTpEHO (henmepabHBIM 3aKk0HOM. OOS3aHHOCTD, WITH OpeMsi JOKa3bI-
BaHHS BKJIIOYAET B €0 HEOOXOIMMOCTD TPEICTABIICHHUS, HCCIIEI0Ba-
HUS U OIEHKY JIOKA3aTeNIbCTB. TaK, UCTEI MOJDKEH JTOKA3hIBaTh (DaKTHI
OCHOBAHWMSI MCKa, & OTBETUYNK — (DAKTHI, 00OCHOBBIBAIOIIHNE BO3PaXKE-
HUS TIPOTHB HCKA.

OnHM TIpOLIeCCYaINCThl paccCMaTPUBAIOT JOKa3bIBaHUE KakK ropu-
Ouueckyro 00513aHHOCMb, TPYTHE TaK HE CIUTAIOT.

Ha nam B3risaz, memecoo0pa3Ho BECTH peub UMEHHO 00 00s13aHHO-
CTH. Bo-nepswix, 1opuandeckas 0053aHHOCTh MPEICTABICHUS JOKa3a-
TENBCTB MPSIMO 3aKPEIUIETCS] B OTAEIBHBIX HOPMaX 3aKOHOATENbCT-
Ba. /[pyroe nmemo, KakoBBI MOCIEACTBHSA HEWCIIONHEHUS TAaKOTO poja
00513aHHOCTH W B KaKOW IUIOCKOCTH 3Ty OOS3aHHOCTb pacCMaTpHUBAaTh
(B mporeccyanbHON WM MaTepHaNbHO-TIPABOBOM). 3aMETHUM TaKkKe,
YTO B pANE CIy4yaeB Takas 00sS3aHHOCTb NPSIMO OOECIIeYrBAETCS TPO-
neccyanpHol cankiueit (cT. 238, 242 I'TIK P®). Bo-emopuix, HIYEro
0oJiee YeTKOro M CTPOWHOTO, YeM BHIpAOOTaHHAS M HE BBI3BIBAIOINAS
MPUHIUTTHALHBIX BO3PaXSHUN TEOPHsI IPABOOTHOIICHHUS, B TIPABOBOU
MOKTpUHE He cymiecTByeT. [Ipu 3TOM, Kak W3BECTHO, IOPHUANYECKOE
coJllep’kaHUe TPAaBOOTHOIIEHHS COCTABJISIOT CYOBEKTHBHEIE TpaBa U
CyOBEKTHBHBIE 00S13aHHOCTH.

B 10 ke Bpems crieyeT OTMETHTD, YTO 00S3aHHOCTh JOKa3bIBAHUS
uMeeT cBOw crieruduky. CTOpOHBI MPOSBISIOT aKTUBHOCTh B JOKa-
3BIBAHUM HCXOJISl M3 CBOMX COOCTBEHHBIX WHTEPECOB, a HE MHTEPECOB
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JIPyroil CTOPOHBI MM MHTEpEcOB IpaBocynusi. Kpome Toro, cropona
(Hampumep, OTBETYMK) MOXKET M HE OTCTAaMBaTh CBOM IpaBa M 3aKOH-
HBIE MHTEPECHI B Cy/€, HO B 3TOM CIy4dae OHA PHUCKYET MOIyYHUTh HE-
OmaronpuaTHeie A7 ceOs MOCHencTBUsS (yIOBIETBOPEHHE HMCKOBBIX
TpeOoBaHMH).

OOt MexaHu3M J0Ka3aTelbCTBEHHON JESTENFHOCTH M pacipe-
JIeJIeHUs] 00SI3aHHOCTEH 10 TOKA3bIBAaHUIO MCIOJIB3YETCS HEN3MEHHO.
Kak yxe oTmeuasoch, UCTEL JIOKa3bIBAET 0OCTOATENIBCTBA, HA KOTO-
pbl€ OH CChUIAETCS KaK Ha OCHOBAHMS CBOUX TPEeOOBaHWH, OTBET-
YUK — OOCTOSTEIbCTBA, HA KOTOPHIX OH OCHOBBIBAET CBOM BO3paXe-
HUS IPOTHB 3asBJICHHOTO UCKa.

CrieniuaibHBIMH HOpMaMH (eIepalIbHBIX 3aKOHOB MO2YM yCma-
HABIUBAMNLCA UHblE NPAGUA.

K uncimy Takux npaBuI OTHOCST, B YaCTHOCTH, pe3yMNyul.

IIpe3ymMnuuy MHOTOYMCIEHHBI M pPa3HOOOpasHbl. Yamie Bcero
YIOMHHAIOT B JIUTEPATYPE C1edyioujue npesymMnyuu:

BHHA JIOJKHHKA,;

JIOOpOTOPSAAOYHOCTE TPaXKIAaHUHA;

MpaBO COOCTBEHHOCTH;

OTLIOBCTBO;

000CHOBAaHHOCTb 3asBIISIEMBIX TPEOOBAHMIA;

000CHOBaHHOCTh HE OTMEHEHHBIX CY/ACOHBIX PEIICHHH.

[Ipexxne yeM BecTH pedb O MPE3yMIIIUSAX U WX HCIOJIB30BAHUU B
IpaXIaHCKOM CYJOIPOM3BOJCTBE, HEOOXOANMO OIPENEIUTHCS C KaTe-
TOpUEH IIPE3yMIILHUsD» KaK TAKOBOM.

B cnenuanbHON nuTepaTtype MO TEOPUM IIPaBa, TPa)kIaHCKOMY
MPaBy M I'Pa)kJIaHCKOMY MPOLECCYyaTbHOMY MpaBy OTCYTCTBYET €IHMH-
CTBO MHEHHH IO BOIIPOCY O MOHATHH, COJAEPKAHUN U BUJAX MPE3yMII-
[IUi1, HECMOTPSI Ha UX JUIUTENILHOE CYIIECTBOBAHUE.

[Ipe3ymmius — 3T0 MpeanonoKeHne, IPUHIATOe B KaYecTBE Bepo-
arHoro. Ilocnennee, B CBOIO 04epellb, — 3TO TAKOE IMOJIOKEHUE, KOTO-
poO€ BPEMEHHO, /10 MOMYYEeHHUS JI0KA3aTebCTBA IPOTUBHOTO, CUUTAETCS
MPaBUIIBHBIM ' .

OuocopckMH NPEeINOChUTKAMU CYIIECTBOBAHUS PE3YMIILUH SB-
JSIFOTCS B3aMMOCBSI3b ABJIEHUH M MOBTOPSEMOCTh, WM LUKJINYHOCTB,
MHOTHX TIPOLIECCOB, B TOM YHCIIE Pa3BUBAIOIIUXCSI B COLIMANIBHOM cdepe

' Cm.: KpaTkasi ounocodpckast aHUvknoneausi. M., 1994. C. 361, 362.
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U B NpaBe (3aKOHOJATENBCTBE), PErYJIHPYIONIEM BaKHeWIHe u3 00-
IIECTBEHHBIX OTHOLIECHU .

J.W. Meiiep onpenensi Mpe3yMIIIUIO KaK «Ipu3Hanue Qakra cy-
IIECTBYIOIINM IO BEPOSTHOCTH, YTO OH CYIIECTBYECT».

E.B. BacbkoBCKHMI1 aBai CIEAyIOLIEE ONPEACICHUE NPE3YMIILUU:
«3aKOHHBIE TPEATIOIOKEHUS — 00s3aTeNBHEIC TT0 3aKOHY 3aKITFOUCHHS
0 JI0OKA3aHHOCTH M3BECTHBIX (DaKTOB MPU HATMIHOCTH JAPYTUX (HAKTOBY®.

B.K. babaeB cdopmynmpoBan HanboiIee W3BECTHOS U IIHPOKO ITH-
THpyeMoe onpeenenue. [1o ero MHEHHUIO, TIPE3YMITIIUSI — 3TO «3aKpe-
IUICHHOC B HOpMax IipaBa MPEAIOJI0KECHNUE O HATMYUN WM OTCYTCTBHUU
IOPUINYCCKUX @aKTOB, OCHOBAaHHOC Ha CBA3HU MCXKIY HUMHU U q)aKTaMI/I
HaJIMYHBIMHA U IOATBEPKACHHOC IMPEAICCTBYOIIUM OHBITOM))A.

B nuteparype BBICKA3bIBAIUCh KPUTHUECKUE 3aME4YaHUsl B aJIpec
JAHHOTO OTpEJeNIeHUs, CBOISIINECS B OCHOBHOM K TOMY, 4TO HE
TOJIBKO IOpUANYecKre (aKkThl MOTYT OBITh OOBEKTOM MPEIIONIONKE-
HUS; K TOMY € 3TO OIpeleicHHe He YKa3blBaeT Ha IIellb TaKoro
HPEMOIIOKCHHUS .

B mocinieqHue ro/ipl OZHAa U3 YIaUHBIX MOMBITOK HCCIeI0BaHus de-
HOMEHa npe3ymnimii 6si1a nmpennpunara O.A. Ky3Hernooii.

ABTOp TpezuiaraeT CIeAyIOUINe BUIOBBIC HPUSHAKU Hpe3yMAYUU:
npe3yMIus (IpearnoIokKeHne) CoNepKUTCs B HOpME TpaBa, HaXoJs
CBO€ 3aKpCIJICHUE MPAMBIM HWJIM KOCBCHHBIM CHOCO6OM; mpeE3yMIuAa
UMEET OTHOIICHNE K HAJTMIHIO WU OTCYTCTBHIO 00CTOSATENHCTB ((hak-
TOB, TIPABOOTHOIICHUN, COOBITHH U Jp.), UMEIONTUX MPaBOBOE 3HaUe-
HUE W BIEKYIIUX TPABOBBIE TOCIEICTBUS; MPE3YMIIHS PETYINPYET
0OIIecCTBeHHBIE OTHOIIEHHS, TMOCKOIBKY NpEIIoiaraeT HeoOXOaH-
MOCTH (00S13aHHOCTD) TPHU3HAHUS 3aKPETUICHHOTO B HEH TIPEIITOIONKE-
HUS YCTAaHOBJICHHBIM 0€3 CIeMaIbHBIX JOKa3aTeIbCTB, €CIN He OyneT
JIOKa3aHO MPOTUBOIIOJIOKHOE TPEIITOIOKEHUIO®.

Oco0BIi1 UHTEpEC MPEICTABIACT MOCICAHUN W3 TEPCUUCICHHBIX
UCClleZIoBaTeNieM NpPU3HAK Mpe3yMIuu. PaccMarpuBas NpH3HAKA

' Cm.: babaes B.K. Mpeaymnuymm B coBeTckoM npase. [opbkuii, 1974. C. 9.

2 Medep .M. O topnanyeckmx BbIMbICIax U NPeanonoXeHnaX, O CKPbITHbIX
1 NPUTBOPHBIX AencTeusax. Kasaxb, 1854. C. 44.

3 Bacbkoackuli E.B. YueBHuK rpaxgaHckoro npouecca. M., 1914. C. 232.

* babaes B.K. Mpe3ymnuun B coBeTckoMm npage. C. 14.

5 Cm.: flubyc M. MpesyMnUmMs HEBUHOBHOCTY B COBETCKOM YrOMOBHOM MpO-
uecce. TawkeHT, 1981. C. 14.

® KysHeuoea O.A. Mpe3ymnuum B rpaxgaHckom npase. Cr16., 2004. C. 27.
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IIPABOBBIX MPE3YMIILUNI, CIEIyeT OTMETUTh, YTO OHM BCErJa 3aKpeEll-
JAIOTCA CHICHUAJBHBIMU MPOLECCYAaJIbHBIMU HOpMaMH, COJACp Kaliu-
muca kak B [TIK P®, Tak m B peryiasTUBHBIX (MaTepHaNbHO-
MPaBOBBIX) aKTax. VIHBIMU CIIOBaMH, pedb HAET O BKIIOUYEHUHU B pas3-
JIMYHBIC aKThI CIICHUAJIIBHBIX HOPM, PETYIUPYIOUIUX ACATCIBHOCTh U
mponecc MOKa3bIBaAHUA. Taxkue HOPMBI H3MCHAIOT WA OTMCHAIOT
JeiicTBre 00I1Iel HOPMBI .

B cBsa3m ¢ mznoxkenusiM mpaB O.B. baymwn, orMeuaromuii, 4to
MIPE3YMIIIIUS — 3TO, C OJHOM CTOPOHBI, POIIECCyaTbHOE TIPAaBHIIO, a
C IpyTOii — TPEIIOJIOKEeHHE, BEPOSTHOE 3HAHKME O CYIIECTBOBAHHUU
KaKoTo-1H00 (hakTa, COOBITHS, JEHCTBUS UM COCTOSHUS.

B 1O e BpeMs BpsI M MOXHO COTJIACHUTHCS C aBTOpaMH, IOJa-
TalolIMMH, YTO «3HAYCHHUE MPE3yMITIUH TOTHOCTHIO HCUEPITBIBACTCS
po0JIeMOii pacIipelieNieHrs 00s3aHHOCTEH MO JOKa3bIBAHUIO MEXKIY
CTOpOHAMU»®.

C.B. KypbuieB cuuTaer, 4T0 MHOTHE MHPE3yMOIHH (IIPE3YMITIUSL
JeecrioCOOHOCTH, MPABOMEPHOCTH 3aKIIOYaeMBIX CIIEJIOK) OCBOOOXK-
JIAI0T YYACTHHKOB MPOIIECCa OT JOKa3bIBaHUS .

I0.K. OproB ompenenser mpe3yMIIHA KaK «METOJ MPUHATHSI
peHIeHI/Iﬁ 3a HCUMCHUCM JIy4IICro, Koraa MpoCTO HET APYTroro BbI-
xoman®.

A.T. boHHep NUIIET, YTO MPUYHUHA 3aKPEIJICHUS MTPE3YMIIIUHN OTI-
penereHa 0OCOOEHHOCTSIME MX COEPIKaHUS: «... BCTPEUar0TCs 00CTOs-
TENbCTBA, WMEIOIINE CYIIECTBEHHOE IOPHIUYECKOe 3HA4YeHHE, JOKa-
3bIBaHHE KOTOPBIX KpaifHe 3aTPYJHUTETBHO, & TO U HEBO3MOXKHO»®.

He cnenyer, Ha Ham B3risia, 0OCIHATE MPE3YMIIIHIO TOIBKO Iepe-
pacrpeieIeHueM JJOKa3aTelIbCTBEHHOTO OpPEMEHH, a TPaXKIaHCKOE CyJI0-
IIPOM3BOJICTBO — TOJILKO MCKOBBIM IMPOM3BOACTBOM. Benps TpeGoBaHwme

' Cwm.: Baynun O.B. CneunanbHble HOpMbI B PaXkaAaHCKOM NPOLIECCyanbHOM
npase. BopoHex, 1997. C. 35-46.

2 Cm.: BaynuH O.B. Bpemsi fokasbiBaHus Npu pasbupaTenbcTee rpaxaaH-
ckux gen. M., 2004. C. 255.

% Cmbiwnsies J1.M. MpeaMeT fokasbiBaHWSA U pacnpeeneHne obs3aHHOCTel
no AoKa3biBaHWIO B COBETCKOM rpaxkaaHckom npouecce. M., 1961. C. 22.

* CMm.: Kypbines C.B. OCHOBbI TEOPUM [OKa3biBaHWUS B COBETCKOM MPaBOCY-
amn. MuHck, 1969. C. 96.

° Opnos KO.K. OCHOBBI TEOPWM [JOKa3aTENLCTB B YrONOBHOM npoLecce. M.,
2000. C. 97.

6 boHHep A.T. YcTaHoBneHue ob6CToATenbeTB rpaxaaHckux gen. M., 2000.
C. 122.
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HOPMBI ITpaBa 0OpaIIeHo K Cy/ly; IMEHHO OH Iiepepacipeenser J0Ka-
3aTeNILCTBEHHOE OpeMsi, pemaet MpoOJieMy JOCTATOYHOCTH JIoKa3a-
TENBCTB IS pa3pelIeHus aena.

CrnenoBatenbsHO, deticmeue npe3yMuyuy 3aKnodaemcs 6 cieoyio-
wem: B TIEpepaclpeneICHUH CyJOM Ha OCHOBAHUH NOJJIC)KAIIEH mpu-
MEHEHUIO MPE3yMILUU O053aHHOCTU IO OKa3bIBAaHMIO; B MCIIOIB30-
BaHUM CyJOM INPE3YMILMHU Il BOCIIOJHEHUS Ipoderna, 00yClIoBIIeH-
HOTO HEYCTPaHUMOH HEAOCTATOYHOCTBIO MM IPOTUBOPEUUBOCTHIO
JI0Ka3aTeJIb,CTBEHHON MH(OpMALNH 110 JIEITy.

Hanpumep, cornacho 1. 2 c1. 1064 I'K P®: «JIuno, npuunHuBIIee
Bpea, 0CBOOOXKIAEeTCSI OT BO3MELICHHS Bpea, €CIM JTOKAXKET, YTO Bpe[
NpUYUHEH HE IO ero BHHE». B mpuBeneHHOH (OpMyIHpOBKE 3aKOHA
YCTaHOBJICHA Mpe3yMNyUs GUHbl NPUYUHUmMeEsl 6pedd, 00ecTiedrBaroIIas
Oosiee APPEKTUBHYIO 3aIUTY UHTEPECOB CIa00H CTOPOHBI M peain3a-
M0 KOMITICHCAIIHOHHON (DYHKIMU TPayKIAHCKOTO MpaBa, YTo BIEYET 32
co00ii cremyrone MpaBOBbIE TOCIEACTBHUA. Bo-nepevix, HACTOAIIAS
npe3yMILus 00sI3BbIBACT CY/ MepepacipeaeinuTb 00sI3aHHOCTH 110 J0Ka-
3BIBAHUIO TI0 CPABHEHMIO ¢ 00mmM mpaBwioM. [lo Takomy aenmy He uc-
Terl (moTeprieBLINi) 00s3aH JOKa3aTh BAHOBHOCTH MTPUYMHHTETSI Bpea,
a OTBeTYMK (MPHYMHHUTENL Bpena) oOsi3aH JI0Ka3aTh CBOIO HEBHHOB-
HOCTb. Bo-6mopuix, ecin OTBETYMK HE JOKAXET CBOIO HEBUHOBHOCTb,
CYJ JOJDKEH MCXOAWTh W3 BHHOBHOCTU NPUYMHUTENS Bpena, T.e. CUH-
TaTh COOTBETCTBYIOIIEE HCKOMOE YCIOBHE HATMUHBIM.

Taxum o0pazoM, ocobennocmvio npe3yMnyuil AGIAEMCcs UX UC-
nonb306anue 8 00KA3AMENbCMBEHHOU OesiImeNbHOCU, HpUuuYemM 6He
3A8UCUMOCIIU O 80U U JHCENIAHUA YUACMHUKO8 npoyecca, m.e. 8 CULY
UX 3aKpenienus 8 3aKone, cied08amenbHo, 8 CULY UX 00sA3amenbHO20
NpUMeHeHUs NPU paspeueHuy KOHKpemuozo oend.

K uunciy HOpM, BIUSIOIIMX Ha JIOKAa3aTEJILCTBEHHYIO AEATEIb-
HOCTB, OTHOCAT TaKkXKe (DUKLIUH.

Qukyus — 3TO «HAMEPEHHO CO3AaHHOE, U3MBIIIJICHHOE TOJI0XKe-
HUE, IIOCTPOEHHE, HE COOTBETCTBYIOIIEE ACHCTBUTENIEHOCTH U OOBIYHO
UCIIOJIb3YEMOE C KaKOW-HUOY b ONPENEIEHHOMN LEIBI0» .

Orto obmiee ompeneiIcHUE MOXKET OBITh MOJHOCTHIO MPUMEHHMO
K IOPUCTIPYICHIIMM M JI0Ka3aTeJIbCTBEHHOW JesATelbHOCTH. MHBIMU

' Oxezo0e C.U. CnoBapb pycckoro sa3bika / Nog pea. H.KO. Weenoson. M.,
1989. C. 696.



6Bl maea 6 95

CIIOBaMH, BO3MOXHBI CHUTYallMH, KOTJa 3aBEJIOMO HEIOCTOBEpPHBIN
(akT cuuTaeTcsl CYIIECTBYIONIMM W TIOPOXKIAeT COOTBETCTBYIOIINE
FOPHUIMYECKIE TIOCIEACTBHIS .

K.C. OnmenpcoH mmcam O TOM, YTO MPE3YMININS OTIMYAETCS OT
GUKIUM HaIW4KMeM OIIPENeNICHHOM CTeeHH BEPOSITHOCTH MOpPOXKAae-
Moro ¢axra?.

®uknus, TakuM 00pa3oM, 10 CBOEMy NperHa3HauYCHUIO OJIM3Ka K
NpPEe3yMIILUH, HO OTJIMYAETCS OT Hee CTENEHbIO BEPOSITHOCTU ONpe/ie-
asieMoro (akTa U HEBO3MOXHOCTBIO €0 ONPOBEPKEHHUS.

B kauectBe npuMepa 3aKkperieHus GUKIUU MOYXKHO MIPUBECTH Y. 3
cT. 79 I'TIK P®: «Ilpu yKiIOHEHHH CTOPOHBI OT YYacTHs B SKCIEPTHU3E,
HETIPEICTaBICHNUH dKCIIEPTaM HEOOXOIMMBIX MaTepHaIoB U JOKYyMEH-
TOB JJIsl UCCIICIOBAaHMS M B MHBIX CITydasX, €CII MO 00CTOSATENCTBAM
Jena u 0e3 yyacTHsl 3TOW CTOPOHBI HKCIEPTU3Y MPOBECTH HEBO3MOXK-
HO, CyJ B 3aBHCHUMOCTH OT TOT'0, Kakasi CTOPOHA YKIJIOHSETCA OT JKC-
MEePTU3bI, a TaKKe Kakoe JJIs Hee OHa MMEeeT 3HaueHue, BIpaBe MpH-
3HaTh (aKT, JUIsl BBIACHEHHS KOTOPOTO 3KCIEpTH3a OblLIa Ha3HA4YcHa,
YCTaHOBJIEHHBIM WJIM OTIPOBEPTHYTHIMY.

Hacrosmmast puknus moOyKaaeT yJacTHHKA MPOIlecca COBEPIITUTE
OIIpPEJENICHHOE IPOLIECCYAIBHOE JIMICTBUE, a TaKKe MO3BOJLIET CyAy
BOCIIOJIHUTh Mpo0es, 0OYCIOBJIEHHBI OTCYTCTBUEM HAIJICHKAILETO
9KCIIEPTHOTO 3aKIIFOUCHHUS.

[Mpumepom duxiun seusercs u ct. 118 I'TIK P®D, cornacHo koto-
poHi «cyneOHasi MOBECTKA MM MHOE CyAeOHOE U3BEILEHHE MTOCHUIAI0T-
Csl TIO TOCIIEIHEMY H3BECTHOMY CyIy MECTY JKUTEIbCTBA WIIM MECTY
HaXO/ICHUs aZjpecata U CUUTAIOTCS JOCTABJICHHBIMH, XOTs OBl ampe-
car o 3TOMY afpecy OoJiee He MPOKHUBACT WM HE HAXOIUTCS».

[Momumo mpesymnuuii 1 QUKLIKI B 3aKOHOJATENBCTBE CYIIECTBY-
10T UHble HOPMbI, KOTOPbIE OKa3bIBAIOT BIMSHME Ha JIOKa3aTeNbCTBEH-
HYIO JIeSITEIBHOCTh M MepepacipeesicHue 10Ka3aTelbCTBEHHBIX 005-
3aHHOCTEH.

' Cwm.: 3adiyes U.M. MpaBoBble KUK B rpaxgaHckom npouecce // Poccuin-
ckas toctuumsa. 1997. Ne 1. C. 35.

2 Cwm.: KOdenscon K.C. [Mpobnema gokasbiBaHUSI B COBETCKOM FpaXKgaHCKOM
npouecce. M., 1951. C. 250.
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§ 6. OTHOCMMOCTD, 1ONYCTUMOCTb, I0CTOBEPHOCTH
U IOCTATOYHOCTD 10KA3aTeJbCTB

[IpaBunpHOE pemieHHe BOMPOCOB OTHOCHMOCTH, IOITyCTHMOCTH,
JIOCTOBEPHOCTH ¥ JOCTATOYHOCTH JIOKA3aTEJbCTB IMO3BOJSET MPHHTH
K HTOTOBOMY BBIBOJY TIO pa3pelIaeMoMy CyAOM TPaKIAHCKOMY NEITy
Y BBIHECTH 3aKOHHOE Y 000CHOBAaHHOE PEIICHHE.

Hx pemieHne mo3BOJSET OTBETUTH Ha Bompockl: Kakwe mokasa-
TEeJbCTBA JIOMYCKATh B MPOILIECC U uccieaoBaTh? Kakne moka3zaTenseT-
Ba JIOMyCTHMBI, a Kakre HeT? MoxeT i OBITh MPU3HAHO TO WM MHOE
JIOKa3aTeNbCTBO JOCTOBEPHBIM? SIBISIOTCA JM HMEIOLIMECS B JENe
JI0Ka3aTeNbCTBa JOCTATOUHBIMU AJs paszpewienus aena? HeoOxonnmsl
WIN HeT JajbHeNIIne AefcTBUs CyObEeKTOB JOKa3bIBAHUS 110 yCTAHOB-
JIEHUIO OOCTOSTENBCTB paspernaeMoro nena? KakoBel mpemeins Imo-
3HaHU CyJla U IIPEeAeNbl JOKa3bIBaHUA 110 J1eiTy?

Omuocumocms NOKa3aTeNbCTB — 3TO CBA3b MEXIY COAEPKaHUEM
(hakTUYECKUX NAaHHBIX U OOCTOSTEIbCTBAMM, MOUICKAIIUMH JTOKa3bl-
BaHUIO IO Aeny. MHeIMU cloBamH, TpeOyeTcs BBLICHUTb, OTHOCHTCS
JM Ta WIK UHas nH}popManus (CBEIeHNUs) K pa3peraeMoMy Ay .

IIpasuno omuocumocmy 3aKIr04aeTcs B TOM, YTO CyJ JOJDKEH HC-
CJIEIOBAaTh TOJIBKO T€ M3 JOKa3aTelbCTB, KOTOPBIE OTHOCATCS K JEIy.
Jannoe mpaBmino 3adukcupoBano B cr. 59 I'TIK P®. Opnako ero ne-
rajbHOE 3aKPEIUICHUE BECbMa JJAKOHUYHO M HE IPETEHAYET Ha MOJHOTY.

JlokazaTenbCTBO, HAa HAII B3IJIS, IPU3HACTCS OTHOCAIIMMCS K Jie-
Jqy B CIENYIOLUMX ciydasx. Bo-nepevix, KOTAa ¢ UX HOMOLIBIO YCTa-
HaBJIMBACTCS Kakoe-TUOO U3 OOCTOSATENBCTB, BXOIIIUX B MPEIMET
JOKa3bIBaHUs (TIO3UTHBHBIE [OKA3aTENLCTBA). Bo-6mopwvix, OTHOCH-
MBIMM TPU3HAIOTCSA JOKA3aTeIbCTBA, C MOMOIIBI0 KOTOPBIX MPOBEpPs-
I0TCsl (aKTHYECKUE JaHHBIE (JI0Ka3aTeNnbCTBa), YK€ HMEIOLIHEcs
B JieNie. B-mpemuux, OTHOCUMBIMU CUUTAIOTCS HE TOJBKO MaTepHabl
(cBeneHus1) WIM TO3UTHUBHBIE [OKa3aTENbCTBA, YCTaHABIMBAIOLINE
UCKOMBIE (DaKTBI, HO M JI0Ka3aTeJbCTBA HETaTUBHBIE, OIPOBEPraloIIne
HAJINYME TE€X WIN UHBIX OOCTOATENBCTB.

IIpaBuO0 OTHOCMMOCTH AO0Ka3aTENIbCTB MO3BOJIAET TOYHO OINpese-
JUTH 00BEM J10Ka3aTeIbCTBEHHOTO MaTepuala, YCTPaHUTh U3 MpoLec-
ca BCe HEHY)KHOE, HE OTHOCSIIEeCs K JIeTy.

[Tpu ompeneneHUH OTHOCUMOCTH AOKA3aTeNbCTB O0COOYIO 3HAYH-
MOCTh PHOOpETaeT YeTKOEe M MpaBUIILHOE ONpeJiesieHHe KaK mpeamMe-
Ta JI0Ka3bIBaHUS B LIEJIOM, TaK U JIOKAIBHOTO NpeAMETa J0Ka3bIBaHUS.
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IloHsTHE «IOMYCTUMOCTEY JO0KA3aTEIbCTB O3HAYAET BO3MOXKHOCTH
WCTIONIb30BAHUS TOTO WJIM MHOTO JIOKA3aTEeNIbCTBA B TPOLIECCE JOKAa3bl-
BaHMS OOCTOSITENBCTB, 3HAUMMOTO JUTS TIPABIIBHOTO pa3pelieHus Aema.

Jlonycmumocms — €CTh NPUTOJHOCTH JOKA3aTEeNbCTBA C TOYKH
3peHus] 3aKOHHOCTH HCTOYHHKOB, METOJOB M TPHUEMOB IONyYEHHUS
COOTBETCTBYIOIIEH WH(OPMAITHIHL.

Ilox mOMyCTMMOCTBIO JOKa3aTENbCTB OOBIYHO TOHHWMAIOT Clle-
nywoumee. Bo-nepevix, WCIOIB30BaHUE TOJIBKO IPENYCMOTPEHHBIX
3aKOHOM JI0Ka3aTelbCTB (OOBSICHEHHUsS CTOPOH M TPEThUX JIMII, IOKa-
3aHHA CBUJAETENEH, NMHCHMEHHBIE W BEIECTBEHHBIE NOKA3aTEIbCTBA,
3aKJIIOYEHUS] 3KCIIEPTOB). Bo-6mopwix, MOATBEPKICHUE KOHKPETHBIX
0OCTOSITENBCTB TOJIBKO ONPEAEICHHBIMH CPEICTBAMH JIOKA3bIBAHMS.
B-mpemuux, monydyeHrne AOKA3aTEIbCTB C COOJIIOJEHHUEM TIpaXKAaH-
CKOH TIpoIieccyabHON (hOPMEL.

[IpoBepka maTepuanoB, CBeICHUN Ha UX JOMYCTUMOCTh U HCKJIO-
YEHHE U3 MpOoLEecca JA0Ka3aTeNbCTB, NOJyYEHHBIX ¢ HapyLICHHEM 3a-
KOHa, PacCMaTpUBAETCs KaK BaKHEHILAs rapaHTHsl oOecIieueHus [IpaB,
cBOOOJ M OXpaHSAEMBIX 3aKOHOM HHTEPECOB, TapaHTHs NPaBHILHOTO
paspeleHus rpa)X1aHCKOTro Jea.

Pemas Bompoc o TOM, Kakue JOKa3aTelIbCTBa JOMYyCKaTh, & KaKHe
HE JIOMMyCKaTb B NPOLECC, CyJ PYKOBOACTBYETCS PacCMOTPEHHBIMU
BBIILIE KPUTEPHSIMH.

IIpu 5TOM CBOMCTBO IOIYCTUMOCTH JOKa3aTEIbCTB ONMPEIENAETCS
(OMKHO OMpEAETSTHCS) 3aKOHOM. B TO e Bpemsi clienyeT OTMETHTb,
YTO HHM OJUH 3aKOH HE COJEPXHT B LIEJIOM, T.€. B CHCTEMaTU3UPOBaH-
HOM BH/JE, IPABUII IPOBEPKU JOMYCTUMOCTH J0Ka3aTenbCTB. OTAeb-
Hble UHTepecyomue Hac HopMbl ecTb B I'TIK P®, npyrue — B uHBIX
MIPaBOBBIX aKTaX, YTO 3aTPYAHSAET UX MPAKTUUIECKOE IPUMEHEHHE.

B 3apyOexxHBIX cTpaHax BOMPOCY JOMYCTUMOCTH JOKa3aTelbCTB
3aKOHOAATENb yaenseT Oonpliee BHUManue. Hampumep, B Bemuko-
Oputranuu u CLIA cymecTByIOT 3aKOHBI, perIaMeHTHUPYIOIINE TMPO-
LIECC TOKA3bIBaHMS.

YroObl m30exkarh OMMOOK B pEIIEHHH BOMPOCA JOMYCTUMOCTH
WIM HEJOMYCTUMOCTH JO0Ka3aTelbCTB, Jydlle MpUIepKHUBAThCA Clle-
LYIOUIUX NpasU:

0 HaJJIeXaleM CyObeKTe MPeICTaBICHHUS I0Ka3aTeNIbCTB;

0 HaJIeXKalleM HCTOYHHUKE MOTy4YeHHs JOKa3aTelbCTBa;

0 HaJIeXalleil npoueaype noyydeHus 10Ka3aTenbCcTBa;
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0 MJI0JaX OTPABJIEHHOTO JIEPEBa;

0 HEJOMYCTHUMOCTH JTOKa3aTeNIbCTB, COACPIKAIIUX CBEJCHHUS HEU3-
BECTHOT'O TIPOUCXOKICHIIS,

0 HECITPaBEeIMBOM TPEAYyOCIKICHNN.

CornacHo npasuny «O Haodnesxcawem cydvexmey» N0Ka3aTEIbCTBO
JIOJDKHO OBITh TOJYYECHO JIUIIOM, NMPABOMOYHBIM MPOBOJUTH IO JIaH-
HOMY JIeJTy TO IpolecCyalbHOE AEHCTBUE, B XO€ KOTOPOro 3TO J0Ka-
3aTeNbCTBO MOITYYEHO.

CornacHo npasguny «O naonedxicawem ucmounuxey 10Ka3aTeabCTBa
JIOJKHBI OBITh MOJYYEHBI TOJIBKO U3 MPETyCMOTPEHHBIX 3aKOHOM HC-
TOYHUKOB — CPEJICTB JIOKa3bIBaHUs (OOBSICHEHUS CTOPOH M TPETHUX
TIUTI, TIOKA3aHUs CBUCTENCH, MMCHMEHHBIC U BEIECTBEHHBIC JOKa3a-
TENbCTBA, ayJUO0- U BUAEO3aIUCH, 3aKiIoueHus 3kcrnepToB). [lomyye-
HHUE JI0Ka3aTeIbCTBA M3 HE YCTAHOBJICHHOTO 3aKOHOM HCTOYHHKA BIIe-
YeT ero HeIOIMyCTHMOCTb.

3aKoH TaKke MOXET coJiep)KaTh 3alpeT Ha HCIOJIb30BaHHE OT-
JENBHBIX JI0Ka3aTeNbCTB B IMPOIECCE YCTAHOBIEHHS OOCTOATENHCTB
KOHKpeTHOTO nena. Hampumep, B coorBercTBuu ¢ 11. 1 c1. 162 'K P®D:
«HecoOmronenne mpocToll MMCEMEHHON (DOPMBI CIIENKH JIUIIAET CTO-
POHBI TIpaBa B CIIy4ae CIIOpa CChUIATHCS B IMOATBEPKICHHUE CIEIKH
Y ee YCIIOBUI Ha CBHIETENbCKHE TOKAa3aHNsA, HO HE JINIIAeT UX IpaBa
TIPUBOJNTH MUCEMEHHBIC U IPYTHE T0KA3aTEIbCTBAY.

B psame ciydaeB 3ak0H yKa3bIBae€T TOJIBKO Ha OINPENEICHHBIA HC-
TOYHUK (WIJIM UCTOYHHKH ), U3 KOTOPOTO MOTYT OBITH ITOTyYEHBI T€ WIIN
nHble cBepeHus. B coorserctBum co cT. 60 I'TIK PD obcroarenncTBa
JleJia, KOTOpble B COOTBETCTBHH C 3aKOHOM JIOJDKHBI OBITH ITOATBEP-
JKACHBI OIPENeICHHBIMH CpPEACTBaMU JOKAa3bIBaHWS, HE MOTYT TIOA-
TBEP)KIAThCd HUKAKUMHY IPYTHUMH JT0OKa3aTeIbcTBaMH. B Takux ciyya-
SIX HEBO3MOXKHA 3aMeHa (IToaMeHa) OJHOTO0 MCTOYHHKA (CpeAcTBa JI0-
Ka3bIBaHWUs) IpyruM (Hampumep, cT. 283 I'TIK PD).

CornacHo npasuiy «O naonesxcaujeli npoyedype» N0Ka3aTeIbCTBO
JIOJDKHO OBITH TIOYYEHO C COOIIOJIEHUEM TTOPSIIKA COBEPIIEHUS COOT-
BETCTBYIOIIIETO MPOIIECCYyaTLHOTO JEHCTBUS.

T'TIK PO mpenycMOTpeH LENbI psii OpOUECCyalbHbIX AEUCTBUM.
Hampumep, uctpeboBaHue CyJOM MUCEMEHHBIX JIMOO BEIIECTBEHHBIX
JIOKa3aTeIbCTB, Ha3HauUEHHE JKCIepTa, OCMOTP Ha MecTe, CyaeOHOe
Mopy4YeHHe.
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Marepuainel, CBeJCHUs, MOJYYCHHBIC MTyTEM TPOBEJCHUS JCHCT-
BUI, HE MPEyCMOTPEHHBIX 3aKOHOM, JIHOO ¢ HapylleHueM TpeboBa-
HUIl K TpoIeaype MpolecCyalbHOro AeiicTBus (TpeOoBaHMA KO Bpe-
MEHH, MECTY COBEPILECHHUS JISHCTBUS, 00sI3aTEIIEHOM YYaCTHH CIIeIHa-
JHcTa, TIEPEeBOJYMKA), C NMPUMEHEHWEM HACHIIUS, yrpo3bl, a TaKke
B CiTy4ae 3a0ITy>KIeHHs JIMIIa OTHOCHTEIBHO CBOMX MPaB U 00S3aHHO-
CTe, He MOTYT OBITH MOJIO’KEHBI B OCHOBY Cy/I€OHOTO PEIICHHS.

CornacHo npasuny «O naodax ompagieHHoz20 0epesa» JoKa3a-
TEJICTBO MPU3HAETCS HEIOITyCTUMBIM, €CIIM OHO TOJIy4€HO Ha OCHOBE
JOpyroro A0Ka3aTelabCcTBa, JOOBITOTO ¢ HAPYLICHUEM 3aKOHa.

Hanpumep, skcriepTHOE 3akiroueHHe, B OCHOBY KOTOPOro ObLIH
MOJIOKEHBI CBEACHHUSI W3 JOKYMEHTOB (DKCIEpTH3a MO MaTepuanam
Jena), MPU3HAHHBIX CYJOM TOAJIOKHBIMU, IOJDKHO MPHU3HABATHCA
HEIOIYCTUMBIM M UCKITIOYATHCS M3 YKCia J0KA3aTeIbCTB TI0 STy .

Cornacao npasuny «O Hedonycmumocmu 00KaA3amenbCms, cooep-
HCAUWUX  C8EOEHUSI HEU3BECIHO20 HNPOUCXOHCOEHU» IO0KA3aTeIbCTBO
MpU3HAETCSl HEJOMYCTUMBIM, €CIIM OHO COJICPKHUT CBEJICHHUS, ITPOHCXO-
KIICHUE KOTOPBIX HEU3BECTHO U KOTOPBIE HE MOTYT OBITH ITPOBEPEHBI.

Taxk, cormacuo 4. 1 ct. 69 I'TIK P®: «He aBusioTcs J0Ka3aTeNnbCT-
BaMH CBEIEHHs, COOOILCHHbIE CBUICTENEM, €CJIM OH HE MOXET yKa-
3aTh UCTOYHUK CBOEH OCBEIOMJICHHOCTH.

CornacHo npasuny «O Hecnpasedausom npedydexcoenuu» cuia
JIOKa3aTeNIbCTBA HE JOJDKHA CYIIECTBEHHO NPEBBINIATh OMNACHOCTD
HecTpaBeNIuBoOro npenyoexaeHus. bes HeoOxoanMocTH (BHE CBSI3U C
NPEeAMETOM JOKa3bIBaHUS) HE NOJDKHBI UCCIENOBATHCS (aKThl MPEex-
HEH cyauMocTH, (aKThl, CBUACTEILCTBYIOIINE O HATMYUH OTAEIBHBIX
3a0oneBaHuii, 0COObIE MPHUBBIYKH, MPUCTPACTUS M MpOYUe 00CTOA-
TEJIbCTBA, KOTOpPBIE MOTYT C(OPMHUPOBATH MPEIB3ATOE OTHOILCHHE
cyJa K OJHOM U3 CTOPOH.

JlaHHOE MPaBWIIO PU3BAHO UCKITIOYUTH BO3MOKHOCTh BIIHSHUS Ha
CyJl 3aMHTEPECOBAHHBIX YYaCTHHKOB.

Pazymeercs, 3TO IpaBUIO HE MOXKET PacIpOCTPAHATHCA HA CHOP-
HblE€ NPABOOTHOIIECHUS, € AAaHHBIE O JMYHOCTU HENOCPEICTBEHHO
CBSI3aHBl C MAaTEPUAIbHO-IIPABOBBIM OCHOBAHUEM CIIOPHOT'O IPaBOOT-
HOLICHUS (HarpuMep, 1o 00s3aTeNnbCcTBAM U3 NIPUYMHEHUS Bpesa 310-
POBBIO).
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Jlocmoseprocms — 3TO XapaKTEpPUCTHKA JOKAa3aTEIbCTBA, OTpa-
JKaroIlass TOYHOCTh YCTAHOBJICHHBIX OOCTOSTENBCTB Jena (hakTuye-
CKHM 00CTOSATEIHCTBAM, IMEBIIIIM MECTO.

CII0BO «IIOCTOBEPHBI» O3HAYAET BEPHBIN, HE BHI3BIBAIOIINI COM-
HEHHIA'.

JlocTOoBEpHOCTh M MCTHHA — B3aWMOCBSI3aHHBIC KaTeropuu. Ecmu
HUCTHHA — 3TO COOTBETCTBHE 3HAHWH YelIOBEeKa (KaK OTBICYCHHOTO,
TaK ¥ KOHKPETHOTO YEJIOBEKAa) peaahbHOW NEeHCTBUTEIHLHOCTH, TO yOe-
JKICHNE B ICTHHHOCTH 3HAHUS — JOCTOBEPHOCTH. Ilepexom oT Bepo-
STHOCTH K JIOCTOBEPHOMY 3HAHHIO — 3aKOHOMEPHOCTH JIO00TO TIPO-
mecca mo3Hanus. [IpudeM yOeKIeHHOCTh SBISETCS WHANBUIYATHHOM
XapaKTepUCTUKON cyOBeKkTa (dKCrmepTa, CleAOBaTelNs, WCTIA, OTBET-
YUKa, CyJIbH).

Bepoamnocme — 3TO pe3ynbTaT OTCYTCTBHS JTOCTaTOYHBIX 3HA-
HUH, TTO3BOJISIONINX BBIACTUTHh TAKOW KJIACC SIBIICHUS, B KOTOPOM pac-
CMaTpHUBaeMbIe COOBITHS OBLITN OBl OTHO3HAYHO JCTCPMUHUPOBAHEL.

Mps1 nodp3yeMcs BEpOSTHOCTHBIMHU CY)KIEHUSMH 32 HEHMMEHHEM
JyYIIEero; OHMA BBIPAXXKaloT He OOBEKTUBHBIC OTHOIIEHHS MEX]y Kilac-
caMH COOBITHH, a HEJOCTAaTOK 3HAHW, HAIly HEYBEPEHHOCTH, MO0
OTIPEZIETISTIOT CTENIEHb Halllel HeyBepEeHHOCTH.

HeomnpenenennocTs 3HaHUI 0 (PAKTUIECKUX OOCTOSTEIBCTBAX JIENa
y cyapu (B MOMEHT NPHHATHS HCKa, MOJITOTOBKU JieNa K CyJdeOHOMY
pa3dupaTenbCTBy) OOBSCHSIOTCS HEMOTHOTOH W TPOTHBOPEYHBOCTHIO
JOKa3aTeNnbCTBeHHON wuHpopMmanuu. llosToMy demoBeueckuid pasym
OCYIIECTBIISIET IIOCTPOSHHE ¥ IPOBEPKY THITOTE3BI HITH THITOTE3.

Urak, docmoseprocms u geposmuocms — HAIIA TPENICTABICHUS
00 uCTHHE, XapaKTePUCTHKN UMEIOIETOCs 3HAHU.

B cuity 3T0TO BO3MOKHO MONYYEHUE CYJOM HEHMCTUHHOTO 3HAHUS
MpH JOCTOBEPHBIX BBIBOJAX. Hampumep, OTKPBIUTUCH 00CTOSTEIHCTBA,
KOTOpBIC paHee Cyqy OOBEKTUBHO HE MOTJIN OBITh H3BECTHEI, B CBS3H C
YeM TMepBOHAYAlIbHBIE BBIBOJABI CyJa OKa3aJUCh HEUCTUHHBIMH.
HNMeHHO TO3TOMY TEpecMOTp JeNl IO BHOBH OTKPBIBIIMMCS OOCTOSI-
TENbCTBaM HE CBUJICTEILCTBYET O Opake B paboTe Cyna, MPUHSBIIETO
HEHUCTUHHOE PEUICHUE HA OCHOBE HMMEBIIMXCS B €r0 PACIOPSHKCHHUU
JTIOKa3aTeIbCTB.

JlocTOBEpHOCTH TOKA3aTEIbCTBA OLICHUBACTCSI CYIOM.

' Oxezoe C.U., lllsedosa H.FO. TonKoOBbIi CrOBapb PYcckoro sisbika. M.,
1994. C. 173.
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Bragane kaxxpoe u3 JT0Ka3aTeNbCTB UCCIEAYETCS B OTAEIBbHOCTH,
3aTeM MEepexOosiT K COMOCTABICHUIO PAa3IUYHBIX TOKA3aTEeNbCTB APYT
C IpyToM U B COBOKymHOCTH. OOHapyKeHHE MPOTUBOPEUHUBHIX, B3aH-
MOWCKITIOYAIOIINX CBEACHUH MO0 JIeNy CBUAETENHCTBYET O MOPOUYHOCTH
TEX WU WHBIX MaTEPHAJIOB (JJ0Ka3aTeIhCTB) U, KaK MPaBUIIO, TpeOyeT
JATbHEHIIeH paboTHI IO YCTAHOBJICHNIO 00OCTOATENHCTB AeTa.

Jlocmamounocms doxazamenbcme — 3TO KaueCTBEHHAS XapakTe-
pHUCTHKa TIporiecca (COCTOSHUE), MO3BOJISIONMAs Cyay CACNATh OJIHO-
3HAYHBIA BBIBOJ W3 HWMEIOMIEHCS IO JeTy COBOKYIHOCTH JOKa3a-
TEJBCTB U Pa3peIInTh JIEJ0 TI0 CYIIECTBY.

Kak wm3BecTHO, 3a/maud TPaKIAaHCKOTO CYAONPOM3BOJICTBA MOTYT
OBITH BBITIONHEHBI TIPY YCIOBUH, YTO CYJ MPAaBHIBLHO YCTAaHOBUT 00-
CTOSITENIbCTBA, IMOJISKAIINE TOKA3bIBAHHUIO, TIOTYYHUT UX, UCCIEIYET,
JIACT UM aJIeKBATHYIO OLIEHKY.

Pemenne nmpoOieMbl TOCTATOYHOCTH JOKA3aTEIbCTB CBSA3aHO C BO-
IIPOCOM O IEJH CyIeOHOTO JOKa3bIBaHWS U XapaKTepe UCTUHBI, yCTa-
HaBJIMBAEMOH CYyZOM TPHU pa3pelIeHnH TPaKIaHCKOTo Jea.

[lonck MCTHHBI OTpaHUYEH MPEIMETOM JTOKA3bIBAHUSA, TPYIHOCTS-
MU JIOKa3bIBaHUS 10 KOHKPETHOMY JIeNTy, HOPMaMH, ITOJJIeKAIMMHU
MIPUMEHEHUIO TI0 JIeTy.

CrnenmyeT Takxe 3aMETUTh, YTO CTOPOHBI HE BCETIa B IOJIHON Mepe
WCTIONB3YIOT BO3MOXKHOCTH, TMPEIOCTaBICHHbIE UM 3akoHOM. Torma
CyIl BBIHYXJEH paspemarh NpoOJeMy «IOCTaTOYHOCTH» JIOKaza-
TenbcTB. llpy HempencTaBlIeHWH KakuX-Iu0O0 JOKa3aTelbCTB, UCUEp-
MaHUM BO3MOXKHOCTEH 110 YCTaHOBJICHUIO HCKOMBIX (DaKTOB Cy0 ycma-
Hagnueaem: HaMUUe OKa3aTeNbCTB — Ha OCHOBE JI0KAa3aTelbCTBEH-
HBIX TMPE3yMIILHUH, MCXOMsl U3 TOTO, YTO OHH HE OMpPOBEPTHYTHI';
OTCYTCTBHE 00CTOSTEIHCTB — HAa OCHOBE TOTO, YTO CTOPOHA, Ha KOTO-
poil JNEeXHUT OO0S3aHHOCTh NOKa3bIBaHWS, HE IMpEJCTaBHIA JOKa3a-
TEIbCTB B UX MOJITBEPIKACHHE?.

§ 7. CpeacrBa 10Ka3bIBAHUSA

Cratpst 55 T'TIK P® nHa3piBaeT cpencTBa JOKa3bIBaHUs: OOBICHE-
HUS CTOPOH M TPETBHUX IIWI], MOKa3aHWs CBUJETENEH, MHCEMEHHBIC

' Cm. noppo6Hee: Baynux O.B. Bpemsi [okasbiBaHWsS NPy pasbupaTenscTee
rpaxkgaHckux gen. M., 2004. C. 213-235.

2 CM.: XKytikos B.M. MpoBnembl rpaxmaHckoro npoLeccyarnsHoro npaesa. M.,
2001. C. 16.
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Y BEIIECTBEHHBIE OKA3aTeNbCTBA, ayJUO0- U BUAEO3AIHICH, 3aKI0Ue-
HUSI OKCTIEPTOB.

IIpaBo nmaBaTh 06BACHeHUs cyOy COCTABISET BaXKHEHIIee Mporec-
cyansHOe mpaBo (4. 1 cr. 35 I'TIK P®), nHapymienne KOTOpOro MoeT
MOBJIEYh 3a 000 oTMeHy pemienus cyaa (4. 1 ct. 364 I'TIK PD).

CropoHaM# B TPaKJAHCKOM CyJIOTPON3BOJICTBE BHICTYHAIOT CYyOb-
eKThl OOIIECTBEHHBIX OTHOIICHHI, KOTOPBIE JIE)KAT B OCHOBE BO3HHUK-
HIET0 CIIOpa, MOAJIEKAILETO PA3PEIICHUI0 CyAOM. SIBISACh y4acTHHU-
KaMH JaHHBIX OTHOIIEHUH, UCTEL] U OTBETUMK, a TAKKE JIPyTue JHIa,
OTCTaMBaIOIINE CBOM MHTEPECHI B IpoLEcce, 00Ia1al0T ONpPeeIeHHON
uHpOpMaIel, 3HalOT O CYIIECTBOBAaHMU WJIM OTCYTCTBMU (HakToOB,
3HAYMMBIX JUI Pa3pelleHUs Aena.

ITonoxeHus, XxapakTepu3ymomue OObSCHEHUS CTOPOH, NPUMEHH-
MBI ¥ K TPETHUM JIMLAM, U K 3aIBUTEIISIM 110 HEMCKOBBIM JIEJIaM.

Ocobennocmamu o00vACHeHUU cmOpoH KakK CPEeNCTBa JOKa3bIBa-
HUSI, UCXOSl U3 aHaJIM3a CHEeNUAIBbHON JIUTEPATypHl, SBISIOTCA: 0pU-
JU4ecKasi 3aMHTEPECOBAHHOCTh B UCXOJIE [ela; HAIMYKE MpaB U 00s-
3aHHOCTEW 10 I0Ka3bIBAHHIO.

CTOpOHBI OTHOBPEMEHHO SIBJISIIOTCS M JIUIIAMH, OT I€HCTBUI KOTO-
PBIX 3aBUCHUT BO3HHKHOBEHME, IBIKCHHE W OKOHYAaHHE Ipolecca,
Y HOCHUTEJISIMHU 10Ka3aTeJIbCTBEHHON HH(OpMaLHU.

B 00BsCHEHUX CTOPOH BBIACIAIOT: COOOILIEHNUS, CBEAEHHS O (ak-
Tax, T.C. OKa3aTeNIbCTBA; BOJCU3BSBICHHUS; CYXICHUS O IOpUAHNYE-
CKOW KBanM(UKAMK NPaBOOTHOILIEHWH; MOTHBBI, apr'yMEHTHI, C IO-
MOUIBIO KOTOPBIX KaXJasi CTOpPOHA OCBeIlaeT (hakTuueckue obCTos-
TEIILCTBA B BBITOJHOM JUIs ceOsi aclekTe; BBIPAKEHHE HSMOLMM,
HACTPOCHHIA' .

CpencTBaMu JTOKa3bIBaHUS BBICTYIIAIOT OOBSICHEHUSI CTOPOH TOJb-
KO B YaCTH, COepIKaIei cBefeHus 0 (haKTHIECKIX 00CTOATEIHCTBAX,
MMEIOMINX 3HaYeHue A fena. [Ipu 3ToM AelCTBYIOMNM 3aKOHOM He
NpeAyCMaTPUBAETCS MPEAYNPEXKICHUE CTOPOH H TPETHHX JIHI] 00 yro-
JIOBHOHM OTBETCTBEHHOCTH 32 OTKAa3 OT Ja4l OOBSCHEHHS WM 32 Jady
3aBEJIOMO JIOKHBIX OOBSICHEHUH.

B 00BsCHEHUAX CTOPOH NMPHHATO Pa3ivdyaTh YTBEPXKICHUS U MPH-
3HaHMUA.

Ymeeporcoenuamu Ha3pIBalOT CBEIEHUA O (aKTax, KOTOPbHIE COOT-
BETCTBYIOT IIpPOLIECCYalbHBIM HHTEPECaM YTBEPXKAAIOIIEH CTOPOHBI

' Cm.: TpeywHukoe M.K. CynebHble fokasaTenscTsa. M., 2004. C. 159.
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WM JIpYTOro JIUIA, y4acTByomero B Aene. OHM XapaKTepHBI IS JIFO-
00ro TpakJaHCKOTO JeNla: CTOPOHBI M TPETHH JIMIA YTBEPXKIAIOT TE
00CTOATENbCTBA, HA KOTOPHIX OCHOBBIBAIOT CBOM TPeOOBaHHS M BO3-
paskeHusl.

Ilon npusnanuem NOHUMAKOT coriacue ¢ (aKTOM, Ha KOTOPOM
Jpyrasi CTOpOHa OCHOBBIBAET CBOU TPEOOBAHUS MM BO3PAXKEHUS.

Ilon mccaenoBaHueM NOKa3aTeNbCTB MOHUMAIOT UX M3YYEHHUE CY-
JIOM, KOTOPBIH NPU3BaH BBIHECTH pEIIEHHE, C LIETIbI0 BBIPAOOTKH €ro
BHYTPEHHET0 yOSKICHUSI OTHOCUTEIIEHO UCTUHHOCTH (haKTOB.

Crioco6 wuccnenoBaHusi OOBSICHEHHH CTOPOH OMNpEAeTsieTCs X
(hopmoii (yCTHOH MITH MMUCHMEHHOM).

Ecnu cTOpoHBI y9acTBYIOT B MPOIIECCE JIUIHO U TAFOT OOBSICHEHUS
B YCTHOH ¢opme, TO ciocoOOM HCCIeIOBaHMS BBICTYIAIOT 3aCITyIIIH-
BaHHE dTUX OOBSICHCHHI, TOCTAHOBKA BOTIPOCOB TIEPE]] CTOPOHOM.

Ecnyn 00bsicHEHHs CTOPOH AaHBl MMCBMEHHO MJIM MOJIYYEHBI B IO-
psinke cydeOHOro MOpydYeHHs APYTUM CyIOM, a TaKXe B MOpPsIKe
o0ecrieueHus J0Ka3aTeabCTB, TO CIIOCOOOM MCCIICAOBAHHUS BBICTYIAET
OIJIAIlIEHNE MMMCbMEHHBIX OOBSICHEHHH WM MOJYYEHHBIX CYAOM IpO-
TOKOJIOB.

Cpenu moKa3aTelbCcTB, KOTOPBIMU CYJ yCTaHaBIMBaeT (akTHye-
CKHE OOCTOSTENBbCTBA 110 JIENy, 3aKOH HAa3bIBACT MOKA3AHUS ceudene-
aeti (4. 1 c1. 55 TTIK P®).

[IpaBooTHOIIEHUS! BO3HUKAIOT, U3MEHAIOTCA M MPEKPAIaloTCs Ha
OCHOBaHUH ONpe/CICHHBIX (PAKTOB, COBEPIIAIOIINXCS HEPEAKO B MPU-
CYTCTBUH JIIOCH, KOTOPBIE HE SBISIFOTCA HETIOCPECTBEHHBIMH Y4acT-
HUKaMH COOTBETCTBYIOIIUX MAaTepUAIbHO-TIPABOBBIX OTHOLICHWH, HO
KOTOpBIE B COCTOSIHUN OOBEKTHBHO M BEPHO 3aCBHUIETEIHCTBOBATH MX.
Takue muIla MOTYT paccMaTpHUBaThCSA B KA4EeCTBE CBHJETENEH Mo rpa-
KTAHCKOMY JeTy.

Ceuodemens — 3TO IULO, KOTOPOMY MOTYT OBITh U3BECTHBI KaKHe-
0o cBeneHHs 00 OOCTOSATENBCTBAX, UMEIOIIUX 3HAUEHHE AJISI pac-
cMoTpeHHs U paspemreHus aena (4. 1 ct. 69 I'TIK PD).

CBuzerelns, Kak U CTOPOHBI, BBICTYNA€T HOCUTEJIEM OKa3aTeNbCT-
BEHHOI MH(popManuu B cuiy (hakTa CBOETO NMPHUCYTCTBHUS MPH BO3-
HUKHOBEHHMH, U3MEHEHUH WM MPEKPaLleHHH MaTepPHaJIbHOTO MpaBo-
OTHOIIEHUS, OJHAKO B OTJIMYUE OT CTOPOH HE UMEET IOPUANYECKOU
3aUHTEPECOBAHHOCTH B UCXOJE JAeTa.
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CremyeT TakKe 3aMEeTUTh, YTO 3aKOHOATEIHCTBO HE yCTAHABIMBACT
BO3PACTHBIX OTPaHUYEHUN Ui CBUJIETENEH, HO BBOJAMUT IPOLIECCYallb-
HBIE 0COOEHHOCTH oTpoca HecoBepmeHHoaeTHUX (cT. 179 ['TIK PD).

He comepxuT 3akOoH W KaKUX-THOO CHEIHAIBHBIX TpeOoBaHUM
K IMICUXO(U3UOJIOTHISCKOMY COCTOSIHHIO JIUIIA, IPUBIIEKAEMOTO B IIPO-
1ecc B kadecTBe cpuaerens. OgHako B ciiydae 000OCHOBAHHBIX COMHE-
HUW Cyda B CIOCOOHOCTH JUIa OOBEKTHBHO CBHICTEIHCTBOBATH IIO
JIeTy IS pa3penieHus] 3TOTO BOIpoca MOKET OBITh HazHAUYEeHA CyIeo-
Hasg dKcrepTu3a (OOBIYHO TMPOBOIUTCS CYyNeOHO-METUITMHCKAS WITH
CcyneOHO-TICHXUATpHIeCKasl SKCIIEPTH3A).

CBUACTEIHLCTBOBAHUE B CyJIe 00SCIICUMBACTCS MPOIIECCYTbHBIMHU
TpaBaMH JIWI], BBI3BAaHHBIX B KadecTBe cBuaereneit (cr. 9, 4. 1 m 3
ct. 70, c1. 95,97, 9. 4 u 5 ct. 177, ct. 178 I'TIK P®), a ucrionaenne
TPKIAHCKOTO J0JTa U JTOCTOBEPHOCTh CBHACTEILCKUX IMOKa3aHUH —
HaJIMYAeM IOpUINIeCKUX caHKIui (cT. 168 u 4. 2 cT. 70 I'TIK P®D).

C y4eToM W3TI0KEHHOTO JJISl CBUCTEIS XAPAKmepHbl credyioujue
ocobenHocmu: 3TO (U3NIECKOE JIHIO0, CHOCOOHOE COOOIIMTH CyAy
CBEICHHSI O BOCIIPHHATHIX UM (haKTaX, 3HAYUMBIX ISl pACCMOTPEHUS
W pa3pelleHys JeNa; 3TO JINI0, He UMEIolee FOPUANIECKON 3anHTepe-
COBAaHHOCTH B HWCXOJe [IeNia; ATO JIUIO, OOS3aHHOE SIBUTHCA B CYII
Y J1aTh TPaBIUBBIC TIOKA3AHMS.

THokaszanus ceudemens — MHPOpPMaIHS, COOOIICHHAS JIUIIOM, KO-
TOPOMY HM3BECTHBI KaKHE-IMOO OOCTOSTEIECTBA, 3HAUYUMBIC JJIS pac-
CMOTPEHHUSA U pa3pellIeHus J1ena.

OCHOBHBIM CIIOCOOOM ITOJTYYCHHUS U UCCIICIOBAHUS MTOKAa3aHUM CBH-
JETeNs SBISETCS OONpOC, TIPOBOUMBIN B TIPUCYTCTBUU CTOPOH, WHBIX
JIMILI, YYaCTBYIOIIMX B JIEJI€, B OTKPBITOM, TJIaCHOM CYICOHOM 3acelaHuU
COCTaBOM Cy[1a, IPU3BAHHBIM Pa3PEIIUTh JICNIO 10 CYIIECTBY.

CujieTens AaeT nokasaHus B opMe CBOOOJHOIO pacckasza o Co-
OBITHSX, SBJICHUSX, JICHCTBUSIX, OUEBUIIEM KOTOPHIX OH OBLI, a TAKKE
0 (akTax, 0 HaJMYUU WU OTCYTCTBHH KOTOPBIX €My CTal0 H3BECTHO
CO CJIOB MHBIX JinIl. [lociie 3TOro cBUAETENI0 MOTYT OBITh 33JlaHbl BO-
MPOCHL.

B cnygasx, yCTaHOBIEGHHBIX 3aKOHOM, TMOPSAOK BOBJICUCHUS
B MpoIIecC TOKa3aHUU CBUAETENS MeHsAeTca. K maxkum ciyuasam omuo-
csm: TIOKa3aHWs B MOpPSAKE OOeCredeHHs JT0Ka3aTelIbCTB; JOTPOC
CBUJICTEIISI B MECTE €ro npeObIBaHus (€CIM OH BCIICJACTBUE OOJIC3HHU,
CTapOCTH, MHBATUIHOCTU WIH JPYTUX YBAKHUTEIBHBIX HMPUYUH HE
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B COCTOSIHUU SIBUTHCA 110 BBI3OBY cyna); IMOKa3aHus B MMOPAJAKE BBIIOJI-
HEHHs CyneOHOTO MOPYYEeHHS; MOKa3aHWs MPH OTIOXKEHHH pa3Ompa-
TEeNbCTBA JIeNa, €CIIM B Cy1Ie0HOM 3aceJaHuH MPUCYTCTBYIOT BCE JIUIIA,
Y4acTBYIOIINE B JIETI€.

IToxazaHus cBUAETENS, KOTOPHIE CyIOM, pa3pemIaloniiuM AeJo, He-
NMOCPCACTBEHHO HE BOCHPHUHUMAJINCH, IOJI)KHBI OBITh OTJIAIIEHBI
10 TIPOTOKOITY JTOTIPOCA.

IIpn pemennn Bompoca O MPHUBICYEHHH B MPOIECC CBHIETENS
1 €T0 J0Tpoce HEOOXOIMMO YUHTHIBATh CEUOCINENbCKUL UMMYHUMEN.
[IpaBoBas ocHOBa CBHIETEIHCKOTO UMMYHHUTETA 3a10keHa B KoHcTH-
Tyruu PO u psine dpeaepaibHBIX 3aKOHOB.

TTIK P® npemycMarpuBaeT TpyIbl JUI, KOTOPHIX HEJIb3s JOM-
pammBaTh B KA4eCTBE CBHJETENEH, a TakKe Ciydau, KOTJa JIAIO UMe-
€T TIPaBO OTKAa3aThCs OT Ja4M CBHACTCILCKHUX ToKa3zaHud (4. 3 u 4
cT. 69 I'TIK PD).

3aKOHO/IATENBCTBOM MOTYT YCTaHABIUBAThCS W WHBIE KAaTETOPUHU
JIUII, KOTOPBIE BIPaBe 0TKA3aThCs OT Jauy MOKa3aHUH.

3a oTKa3 OT Ja4Y MOKa3aHWW MO0 OCHOBAHHSIM, HE MPETyCMOTPEH-
HBIM 3aKOHOM, a TaKKe 32 JJady 3aBeJJOMO JIOKHOTO TIOKa3aHUs CBUIE-
TEJb HECET OTBETCTBEHHOCTH 110 YTOJIOBHOMY 3aKOHOMAATENbCTBY Poc-
cuiickoit @enepanuu (ct. 307 YK POD).

Jlamee paccMOTpHUM MHCHMEHHBIE U BEIIECTBEHHBIEC JOKA3aTeIbhCT-
Ba (4. 1 cT. 55 I'TIK PD).

Tlucomenuvimu Ookazamenbcmeamu SIBISIOTCS COJIEPIKAIINe CBe-
IeHusT 00 OOCTOSTENbCTBAX, WMEIOIINE 3HAYeHWE JUIS JIeNa, aKThI,
JIOTOBOPBI, CIIPaBKH, JAEJIOBasi KOPPECIOHACHIIMS, UHbIE JOKYMEHTBI 1
MaTepUabl, BHIIOJHEHHBIE B (hopMe TUPPOBOH, rpaduueckoi 3amu-
CH, B TOM 4YHCIIE TOJydYeHHbIE MOCPEACTBOM (DaKCUMWIBHOH, 3IEK-
TPOHHOW WJIM JPYTOW CBS3HM JIMOO WHBIM CIOCOOOM, MO3BOJISIFOIINAM
YCTaHOBHUTH JIOCTOBEPHOCTH NOKyMeHTa. K MUChMEHHBIM JJOKa3aTelb-
CTBaM OTHOCSITCS MPUTOBOPHI M PEIICHUS CyJa, UHBIE CyJIEeOHbBIC TO-
CTaHOBJICHHUS, MPOTOKOJIBI COBEPIICHUS MNPOIECCYaNbHBIX NEUCTBUA,
MPOTOKOJIBI CYJICOHBIX 3acelaHuil, MPHUIOKEHUS K MPOTOKOJAM CO-
BEpIICHUS IpoleccyanbHbIx aeiicTBuil (4. 1 ct. 71 T'TIK PD).

[Ipennaraemoe B 3aKOHE OIpPEACICHUE HOCUT Haubosiee OOIui
XapakTep; B TCOPUHU TPAKIAHCKOTO MPOIIECCYATHHOTO TpaBa TAKXKe HE
BBIPa0OTAaHO TIOHSITHS, KOTOPOE HCYEPIIBIBAIONIE OMPENSIsio Obl
CYIIHOCTD IMUCbMCHHBIX NTOKAa3aTCIbLCTB.
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TpyAaHOCTH OnpeeeHus OHATHS «ITUCBMEHHOE JTI0Ka3aTEeIbCTBOY
COCTOUT B TOM, YTO B MUCbMEHHON (popMe MOTYT OBITH JJaHbI U 0OBsIC-
HEHHSI CTOPOH, M 3aKIIOYEHHE JKCIIEpPTa, KOTOpBIE ABISIOTCS CaMo-
CTOSATENBHBIMH JJOKAa3aTeIBCTBAMH IO TPaXIAHCKOMY AEIy.

il MHCBMEHHOIO [I0Ka3aTeNnbCTBA XaPAKTEPHO, YTO CBEAEHHS
(unopMmanys), 3aneyaTiIeHHas B HEM, UCXOIAT OT JIML, HE 3aHMMaB-
LIMX IPOLECCYAIbHOTO MOJI0XKEHUSI CTOPOHBI, TPETHETO JINLA, SKCIIEP-
Ta, 1 BOBHUKAIOT JI0 IIPOLIECCa, BHE CBSI3U C HUM.

CymecTByeT JBa OCHOBHBIX cI10c00a MOITYy4YeHUs MUCBMEHHBIX J10-
Ka3aTelIbCTB — IMPEACTABIEHUE CTOPOHAMU U JIPYTHUMHU JIHMIIAMH, y4a-
CTBYIOIIMMH B Jiesie, U ucTpeOoBaHue cynoM. lIpm HEBO3MOKHOCTH
WIN HeuenecooOpa3HOCTH NpeACTaBICHHS MUCBMEHHOTO J10Ka3aTelb-
CTBa OHO MOXET OBITh MCCIIEIOBAHO MO0 MECTY €ro XpaHEeHHs WM Ha-
xoxaenus (ct. 58 I'TIK P®D).

[luceMeHHbIE JOKa3aTeabCTBA MOTYT OBITh HCTPEOOBaHBI: HEIO-
CpPEe/ICTBEHHO CYZOM IyTeM HallpaBJIeHHs CyJIeOHOro 3ampoca; Iy-
TE€M BBIJ]a4M JIMIy, YYACTBYIOLIEMY B JIeJie, 3armpoca cyJa Ha IpaBo
MOJIy4eHHUs] NMUCHhMEHHOTO JOKAa3aTeIbCTBA W TPEACTABICHHS €T0
Bcya (4. 2 cr. 57 I'TIK P®); mocpencTBoM CyneGHOTO MOpy4YEHUS
(ct. 62 TTIK PD).

ITucbMeHHBIE TOKA3aTENLCTBA WIM MPOTOKOJBI UX OCMOTpa Orja-
HIAlOTCSl B CyJeOHOM 3aceJaHWU M IPEABSBIAIOTCS JHMLAM, yd4acT-
BYIOILIUM B J€JI€, IPEACTAaBUTENISAM, a IPH HEOOXOAMMOCTH — 3KCIIEp-
Tam, crenuaiucTaM u ceugerensaM. [locne sToro nmua, ydacTByronye
B JieNie, MOTYT JaTh CBOM OOBSICHEHMSA. YUAaCTHUKHU Ipoliecca Hccie-
IYIOT, TaKUM 00pa3oM, coaepkanue u ¢GopMy MUCbMEHHBIX IOKa3a-
TEJILCTB.

[Ipu ux uccnegoBaHUU U OLIEHKE, a TaKXKe COMOCTABIEHUM C JIpY-
TMMH J10Ka3aTeNbCTBAMU TI0 JIeNTy Mepel CyIOM MOXKeT OBITh ITOCTaB-
JIEH BONPOC O MOONOJCHOCMY TIHMCBMEHHOTO Jl0Ka3aTesbcTBa. Yarie
BCEr0 OH BO3HMKAET B CHIIy CIOpA O MOJAJIOXKHOCTH MEXIY CTOPOHAMU
U IPYTUMH JIUIIAMH, YYaCTBYIOLIUMH B JIeJie.

[Ton70KHOCT THUCHBMEHHOTO JTOKA3aTEeNIbCTBA BBISBIISETCS IyTEM
WCCIIEZIOBAHUS JPYTUX JO0Ka3aTeIbCTB IO JIENy B MX COBOKYITHOCTH,
a TaKoKe IMyTeM MPOU3BOICTBA 3KcTepTH3bl. Kak mpaBwito, cyasl cTani-
KHBAalOTCA C HEOOXOIMMOCTBIO HA3HAYEHHS KPUMHHAIHNCTUYECKOU
9KCIEPTHU3BI.



6Blnaea 6 107

Bewecmeennvimu doxaszamenvcmeamu SIBISIOTCS TPEIMETHI, KO-
TOPBIC 11O CBOEMY BHCIIHEMY BUAY, CBOfICTBaM, MECTY HaxXOXICHUA
WA WHBIM TPU3HAKaM MOTYT CIIYXHTb CPEICTBOM YCTAHOBJIEHHS 00-
CTOATECIBCTB, UMCIOIIUX 3HAYCHUC I PACCMOTPECHUA U pa3pClICHUA
nena (ct. 73 T'TIK PO).

IIpeameTs! Wiy BeIIM CTAHOBSATCS HOCUTENSAMH JI0Ka3aTelIbCTBEH-
HOU MH(pOpPMaLUHU B CUIy TOTO, YTO OHHM OTPaXalOT Pa3IMYHOrO pona
CBSI3U MEXIY SBJICHHUSMH: IPUYMHBI U CIEICTBUS, BPEMEHHbIE, MPO-
CTPAHCTBEHHBIC U T.II.

BemiecTBeHHBIE TOKA3aTENBLCTBA TAKXKE HA3BIBAIOT «PEaJbHBIMIY,
WIN HENOCPEICTBEHHBIMH JIOKa3aTelIbCTBAMH B CWIIy CHEUU(UKU
nporecca ux GopMupoBaHus. BBuay cBoeil HEMOCPEeACTBEHHOCTH OHU
CXOJIHBI C JIMYHBIMHU JOKa3aTeIbCTBAMH, HO JIMLICHBI YEJIOBEYECKOTO
cyOcTpara (HeOJyIeBICHHBI).

BeHIeCTBeHHI)Ie A0Ka3aTCjIbCTBA TaKXKC UMCIOT YCPThI CXOJCTBA C
IIUCBbMCHHBIMH [O0Ka3aTCJIbCTBAMU 3a CUYCT C€IUMHCTBA HX HOCHUTECIIA
(Bemu, mpeaMeTa), HO OTJIMYAIOTCA OT HHUX CIOCOOOM WM (hopmoit
XpaHeHusT HucKoMoW wuH(popmanuu. IluceMeHHOE 0Ka3aTEIHCTBO
NPEAINOIaracT BO3MOXKHOCTh HEMOCPEICTBEHHOTO BOCIIPHUSATHS HH-
dbopmanmm OOBIYHBIM, CPETHHM YEIIOBEKOM (OOMIEIPUHSITHIC 3HAKU,
CHUMBOJIBI, O0pa3bl), BEIIECTBEHHOE I0KA3aTeNbCTBO — JAJIEKO HE
BcerJa. BelecTBeHHOE JOKA3aTeNbCTBO MPEJIIONaraeT W3BICUCHUE
HMcKoMOW HH(pOpMaIuH MO0 ¢ MaTepUaTbHBIX, HATIISAHO BOCTIPUHH-
MaeMBIX MPU3HAKOB YYAaCTHHKAMH Tpolecca (Hampumep, BOCTIPHITHE
cJeI0B rpy0o0it MOMINCTKY HA TOKYMEHTE), TUOO 3a CUET UCITOJIh30Ba-
HUSl CIIEUAIbHBIX 3HAHUHM M HABBIKOB CBELYIIMX JIMIL], BCKPHIBAIOLINX
JUISL «HECTICLIUATICTOBY COJEPKAHUE BELIECTBCHHOIO JOKA3aTeIbCTBA.

Ilockonbky coxpaHeHHE M Tepenadya MHGOPMALUU C ITOMOLIBIO
BEIIECTBCHHBIX TOKA3aTEeNbCTB JOCTUTACTCS IMYTEM HEIOCPEACTBEH-
HOI'0 OTOOpakeHHs] 00BEKTOB, MPOLIECCOB Ha IOBEPXHOCTH IIpeaMe-
TOB, @ TAKXXE ITyTEM M3MEHEHUS UX CBOHCTB M Ka4eCTB, TO CIIOCOOOM
CHSTHSI, WJIM CUMTHIBAaHUS MHPOpPMAaUMH, T.€. CIOcOOOM HCCleaoBa-
HUS BELIECTBEHHBIX NOKAa3aTeNbCTB, ABISETCS, 10 00LIeMy MpaBUiy,
HUX ocmomp.

BCHICCTBCHHI)IC J0Ka3aTeJIbCTBa OCMAaTpUBAKOTCA CYIOM U
MNpEeABABIIAOTCA JIMIaM, Y4aCTBYIOIIMM B ACJIC, a B HCO6XOI[I/IMI>IX
ClIydasix — 9KCIepTaMm, CIeHaTucTaM U CBUACTEISIM.
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Ecnu BemecTBeHHBIE TOKA3aTeNbCTBA MO KAKUM-THOO0 IMpUYWHAM
HE MOTYT OBITh IOCTABJICHBI B CYy]I FJIM MX JIOCTaBKa 3aTPyIHUTEIIbHA,
OHHM OCMAaTPHBAIOTCS CyJOM IO MecTy ux Haxoxknaerus (ct. 184 I'TIK
P®). O6 ocmoTpe Ha MecCTe CyIl BEIHOCHT OmpeneseHue. Pe3ynpraTe
OCMOTpa 3aHOCSTCSI B MPOTOKOJ, K KOTOPOMY MOTYT IPHOOIIATHCS
COCTABJICHHBIC WJIM MPOBEPEHHBIC TIPH OCMOTpPE IUTAHBI, CXEMBI, dep-
TEXH, pacdeThl, KOIMUU JTOKYMCHTOB, CIETaHHBIC BO BPEMS OCMOTpa
BHIe03aMnCcH, GoTocHUMKH (4. 3 cT. 184 I'TIK PD).

Bo BpeMst ocMOTpa ¢ TIeNbI0 YCTAaHOBICHUS NCKOMOUW HH(POPMAITHN
00 yCTpaHEHHs] MPOTHBOPEUNH MEXAY MMEIOIIUMHUCS I0Ka3aTelhb-
CTBaMH II0 JIETy MOXET MOTpeOoBaThCs MPHUBIICYCHNE JINT], 00J1a/1at0-
IIUX CTIENHATBHBIMI 3HAHUSAMH (9KCIIEPTOB U CIICIIUAIHICTOB).

WNHorma Bo3HMKAeT HEOOXOAMMOCTH MPEIBSIBICHUS BEIECTBEH-
HBIX JIOKA3aTEIIbCTB CBUICTEISM.

Emie omHuM BHIOM TOKA3aTENNbCTBA SBISIFOTCS AyOuUo- M 8U0€03d-
nucu (4. 1 ct. 55 I'TIK P®).

[onsTus ayouo- n eudeoszanucu Kak AOKa3aTelIbCTBa B 3aKOHE HE
nmaHo. He Breipaborama peuHUINHM, 3acTy>XKHUBAIOIIEH ITUTHPOBAHUS
Y TIPaKTUYECKOTO PUMEHEHHS, U MpaBoBas NOKTpruHA. OOBIYHO orpa-
HUYHMBAIOTCS OTHECEHHEM ayJio- M BUAEO3aMUCEH K YHUCITY JTOKyMEH-
TOB, B KOTOPBIX HMH(OPMAINS MIPEICTABIACTCS B BHIAE 00pa3oB (3pH-
TEJBHBIX, 3BYKOBBIX ).

CBsi3aHO 3TO ¢ He3HauuTenbHbIM mepuoaoM aeiictBust ['TIK PO,
KOTOPBIA BIEpPBBIE, YUYUTHIBAs JOCTIDKEHHS HAYyYHO-TEXHHYECKOTO
rporpecca U Hy»XIbl cyAeOHON MPaKTUKH, BKIFOYHI ayJaH0- U BHUJIEO-
3alUCU B YHCJIO CPEJCTB JOKA3bIBaHWS [0 TPAXKIAHCKUM JIEJIaM.
Panbie Takue noka3arenbCTBa MpeIaralioch pacCMaTpUBaTh B Kade-
CTBE MUCHMEHHBIX .

Aynmo- u BUAEO3amUCH 00JIAAl0T MPU3HAKAMH, POTHSIIMMH HX
C MUCHMEHHBIMH W BEIIECTBCHHBIMHU JTOKa3aTeabcTBaMu. OHU WMEIOT
CBOH HOCHUTETh HHPOPMAIIUHN, CBOIO CUCTEMY 3HAKOB.

Cnenuduka ayano- U BUACO3aNUCeH 00yCIOBICHA HATHINEM HO-
CUTEJISI, KOTOPHIN CIIENMALHO MPEAHA3HAYCH JUISI XpaHeHus WHOOp-
Mallid B ONpEICICHHOM BHUIC W B OMPEICICHHON (opMme, a Takke

' CM. noctaHoBnenue MMneHyma BepxoBHoro Cyga CCCP ot 1 pekabps
1983 r. Ne 10 «O npyMMeHeHnM npoLeccyanbHOro 3akoHogaTenbcTBa Npu pac-
CMOTPEHUM rPaxaaHCKnx Aen B cyae nepson uHctaHuumy // COOPHUK NOCTaHOB-
nexun MNMneHymos BepxoBHbix Cygo CCCP n PCOCP (Poccuiickon depepaumm)
no rpaxgaHckum genam. M., 1997. C. 101.
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ocobeHHOCTAMU (popMUpoBaHus, HUKCAIIMK U COXPAHEHUsS] HHPOpMa-
M Ha HOCUTeNle (HaJTMuue CHeNUAIBbHBIX TEXHUUECKHX CPENICTB).

Cka3zaHHOE TMPEAOIPENesIeT U 0COObIe YCIOBHS MX BOBJICUCHUS
B FPKIAHCKUI ITpoLecc. YYacTBYIOIIEE B JEN€ JULO, IPEACTABIISIO-
iee JaHHOE J0Ka3aTelbCTBO, 0053aHO YKA3amb: KOTJAa OCYIIEeCTBIIs-
Jach 3aMych; KEM H IMPHU KaKUX 00CTOSTEIhCTBAX OHA MPOHM3BOAMIACH
(ct. 77 T'TIK P®).

HccnenoBanue aymmo- W BHAEO3AINCE OCYIIECTBISAETCS ITyTEM
WX BOCTIPOM3BENEHUs (IIPOCIYIINBAaHUS, IMPOCMOTPA) B 3aje 3aceia-
HHS WIA HHOM CIICIHAIEHO 000PYXOBAaHHOM JUIS 9TOI 1IN MoMeIe-
uuu. [Tocne atoro cyn 3acimymmBaeT 0ObSICHEHHS JIML, yYacTBYIOIINX
B siesie. BocnponsBeieHre MoeT OBITh MOBTOPEHO IOJIHOCTBIO JTHOO
B KakoH-1MO0 4acTH. B HEOOXOAMMBIX ciydasx B HpPOLECC MOTYT
MIPUBIICKATHCS CTIEIIHAINCTBI ¥ SKCIIEPTHI.

W1 HakoHel, pacCMOTPHM TaKO€ JI0Ka3aTeIbCTBO, KAK 3AKIIOUEHUEe
aKcnepma.

Caenynve JuIa WK JIMLA, 00JTagalomue CrielHaIbHBIMU 3HAHUS-
MH B 00JIaCTH HayKH, UCKyCCTBa, TEXHUKH WM peMecia, IpUBIeKac-
MBIE CYJOM JUISi MCCIEJOBaHMS (PAaKTHYECKUX OOCTOSTEIBCTB, HA3bl-
BAaIOTCS CYJCOHBIMHU DKCIIEPTAMH, a COOTBETCTBYIOIIAS HKCIIEPTH3a —
CyIIeOHOM.

Tepmun «cyneOHas IKCIIEPTH3a» O3HAYAeT, YTO MMEETCS B BHUIY
He Jro0ast SKCIepTh3a, a UCIoJb3yeMasi B CyA0Npon3BoacTBe. HBIMEI
CIIOBAaMHM, 3TO OJIHA M3 PAa3HOBUJIHOCTEH AKCIIEPTH3bI, O0JIaaromas
0COOBIMHU TIPH3HAKAMH, ONIMCAHHBIMU B MPOLIECCYaTbHOM 3aKOHE, T.C.
XapakTepHOH 4epToil cyaeOHON SKCIEepTH3bl SBISETCS €€ MPOLecCy-
anpHast hopma.

B HayuyHOH JiuTepaType MOXHO BCTPETUTH HECKOAbKO NOOX0008
K onpeoeneHuio NOHAMuUs cy0eOHol dKCnepmu3sbl: KaK UCCIIEA0BaHNU,
MPOBOJAMMOTrO SKCIEPTaMHU Ha OCHOBE CIICIMAIBHBIX MMO3HAHUH; Kak
0c000ro MpoLecCyalbHOrO JEHCTBUS; KaK WHCTUTYTa JOKa3aTeNlbCT-
BEHHOTO IIpaBa.

Mexay DaHHBIMU MOAXOAAaMHU HET MPOTHUBOPEUMS, TaK KaK Pasiiu-
4y B (OPMYJIMPOBKAX BBI3BAaHBI aKICHTUPOBAHWUEM TEX MM HHBIX
ACIEKTOB OJHOTO SIBJICHHsI, — (DaKTOpPOB, B PABHOW Mepe BaXKHBIX U
HEOOXOIUMBIX /715l MIOHUMAaHUS CYIIHOCTH CyIeOHON IKCTIEPTU3BIL.

BrIsIBUTH 0COOCHHOCTH MHCTUTYTA CyAeOHOM IKCIIEPTH3BI MOXK-
HO, ONpeJeNuB MpeIMeT peryiaupoBaHus. [IpeameToM mpaBoBOro



110 Paszgen |. O6wme nonoxeHusi

PEryjiMmpoBaHus BBICTYIIAIOT O6IlIeCTBeHHBIe OTHOLICHUS, KOTOPLIC,
OyIoy4H yperyaupoBaHbl HOpMaMH MpaBa, IPUHUMAIOT (hopMy mpaBo-
BBIX OTHOIIeHWH. Takum o00pa3zoM, CyAeOHYIO DKCIIEPTH3y MOXKHO
OTIPEIETINTh Yepe3 CHCTEMY MPaBOBBIX (IIPOIECCYANbHBIX) OTHOIIIE-
HI/Iﬁ, CKIIaJIBIBAIOIINXCA B ITPOUECCE Ha3HAYCHUA, ITIPOBEACHUA U OLICH-
KH PE3yIbTaTOB IKCIIEPTHU3HI (IKCIIEPTHOTO 3aKITIOYCHNS).

OcCHOBaHHEM BO3HUKHOBEHUS HpaBOOTHOIHeHI/Iﬁ o MMOBOJY OJKC-
MIEPTU3HI SBIIOTCS IOpUANYEcKre PakThl — MpOoIecCyallbHbIe TEHCT-
Bus. [ TaBHBIN W3 HUX — OTPEIEIICHUE Cyla O Ha3HAYCHHUH CyaeOHOM
9KCIIEPTH3HI. 3a MpeesaMy IpoIiecca MoMydnuTh 3aKITI0UeHHE dKCIIep-
Ta Kak CyneOHOe TOKa3aTeNbCTBO IO NIy HEBO3MOXKHO. bosee Toro,
JaXke B paMKax Mpolecca HapylIEHHWE NPOLECCyallbHbIX HOPM IpHU
Ha3HAa4YeHHH, TIPOBEICHUH KCIIEPTH3Hl U CyAeOHON OIIEHKE 3aKITfoye-
HHUS JI€3aBYHPYET NTOKA3aTeJIbCTBEHHYIO cuily mocienHero. IToatomy
3aKJTOUEHNE DKCIepTa, KaK CaMOCTOATENbHOE Cy/eOHOe 0Ka3aTeihb-
CTBO, SIBIISIETCS PE3yJIbTATOM TOJBKO CyAeOHOW SKCIEepPTH3bI, Ha3HA-
YEHHOU U MPOBEICHHON B CTPOIOM COOTBETCTBUU C MPaBUIIAMU I'pax-
JTAHCKOT'O MPOLIECCYaNbHOIO 3aKOHOJATENbCTBA.

Bmecre ¢ Tem ompeneneHme cyneOHOW 3KCIEPTH3BI TOJNBKO Kak
MIPaBOBOr0 MHCTUTYTA WM KOMIUIEKCA MPOLIECCYaIbHbIX NECHCTBUN HE
pacKpheIBaeT B TIOJHOW Mepe CyIIecTBa JaHHOTO ()eHOMeHa. DKCIepT
JUTSL peIlieHHs] TOCTaBJICHHBIX 3aJad MPUMEHSET CBOU MPOQeccro-
HaJbHbIC 3HAHUS U HABBIKM, OTHOCSIIMECS K COOTBETCTBYIOILEH OT-
pacii 4eJoBeYeCKON AEATeNbHOCTH (HayKe, NCKYCCTBY, TEXHUKE WIIH
pemecny). [Ipu 3TOM 3KCIIEPTU30H SABIACTCS npUMEHeHUe MAKUx 3Ha-
HULL MOJbKO 8 hopme UCCIed08anus.

HccnenoBanue npearnonaraet NorydYeHne TakuxX (HaKTHUECKHUX JaH-
HBIX, KOTOpbIe HE ObLIM M3BECTHBI PaHee U KOTOPBIE HHBIM CIIOCOOOM,
WHBIMH TIPOLIECCYATBHBIMU CPEACTBAMH YCTaHOBUTH HEBO3MOXKHO. [py-
THMH CIIOBaMH, KCIEPTH3a HalpaBjieHa Ha BBIABICHHE (PaKTHUECKUX
JAHHBIX, KOTOPbIE CIIOCOOHBI MOATBEPAUTh MM ONPOBEPTHYTH (HaKThI,
UMEIOIINE IOPUIMYECKOe 3HAaYeHHe, U JaThb UM KOMIIETEHTHYIO (IIpo-
(eccHOHANBHYIO) OLEHKY. YCTaHOBJICHME HAIMYUS MM OTCYTCTBUS
caMuXx (akToOB SIBISIETCS KOMIIETEHIUEH Cya.

CynebHas dKCIepTH3a BKIIOYACT credyiouue o0sa3amenpHvle KoM-
NOHeHMbl: 1eNeBOH — TONIy4YeHHE HOBBIX JaHHBIX 1O Jielly B (opme
3aKJIIOYCHHA 3KCIICPTA, ABIAIOMICTOCA CAMOCTOATCIILHBIM Cy[[C6HI)IM
IOKA3aTeIbCTBOM; CIELHAIbLHBIA — HEOOXOAUMOCTH IIPUMEHEHUS
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CTeHANBHBIX 3HaHUI B (hopMe HCCIeIOBaHHS; IPABOBON — HAIIMYHE
rpaX<JIaHCKOM MPoLecCyanbHON (GOpMBbI (COOIIOICHHE MTPOLIEAYPHI).

CriemoBaTennbHO, CYOeOHAs: IKCNePmuU3d 8 eparicOanCKom cyoonpo-
#3600cmge — 3TO CIIEIMATIbHOE HCCIEAOBAaHHUE, IPOBOAMMOE CBEIY-
IITIM JTUIIOM TI0 OTIPECIICHUIO Cyaa (CyIbH) IPH HATMIUN COOTBETCT-
BYIOIIIUX OCHOBaHHH (CHEIUATBLHOIO — HEOOXOJNMOCTh UCCIEI0Ba-
HUS (PAKTHYECKUX TAHHBIX MyTEM NMPUMEHEHHS CIICIHAIbHBIX 3HAHUN
U TIPOIIeCCYaTbHOTO — COOJIOEHUE TPOIeCCyaTbHON (hOPMBI) C TIe-
JBIO TIONYYUTH CyNeOHOe J0Ka3aTeIbCTBO IO ey B (hopMe 3aKitode-
HUS DKCTIepTa.

[IpaBunpHOE WCHOJNB30BAHWE JKCHEPTH3 OTKPHIBAET OOJBIINE
BO3MOJKHOCTH B PEIICHHUH IIEJIOT0 KOMITJIEKCa BOTIPOCOB, CBA3AHHBIX C
pa3dupaTenbCTBOM KOHKPETHBIX Jell M OCYIIECTBIEHHEM 3aad,
CTOAIINX TIEpe] IPABOCYANEM TI0 TPAKIAHCKUM JIEIIaM.

PaccmoTpuM OCHOBHBIE KIIACCH(PHUKAIIMH IKCHEPTH3 C YUETOM HX
3HAYEHUsI JJI1 TEOPUHU TPaXKTaHCKOTO MPOIECCYATbHOTO IMpaBa U Cy-
JIeOHOM TTPaKTHUKH.

B 3asucumocmu om moeo, no uveii uHuyuamuse nPo8OOUMCcst IKc-
nepmu3sa, Kakos ee nopsOOK U yeb, Pa3IHYaroT:

CyIeOHYyIO DKCIIEPTH3Y;

HecyneOHy10 (BEJOMCTBEHHYIO) DKCIIEPTHU3Y .

CynebHas dKCIIepTH3a B TPaXTAHCKOM CYIOIPOH3BOJICTBE, Kak
OBIJIO OTMEYCHO, HA3HAYACTCS TOJBKO CYAOM (CyIbeil) M MPOBOIUTCS
B YCTaHOBIIEHHOM POIECCYATBHBIM 3aKOHOM TTOPSJIKE.

Oprasbl BEIOMCTBEHHOM AKCHEPTU3bl HAXOMAATCS TPH COOTBETCT-
BYIOIINX OpraHax ynpasieHus. [lopsgok mpoBeaeHns BeJOMCTBEHHON
9KCIIEPTU3bI, €€ KOMIIETeHIIUS ONpEeAENeHhl B COOTBETCTBYIOIIMX
HOPMATHBHBIX aKTax (Hampumep, MEIUKO-COIMabHas JKCIEepTH3a,
BOCHHO-BpadeOHasi AKCIEPTH3a, IKCIEePTHU3a KauyecTBa METUITMHCKON
MOMOIIIH, TPOBOAVMAA JKCHEPTaMH CTPaxOBbIX opraHu3ammii). Pe-
3YJBTATHl TAKWX DKCIEPTH3 HE MOTYT PacCMaTPUBATHCS B KadecTBE
pe3yNbTaToOB CyJIeOHON ASKCIEPTHU3BI, HO C MX IOMOIIBI0 pelaeTcs
BOIIPOC O HEOOXOJUMOCTH Ha3HAYEHHs CyNeOHOH OSKCIEepPTH3Bl IO
nery, GopMHupyeTcs KpyT BOIPOCOB (3ajaHue) CyJeOHOMY SKCIEpTY,
WCCIIEZIyeTCSl M OIIEHUBAETCS DKCIIEPTHOE 3aKIIOUSHHE, a TaKXKe WHBIC
JTOKa3aTeNbCTBA I10 JIETY.

Ilo mecmy npogedenus pa3nyaloT:

AKCIEPTU3Y B CYJeOHOM 3aCeaHNu;
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IKCIEPTHU3Y BHE 3aya CyAeOHOTo 3acemanus (amOynaropHasi Wid
CTaI[MOHApHAs).

Br16op mecta mpoBeneHns IKCIEePTH3bl BO MHOT'OM IIpenoIpeie-
JIeH ee BUJOM M TEeMH METOJaMH, KOTOphle HE0OOXOINMO MPUMEHHNTh
UL KOHKPETHOTo uccienoBanua. Hambonee bacTo Ha3Hadaercs
amOyJnaTopHas dKCIEepTH3a, Peke — CTalroHapHas. Buza skciepru-
36l TECHBIM 00pa3oM CBS3aH C MPOIECCyalbHBIMU TpaBamMu U 00s5-
3aHHOCTSIMM JIMYHOCTH, CJI€JOBATEIbHO, OH IOJDKEH OTPakaThCsl B
OTpeNCIICHNN O Ha3zHadeHWH cyaeOHou skcmepTusbl. [TIK PD He
BBIJIEJISIET TOHATHUS «CTAallMOHApPHAs» U «aMOyJIaTOpHas» HKCIEPTHU-
3a. 371ech cleAyeT UCXOIUTh U3 HOPM, YCTAaHOBJIEHHBIX MHBIM 3aKO-
HOJIaTeNbCTBOM. B HacTosmiee BpeMs crienuanbHas HOpMa IO JIaH-
HOMY TIOBOJly COAEPKHUTCS B CT. 27 3aKoHa 0 rocyaapcTrBeHHOI
cy1e0HO0-3KCIIEPTHOM eI TeJIbHOCTH.

B 3asucumocmu om nociedosamensnocmu CynecTByeT:

HEepBUYHAs SKCIEPTH3a, T.€. IPOBOJUMAs BIEPBBIC;

BTOPHUYHAsI SKCIIEPTH3A.

BropuuHble 5KCIEPTHU3bI, B CBOIO OY€pedb, NENAT (B 3aBUCUMOCTU
OT TaKUX KPHUTEPHUEB, KAK KAYECTBO SKCIEPTH3Bl M €€ IMOJHOTa) Ha
OONONHUMENLHYIO T HOBMOPHYIO.

JononauTtensHas SKCIEpTH3a MPOBOIUTCS B CiIydasx, Korzna Inep-
BUYHAsl SKCIIEPTH3a MPHU3HAHA HETIOJIHOW (He Bce OOBEKTHI MpecTaBie-
HBI, HE BCE HEOOXOIMMBIE BOIPOCHI 3aJaHbl U MOIYUYHIIN pa3pelleHue).

[IpoBenenue Takoi 3KCIEPTU3bI, KAK IPaBUIIO, IOPyYaeTCs TOMY e
9KCIIEPTY, KOTOPBIH MIPOBOAMII NEPBUUYHYIO 3KCIEPTU3y. B aTOM cityuae
NEePBUYHAS SKCIIEPTH3a MPU3HACTCSI KAUECTBEHHOM, HO He monHoi. Ha-
3HAUCHUE JOMOJHUTEIBHBIX 3KCIEPTU3 OOBIYHO CBUETENBCTBYET O Jie-
(exre paboTHI JHL, NOPYYAIOLIMX MPOU3BOACTBO KCIEPTU3HI (CYIa).

[ToBTOpHAsI ’KCHIEpTH3a HA3HAYAETCS B CIydyasX, KOI/la MepBUYHASA
9KCIEPTH3a HE yAOBIETBOPWIA CYJ H3-32 HEOOBEKTUBHOCTH, HEOOOC-
HOBaHHOCTH BBIBOJIOB. [IpoBeneHHe Takoi 3KCHEpPTH3Bl MOpydaeTcs
JIpYyroMy 3KCIIepTy WJIM KOMHCCHHU 3KcnepToB. [lepBuuHas skcnepTH-
3a, TAKUM 00pa3oM, MPU3HAETCS CYIOM HEKaueCTBEHHOM, CBHICTEIb-
CTBYET O HU3KOH KBaTH(PHUKALUHN SKCIEPTA.

CrnenyeT 3aMeTUTh, YTO Ha3HAYEHHUE U MPOBEACHUE JIOMOIHUTENb-
HOW WMJIM TIOBTOPHOI 3KCHEpPTH3bl HE O3HA4aeT aBTOMAaTHYECKOTO HC-
KIIIOUEHUsS] IT€PBOHAYAIBHOM DKCIEPTU3bl M3 JOKA3aTeIbCTBEHHOU
0a3pl MO KOHKpeTHOMY Jeny. Ecinu jomofmHUTEnbHas 3KCIepTH3a
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«pa3BHBaET» W YTOUHSAET BBIBOJbBI NMEPBUYHOM IKCIEPTU3bI, TO IIO-
BTOpHAsl JKCIEPTH3a TI0 OTHOIICHHIO K IEPBOHAYAIBHON HEpelIKo
CTAHOBUTCS] KOHKYPHUPYIOLIEH.

1o uucnennocmu sxcnepmos pa3nuyaroT:

9KCTEPTU3bI, BHITOIHICMbIE €IMHOIHYHO;

9KCIIEPTHU3bI, BHIIOIHIEMbIC TPYIIION JIHII.

EnnHonnynas skcreptu3a — HamOoJiee 4actash pa3HOBHUIHOCTh
HCCIIEIOBAHNS, TIPOBOJUMOTO CBEAYIIMM JIHIIOM.

Ilo cocmasy ucnonnumerneii pa3niuyaroT:

KOMHUCCHOHHBIE;

KOMILUIEKCHBIE SKCIIEPTHU3bI.

J11 KOMHCCHOHHOM 9KCIIePTHU3bl XapaKTepHO y4acTHe B UCCIEN0-
BaHWU OJHOTO OOBEKTa HECKOIBKUX CBEAYIIHX JIUI[ — IPEICTABUTE-
JIe OTHOTO pojia AKCHEPTU3 (COOTBETCTBYIOMINX TUCIUILTNH, CIIEIH-
anpHOCTel). Kak mpaBmino, momoOHas »3KcmepTH3a HEoOXoauma
B CIIOXHBIX CIy4asx (Hampumep, onpeieieHne CTOUKON yTparThl Tpy-
JIOCTIOCOOHOCTH, CaMOIIOBPEXKIEHUS, «BpadeOHbIE JIea», HEKOTOphIe
JIOTIOJTHUTENIEHBIE U TIOBTOPHBIE AKCIIEPTHU3HI).

Komuccust skcniepToB coriiacyer meiii, 09epeTHOCTh U 00beM HC-
CIIEIOBAaHUN HCXOJS W3 HEOOXOIUMOCTH pEeIIeHHS MOCTaBICHHBIX
niepe]; Heil BompocoB. [Ipu 3ToM KakIbIi 3KCHIEpT HE3aBUCHMO H Ca-
MOCTOSITENTFHO TIPOBOJIUT HCCIIEIOBAHUE, OIICHHBAET pPE3YJIBbTATHI,
[OJTy4eHHbIE UM JMYHO M JPYTUMH JKCHepTamu, W (popmyimpyer
BEIBO/JIBI B TIPE/IENIaX CBOMX CHEIMAIbHBIX 3HAHUH.

KommnekcHo#l Ha3bIBaeTCsl SKCIEpTH3a, B MPOU3BOIACTBE KOTOPOM
YYacTBYIOT HECKOJIBKO CBEAYIIMX JIUI — SKCIEPTOB, MPENCTABIIAIO-
IIUX Pa3Hble KIACCHI WIH POJBI dKcHepTu3. MHBIMU clioBamMH, B KOM-
IUIEKCHOW JKCIEPTU3E AKCIEPTHI, CHEHUAIU3UPYIOMINECS B Pa3HbBIX
KJIacCaX WM PoJaX CyJIeOHBIX JKCIEPTH3, 3aHSATHI COBMECTHBIM pPe-
LICHWEM OJHUX M TeX K€ BOMPOCOB. TOroM KOMIUIEKCHOTO MCCIIEN0-
BaHUs SBISETCS (POPMYJIMPOBAHHE OOIIUX BBIBOAOB. [Ipu 3TOM Kax-
JIBIA SKCIIEPT MOJIKUCHIBACT Ty YaCTh 3aKIFOUYCHUS, KOTOPAsi COACPKUT
OTMCaHue TMPOBEACHHBIX UM HCCIEJOBAaHMH, M HECET 3a Hee OTBETCT-
BeHHOCTb. OOMINH BBIBOJ IENAIOT IKCIIEPThI, KOMIIETEHTHBIE B OLICHKE
MOJIYYEeHHBIX PE3yIbTaToOB U (OPMYIHPOBAHUU JaHHOTO BBIBOJA.

3axnouenue sxcnepma — 3TO OCHOBAaHHOE Ha 3aJaHUM CyJa MUCh-
MEHHOE W3JIOKEHHE CBEJCHUU (WM akT) 00 00CTOSTENbCTBAX, UMEHO-
MIMX 3HAYEHHE IS JIeIa, YCTAHOBJICHHBIX B Pe3yJbTaTe CIIeUaIbHOTO
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WCCIIeIOBaHNs OOBEKTOB (MaTepHaloB), MPEICTAaBIECHHBIX CYIIOM,
OTpaKaloUINX XOJ M Pe3yJbTaThl NCCIIEOBAHNMN, TPOBEICHHBIX JKC-
MEPTOM.

[MpakTukoil BeIpabOTaHa ONpejeieHHas MOCIEA0BATEIbHOCTh H3-
JIOKEHHST 3aKJII0YEHHS OKCIepra W TpeOOBaHUS, NpeabABIseMbIe
K HEMy Kak CPeJCTBY JOKa3bIBaHUA. B Hactosmiee Bpems 3TH Tpebo-
BaHMs 3aKPEIICHBI HAa YPOBHE (peiepaibHOro 3akoHa’.

Pa3nuuaror cnenyromue uovl 3aKa0uenull IKCnepma:

KaTeropuyeckoe (TI0JI0KHUTEIHHOE MM OTPULIATENIHHOE);

3aKJIFOUYEHHE O HEBO3MOXKHOCTH OTBETUTh Ha TOCTABICHHBIA BO-
IIPOC HAa OCHOBE UMEIOIINXCA JaHHBIX;

BEPOSITHOE.

Hccnenyst 3akiroueHHe OJKCIepTa, CyjA TpoBepsieT coOroJieHHe
nporeccyansHoi (GOpMBI MOTyYeHHs JAHHOTO JOKa3aTeIbCTBA IO
JieTy ¥ TapaHTUH TIPaB JIMIL, YIaCTBYIONIUX B CyIe€OHOM pa30oHpaTeib-
crBe. McceoBanue 3aKIIFOUCHUS HKCIIEPTa OTPAsKaeTCsl B IPOTOKOJIE
CyneOHOTO 3aceMaHus U JaeT Cyqy HEOOXOIuMYIo WHMOPMAIIHIO IS
mocyieyronel ero omeHkH. llpaBmibHas OILEHKA /IOKa3aTeIbCTBA,
KaKOBBIM SIBJISIETCSI 3aKJIIOYEHHE JKCIEepTa, UTPAaeT MEepBOCTEHEHHYIO
pOJIb ISl BBIHECEHHSI 3aKOHHOTO M 00OCHOBaHHOTO pemenus. C me-
JBI0 PAa3bSCHUTD M JOIOJHHUTE 3aKIIOYEHHE CY/I, JINNA, YIaCTBYIOIHE
B JIeJie, MOT'YT 3a/1aTh SKCIEPTy (PKCIEpTaM) BOIPOCHL. ITO MPOUCXO-
IIMT B paMKax donpoca sKkcnepma.

Oyenxa 3akatoueHus. IKcnepma BKIIOYAeT HECKOJBKO IOCIIe10Ba-
TEIBHBIX CTAJHN:

aHaNIN3 COOIOJICHUS MPOLECCYaTBHOTO MOPSIIKA MMOrOTOBKH, Ha-
3HAUCHUS U TIPOBEJICHNUS SKCIIEPTHU3HI;

aHaJIN3 COOTBETCTBUS 3aKIIOUYCHUS IKCIIEPTA 331aHHIO;

aHaJIN3 TTOJTHOTHI 3aKITIOYCHUS;

OLICHKY HAayYHOW 00OCHOBAaHHOCTH 3aKJIFOUYCHUS;

OLICHKY COJICPKAIINXCS B HEM (PaKTUYECKHX JAHHBIX C TOYKH 3pe-
HUS UX OTHOCHMOCTH U MECTa B CUCTEME JPYTUX JA0Ka3aTeIbCTB.

3aBepIuaroIuM 3TAllOM aHalW3a 3aKII0UEHHs SKCIepTa SBIsETCS
€ro CONOCTaBJICHHE C APYTUMH JI0Ka3aTeJbCTBaMU Mo neiry. OueHka
3aKJIIOUEHHsI 3aBepllIeHa, KOra CyJl ONPEIEIIUT ero 10Ka3aTelbCTBeH-
HYIO CHITy U 3HAYCHHE B CUCTEME JIOKA3aTEeIIbCTB.

' Cm. cT. 25 3akoHa o rocynapcTBeHHON cyaebHo-akcnepTHOM Aes-
TeNbHOCTH.
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IIpu oyenke 3axniouenuss cy0 Modcem npusHamy e20: MOJIHbIM, Ha-
YYHO 00OCHOBAHHBIM H TMOJIOKUTH B OCHOBY CBOETO PEIICHUS HAPSAY
C JIPYTUMH JI0Ka3aTeJIbCTBAMM IO JEINy; HEJOCTATOYHO SICHBIM WIIH
HETNOJHBIM M Ha3HAYUTHh JOTOJHHUTENBHYIO DKCHEPTHU3Y; HEOOOCHO-
BAaHHBIM, BBI3bIBAIOIIUM COMHEHHE B IPaBUIBHOCTU BBIBOJOB M Ha-
3HAYUTb NOBTOPHYIO IKCIIEPTU3Y.

Cyn Taxxe MOXET, P HECOTJIACHM C BBIBOJAMHM JKCIEpTa, pas-
pelIuTh [0 IO CYLIECTBY Ha OCHOBAaHMM IPYIMX JOKa3aTesbCTB,
€CJI OHH B CBOEH COBOKYIHOCTH MO3BOJISAIOT CHIENAaTh UCTUHHBINA BBI-
BOJl O JICWCTBUTENBHBIX (PAKTUUECKUX OOCTOSTENBCTBAX IO IETy.
B takoMm cimydyae cyn JOMKEH NPUBECTH B MOTHBHPOBOYHOM dYacTh
pewieHus: yoenuTeabHbIE JOBOBI, IO KOTOPBIM OH OTBEPraeT 3aKiIo-
YeHHE SKCIepTa M paspeliacT Aejo MO CyLecTBY 0e3 HazHaueHHs
MOBTOPHOM 3KCHepTU3bl. OJHAKO OCYLIECTBHUTH MOCIENHEE MPaBUIIO
Ha NPAKTHUKE Yallle BCETO HEBO3MOXHO, TaK KaK 3KCIEPTHOE 3aKI0Ye-
HUE — WCTOYHHUK HOBBIX (PaKTHMUECKHX IAHHBIX, KOTOpPBIE HE MOTYT
OBITH TOTY4EHBI APYTHMH MPOLECCYaTbHBIMU CPEACTBAMH.

I'naBa 7. CyneOHble pacxoabl u ITpagbl

§ 1. llonsiTHe ¥ BUABI Cy1eOHBIX PACX0/10B

Cynbsi, npuHUMas UCK (3asBIIEHHE), 00S3aH PacCMOTPETh BOIIPO-
CBI, CBSI3aHHBIE C CyI€OHBIMHU PACXOIAMHU.

CyoebHbimu pacxooamu Ha3bIBAKOTCS JICHSKHBIC 3aTPAThI, CBSI3aH-
HBIC C PACCMOTPCHHUEM T'PAXKIAAHCKOTO JIeJIa U MCIIOJIHEHHUEM CyIeOHO-
r'O pPeIICHHUS.

Bormpocam perynupoBaHus CyneOHBIX PacxXoJIOB IMOCBSAIICHA TJ1. 7
I'TIK P®D.

Cyoebuvie pacxoovl cocmosim W3 TOCYAAPCTBEHHON IOIIINHEBI
1 U3IIEePIKEK, CBA3aHHBIX ¢ paccMoTpeHueM aena (ct. 88 ['TIK PD).

OO0s13aHHOCTh HECEHUs CyNEOHBIX PacXOlIOB B TPaXKIAHCKOM IIPO-
[Iecce BO3JIaraeTcs Ha CTOPOHBI, @ TaKXKe Ha TPEThHUX JIHII, 3asSBJISIO-
[IMX CaMOCTOSATENbHEIC TPeOOBaHMS HA TIPEAMET CIIOpa.

O0513aHHOCTH yIUIATHI TOCYAapCTBEHHOM MONIUIHHBI 00eCIeYynBaeT
BO3MOKHOCTh BO3MEIIIEHHUS FOCYAapPCTBY YaCTH PacXoJI0B, HEOOXOIH-
MBIX JUIsl OCYIIECTBICHHS MPABOCY/US,, CTUMYJIUPYET JA00POBOJIBHOE
BEITIOJTHEHHWE OTBETUYMKOM CBOMX OOS3aHHOCTEH M B OIpEICICHHON
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Mepe TPEMATCTBYET MPEIbIBICHUI0O HEOOOCHOBAHHBIX MCKOB (CyTSIK-
HUYECTBY).

Pa3mep cyneOHBIX pacXo0B AUKTYETCS] YPOBHEM 0JIaroCOCTOSHUS
TpakaaH, OOIIEeH COIMANTbHO-d)KOHOMHYECKOW CHUTyallMe B CTpaHe.
CynebHble pacXobl JOHKHBI OBITh TAKMMH, YTOOBI, C OJHOW CTOPO-
HBI, 00eCTIeUnBaTh BO3MOKHOCTh OOpaIeHus] OOJBITMHCTBA TPaXKIaH
B CYy[I 3a CyIeOHOU 3alIUTON, a C IPYTrOi — MIPEMmITCTBOBATh BO3HUK-
HOBEHHIO HEOCHOBATCILHBIX CIOPOB. /I MaloMMymux TpakKaaH
JIOCTYII K CyIeOHOM 3aImmTe 00ecTieunBaeTCs 3a CYeT MEeXaHHu3Ma OC-
BOOOXKICHHUS MX OT CyAEeOHBIX PAacXoJOB IOJHOCTBIO WIIM B OIpemc-
JICHHOH YacCTH.

Tocyoapcmeennas nowtiuna — yCTAaHOBIICHHBI 3aKOHOM JICHEXK-
HBII cOOp, B3UMaeMbIi B (emepanbHBI OIOIKET 3a COBEpIIacMbIC
CYJIOM JIEUCTBUA.

l'ocynapcTBeHHas: monuIMHA B3UMAETCA C JIUI] TIPU UX OOpaIeHnn
B Korcturynmonnsiit Cyn P®, B cynsl oOmiel ropucauKnnu, apOuT-
pPaKHBIE CYABI WM K MHPOBBIM CyIBsIM — JI0 TIOJIA4W 3aIlpoca, Xo/a-
TafCTBa, 3asABJICHUS, HCKOBOTO 3asABJICHUS, KaJIOOBI (B TOM YHCIIE arlell-
JSIIIMOHHOW, KaCCallMOHHON WIIM HAJ[30pHOW); TPH I10/Ia4€ BCTPEIHOTO
WCKa, a TaKKe 3a BbIIAdy KOIWI JTOKYMEHTOB M OyMmar, HaXOISAIIUXCS
B JIeNie, U 3 IOBTOPHBIE KOITMH CYJeOHBIX PEIICHUI U OTpEeIeIeHHA.

B Hactosmee Bpemsi TOPSAOK B3WMaHWS TOCYJapCTBEHHOW IIO-
HUIMHBL ycTaHaBnuBaeT Hamoroseii kogexc P®, B koTOpoM mHoOsABU-
nack TIL. 25° «ocynapcTBEHHAs TTONITHHAY.

l'ocynapcTBeHHass TOINUIMHA MOXET OINPEACNATECS B TBEPAOH
CyMME U B IIPOIICHTaX OTHOCHUTEIHHO IIEHBI UCKA, KOTOPas YKa3bIBACT-
Csl B ICKOBOM 3asIBJICHHH.

B cootBercTBum co cr. 91 I'TIK P® yena ucka onpedensemcs no
HCKaM:

1) 0 B3BICKaHWU JICHET, UCXOIS M3 B3BICKUBACMOM JICHEKHOM CyMMEI;

2) 00 mcTpeOOBaHWH HMMYIIECTBA, UCXOAS W3 CTOMMOCTH HCTpe-
OyeMoro UMyIIeCTBa;

3) 0 B3BICKAHUHU ATMMEHTOB, UCXOJISI U3 COBOKYITHOCTH IUTATEKEH
3a TOJI;

4) 0 CpPOYHBIX IUIATEKaX WM BbIIadaX, UCXOIS W3 COBOKYITHOCTH
BCeX IIaTE)KEH W BbIJay, HO He OoJjiee ueM 3a 3 roja;

5) 0 6ecCpOUHBIX WM TTOKU3HEHHBIX IIATE)KaxX W BhIIadaxX, UCXO-
Ji U3 COBOKYITHOCTH TIJIaTeXel 1 BblJay 3a 3 roja;



7BInaea 7 117

6) 00 YMEHBIIICHUN WM YBEJIUYCHUHU TUIATSIKEH M BbIAAY, UCXOIS
N3 CYMMbI, Ha KOTOPYIO YMCHBIIAIOTCA WJIM YBCIIMYMUBAIOTCA IJIATCKU
Y BBIJIaYH, HO He OoJjiee YeM 3a r'o;

7) 0 TpeKpareHuy TIATSKEeH W BBIIAY, UCXOAS W3 COBOKYITHOCTH
OCTaBINUXCS TIATEXKEH U BbIJIad, HO He OoJiee 4eM 3a roJ;

8) 0 TOCPOIHOM PACTOPKEHUH TOTOBOPA HMYIIECTBEHHOTO HaiiMa,
nucxoasa M3 COBOKYITHOCTHU miaTteked 3a IOIb30BaHUE HUMYHICCTBOM
B T€YE€HHE OCTABIIIETOCS CPOKa JEHCTBHS OTOBOpa, HO HE Ooyiee yeM
3a 3 roja;

9) o0 mpaBe COOCTBEHHOCTH Ha OOBEKT HEIBIKUMOIO MMYIIECTBA,
MIPUHAISKAIA TPaKIaHUHY Ha TpaBe COOCTBEHHOCTH, WICXOAS W3
CTOMMOCTH OOBEKTa, HO HE HI)KE €ro WHBEHTApH3AIMOHHOW OIEHKU
WA TIPH OTCYTCTBHW €€ — HE HIDKE OLEHKH CTOMMOCTH OOBEKTa MO
JOTOBOPY CTPaxOBaHMs, HA OOBEKT HEIBIXKUMOTO UMYIIIECTBA, TIPUHA/I-
JIeKAIIEro OpraHu3aluy, — He HIbKe 0aTaHCOBOM OIEHKH O0BEKTa;

10) cocrosmmM W3 HECKOIBKHX CAMOCTOSITEIBHBIX TpeOOBaHUH,
WCXOZs U3 KKIO0T0 TpeOOBaHUS B OTACIHEHOCTH.

Leny ucka ykaspiBaet ucrell. OHAKO €CII OHA SIBHO HE COOTBET-
CTBYET NIEHCTBUTEIHHONH CTOMMOCTH HCTpeOyeMOro MMYIIEeCTBa, Cy-
IIbsl CaM OTIpeJiesIsieT LieHY, IPUHUMAas HCKOBOE 3asBJICHHUE.

[InarenpmkaMu TOCYyIapCTBEHHOW MOIUTHHBI MPU3HAIOTCS Opra-
Hu3amn 1 $usmaeckne auna (cr. 333'7 HK P®). Focronnmuaa yrua-
YUBACTCS B HAJIMYHOMN WM OC3HATMYHOM (hopMme.

dakt yI1aTtbl TOCHOIUIMHBI MOATBEPIKIACTCA KBHTaHHHeﬁ ycCra-
HOBJIEHHOW (hOPMBI, BBIIAaBA€MOM MJATENbIINKY OaHKOM, JMOO TuIa-
TEXHBIM TOPYYEHHEM C OTMETKOW 0aHKa O ero ucroiHeHuw. MHo-
CTpaHHbIC OpraHHW3allii, WHOCTPAHHBIC TpaxKJaHe M JHIa 0e3 rpax-
JaHCTBa YIUIAYUBAIOT I'OCyAapCTBECHHYIO IMOUUIMHY B TOM XK€ IMOPAAKE
M pa3Mepax, Kak ¥ OT€4eCTBEHHBIE OPraHu3alui 1 (GU3HIECKue JTUIIa.

Pa3mepsl rocmommMHBI MO JeNiaM, pacCMaTpUBaeMbIM B CyAax
0611eil IOPUCINKIIH, MHPOBBIMU CYIbSIMH, YCTAHOBIICHBI B CT. 333"
HK Po®.

I'ocnonumHa yniauusaemces 6 ciedyowux pazmepax:

1) mpu mogade MCKOBOTO 3asBJICHUS UMYIIICCTBEHHOTO XapaKTepa,
MOJITeXKAIETro OIeHKe, MpH neHe ucka: g0 10 000 py6. — 4% ueHsl
ucka, Ho He meree 200 py6.; ot 10 001 py6. mo 50 000 py6. — 400
py6. mroc 3% cymmer, npessrmatomeir 10 000 py6.; ot 50 001 pyo.
mo 100 000 py6. — 1600 py©6. mmioc 2% cymMBI, MpeBBIIIAIOMIEH
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50 000 py6.; ot 100 001 py6. mo 500 000 py6. — 2600 py6. troc 1%
cymmel, ipessimatomieit 100 000 py6.; ceoime 500 000 py6. — 6600
py6. mmoc 0,5% cymmel, npessrmatomeir 500 000 py6., HO He Gomnee
20 000 py6.;

2) mpu Tomade 3asBIICHUS O BBIHECCHHH CYIeOHOTrO MpHKa3a —
50% pa3Mepa rocyIapCTBEHHOM MOUUIMHBI, B3UMAaeMON NpU MoAaye
WCKOBOTO 3asIBIIEHHUS HIMYIIECTBEHHOTO XapaKTepa;

3) mpu momaye UCKOBOTO 3asBJICHUS UMYIIECTBEHHOTO XapaKkTepa,
HE MOJJICKAIEro OICHKE, a TAKXKEe MCKOBOTO 3asiBICHUS] HEUMYIIECT-
BEHHOTO xapakrtepa: Juist pusuueckux nui — 100 py0.; s opranu-
3anuii — 2000 py0.;

4) npu moxaye Ham30pHOH xanmobsl — 50% pa3mepa rocymapct-
BEHHOH MONLIMHBI, B3UMAaeMOH MPH 10/1a4e UCKOBOTO 3asIBICHUS HE-
MMYIIECTBEHHOTO XapaKkTepa;

5) mpu mojade MCKOBOTO 3asBIIEHUS O PAaCTOpPKEHWH Opaka —
200 py6.;

6) mpu mojaye 3asBICHHS 00 ocmapuBaHWU (MOJHOCTBHIO WITH
YaCTUYHO) HOPMATHBHBIX IPAaBOBBIX aKTOB OPraHOB T'OCYIapCTBEH-
HOHM BIIACTH, OPTraHOB MECTHOTO CaMOYIPaBJICHHS WM JOJKHOCT-
HBIX JUI: 1 pusudeckux ymn — 100 pyO.; mns opraHu3zammii —
2000 py0.;

7) npu moxaye 3asBICHUS 00 OCIAPUBAHUM PEIICHUS WIN JCHCT-
Bus (0€3/1CHCTBUS) OPraHOB IOCYIaPCTBEHHOM BJIACTH, OPTaHOB MECT-
HOTO CaMOYIIPABJICHUS, JIOJKHOCTHBIX JIUI[, TOCYJapPCTBEHHBIX WA
MYHHIIAMATBHBIX CITYKaIlUX, HAPYIIUBIIUX MPaBa UK CBOOOIBI rpa-
KnaH win opranuzanuit, — 100 py6.;

8) mpu monade 3asABICHUS MO JI€TaM OCOOOTO MPOU3BOJICTBA —
100 py6.;

9) npu momave aneUIAIHOHHON KaJIOOBI M KacCAIIMOHHOM KaJlo-
051 — 50% pa3mepa rocyapCTBEHHON MONUIHHBI, HaIeXKAaIeH yIua-
T€ TP TI0J]aue UCKOBOTO 3asBJICHUS HEMMYIIIECTBEHHOTO XapaKTepa;

10) nmpu mozayue 3asBICHUsI O TOBTOPHOM BbIIaue KOMUHU PEIICHHH,
MIPUTOBOPOB, CYJICOHBIX MPHUKA30B, ONMPEACICHHUNA CyJla, MOCTAHOBIIEC-
HUH Tpe3uuyMa cyjia HaJl30PHON WHCTAHIIUU, KOIHMU JIPYTHX JIOKY-
MEHTOB M3 JieJa, BBIJIABAEMBIX CyJIOM, a TaK)Ke IPHU I10/1a4e 3asBICHUS
0 BbIJaYe NyOJIMKATOB WCIOJIHHUTENBHBIX JIOKYMEHTOB — 2 py0. 3a
1 cTpaHuy TOKyMEeHTOB, HO He MeHee 20 pyo.;
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11) npu moxaue 3asiBICHUS O BbIJIA4Y€ MCIIOJHUTEIBHBIX JHCTOB
Ha MNPUHYJUTEIIbHOE HWCIIOJHEHUE PEeIIeHUN TpeTehcKkoro cyaa —
1000 py®6.;

12) npu nmonave 3asBiaeHns 00 o0ecredeHnu UCKa, paccMaTpHuBae-
MOTO B Tperetickom cyae, — 100 pyo.;

13) mpu momade 3asBicHHUS 00 OTMEHE PEIICHUs TPETEHCKOTO CY-
na — 1000 pyO©.;

14) npu momave 3asiBICHUS IO JeJIaM O B3BICKAHUH AJTMMEHTOB —
100 py®.

Ecnu cynom BBIHOCHUTCS pelieHne 0 B3bICKAaHWH aTMMEHTOB Ha CO-
JepXKaHue JIETe W Ha colep)KaHhe HCTIA, pa3Mep TOCyJapCTBEHHON
TTONIJIMHEI YBEJIMYUBAETCA B 2 pasa.

Oco0eHHOCTH YIUTaThl TOCYNApCTBEHHOM TONUIMHBI H3JIAraroTcs
B ct. 333 HK P®. Hanpumep, npy 1ojaue HCKOBBIX 3asIBICHHI O pac-
TOpXEHHH Opaka ¢ OJJHOBPEMEHHBIM pa3lie]IoM COBMECTHO Ha)KHUTOTO
UMYIIECTBa CYIPYTOB, TOCYIAPCTBEHHAS TIOIIUTMHA YTUIAUYMBACTCSI B pa3-
Mepax, YCTAaHOBJICHHBIX KaK JIIS MCKOBBIX 3asBICHUH O PACTOPKEHHU
Opaka, TaK ¥ JUI HCKOBBIX 3asBJICHUI UMYIIIECTBEHHOTO XapaKTepa.

Cratbst 90 I'TIK P® nipemocTaBisier Cyay WIH CyIbE IPABO OTCPO-
YUTh U PACCPOYUTH YIJIATY TOCIIONUIMHBI, UCXOJSI U3 UMYIIIECTBEHHO-
TO TIOJIO’KEHUS CTOPOH, WIH YMEHBIITUTH €€ pa3Mep.

Ecmu B mporiecce paccMoTpeHus fena IeHa ucka OyAeT yBelnde-
Ha, TO TOCIIONUINHA JODKHA OBITh morutadeHa (ct. 92 I'TIK PD).

lNocnonumaa MOXeT OBITH BO3BpAIIIEHA B CIEAYIOUINX CITydasx:

1) BHeCEeHHs TONIINHBI B OOJBIIEM pa3Mepe, YeM MPEeayCMOTPEHO
3aKOHOM,;

2) oTKa3a B IPUHSATHH 3aSBJICHUS O BEIHECEHUH CyJeOHOTO TpUKa-
3a Ha ocHoBaHuu 4. 1 ct. 125, 4. 1 ct. 134 I'TIK P® u B apyrux ciy-
yasx, npeaycMoTpeHHbIX B cT. 93 I'TIK PO;

3) mpekpaieHus MPOU3BOJICTBA IO JIENTy WM OCTaBIICHHS 3asBlle-
Hust 6e3 pacemorpenus cr. 333 HK P,

Bo3BpaT TOCHONLIMHBI TPOW3BOJAWTCS HAJOTOBBIMH OpraHaMu
0 OTIPEAETICHHIO CYAa.

Ecnu neno ObUIO 3aKOHYEHO MHUPOBBIM COTJIAIICHHEM WIIM HCTEll
OTKa3aJICAd OT MCKa MO0 OTBETYMK JOOPOBOIBHO IMOTACHII JONT (WC-
MIOJTHHUJI CBOIO OOS3aHHOCTH) TMOCJE MPEIbSBICHUSI UCKA, TO 3TO HE
BJICUET BO3BpAIlCHHUS TOCIONUIMHBL. CUHWTaeTcs, YTO B MOJOOHBIX
CITyJasx JIeJ0 MOJYYHIIO CBOE pa3pelieHue B Cy1e0HOM 3ace/TaHuH.
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B cyneOHbIe pacxozpl MpOLECCYaIbHBIN 3aKOH BKIIOYAET U W3-
JIEPXKKH, CBsI3aHHBIE ¢ paccMoTperneM aena (ct. 94 I'TIK POD).

K uzoeporckam 3axon omnocum:

1) cyMMBl, MOAJNIEKAIE BBITIATE CBHICTEINSM, SKCIIEpTaM, CIie-
[[UAIIMCTaM, PACXO/IbI HA OTUIATY YCIIYT MEPEBOAYNKA;

2) pacxonbl Ha Mpoe3[l, MPOKUBAHUE CTOPOH M TPETHUX JIMILI, HO-
HECEHHbIE MU B CBSI3U C ABKOH B CY/I;

3) pacxojbl Ha IPOU3BOJICTBO OCMOTpPA Ha MECTE;

4) pacxo[Isl Ha OTUIATY YCIYT IIPEICTaBUTEIICH;

5) KOMITeHcanuio 32 PaKTUIECKYIO MOTEP0 BPEMEHH B COOTBET-
ctBuu co ct. 99 I'TIK P®;

6) MOYTOBBIE PacxXo/ibl, TOHECEHHBIE CTOPOHAMU;

7) IpyrHue pacxoibl, €CIU CYyJ MpU3HACT UX HEOOXOIUMBIMHU.

JleHexHBIE CYMMBI, TOJUIEKAIE BHIIJIATE CBUAETENSIM, DKCIep-
TaM, CIIeIHAINCTaM, U APyTHEe HEOOXOIUMBIE CYMMEI IPEIBAPUTEIHHO
BHOCSTCS Ha OaHKOBCKHWH cueT ympasieHus (ormena) CymeOHoro me-
nmapTamMeHTa npu BepxoBHBIX cymax B cyObekTax PD croponoi, 3as-
BHBIIIEH COOTBETCTBYIOIIYIO MpockOy. Ecimm mpocrkba moctymmia ot
o0enx CTOpOoH, TO TpedyeMass CyMMa BHOCHTCS CTOPOHAMH B PaBHBIX
gacTsax (cT. 96 I'TIK PD).

3a paboTalMK CBHIECTEISIMH Ha BpEMsl MX BbI30Ba B CyZ CO-
XpaHsieTcsl cpelHui 3apaboToK Mo Mecty pabotel. He paboraromme
CBUJETENHN TMOJIy4a0T KOMIIEHCAIMIO 32 MOTEPI0 BPEMEHU UCXOAS U3
(aKTHYECKHX 3aTpaT BPEeMEHH M yCTAHOBJIEHHOTO (erepanbHBIM 3a-
KOHOM MHUHHUMAJIBHOTO pa3Mepa omiatel Tpyaa (ct. 95 I'TIK PD).

Cropone, B MOJb3y KOTOPOW COCTOSUIOCH pELIEHHE Cyla, 10 ee
MMMCBMEHHOMY XOJaTaliCTBY NMpHUCYXAal0Tcs (C APYTroil CTOPOHBI) pac-
XOJIbI Ha OIUIATy YCIyT MpencTaBuTens. Pasmep cymMM, KOTOpBIE MOTYT
BO3MEIIATHCS, B 3aKOHE He yKazaH. OH ompenesseTca CyA0M B pa3yM-
HBIX Tpefesiax ¢ Y4eTOM XapakTepa Jela, UIMYyIIeCTBEHHOTO TOJI0XKe-
HUS CTOPOH U JPYTHX 3aCITy>KWBAIOINX BHUMAHUS 00CTOSITETBCTB.

Co cTOpoHBI, HEeTOOPOCOBECTHO 3asABUBINEH HEOCHOBATCIIHHBIN
WCK MO0 CHCTEMaTHYECKH MPOTHUBOIEHCTBOBABIICH MPABIIFHOMY U
CBOEBPEMEHHOMY PAaCCMOTPEHHIO W pPa3pelIeHHI0 Jeia, CyJ MOXEeT
B3BICKATh B ITOJIB3Y APYTOW CTOPOHBI KOMIEHCANNIO 33 (PaKTHIECKYIO
MmoTepro BpeMeHH. Pa3mep koMrieHcanmu onpesensercs cyaom (ct. 99
I'TIK P®).
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Ha ompenenenuns mo Bompocam, CBSI3aHHBIM C CYAEOHBIMU pacxo-
JlaM1, MOKET OBITh TI0/1aHa yacTHas xkanoba (ct. 104 I'TIK PD).

OcB00OOXIAIOTCS OT OIUIATHI TOCYAaPCTBEHHOHN MONUIMHBI TOJIBKO
YYaCTHUKH IIPOLECCa, KOTOPBLIC IMEPEUYHCIICHBI B COOTBETCTBYIOMIUX
HOpMax QenepaibHOTO 3aKoHA. Hampumep, MCTIBI — IO HCKaM M3
TPYJOBBIX OTHOIICHUIA, IO criopaM 00 aBTOPCTBE, 1O CIIOpaM, BBITE-
KalolIMM U3 MpaBa Ha N300peTeHNe, TTOJIE3HYI0 MOJIENb, TPOMBIIIIICH-
HBI 00pasel, a TakKe U3 IPYTuX MpaB Ha MHTEIUIEKTYaIbHYIO COOCT-
BEHHOCTB; TI0 ICKaM O B3BICKaHWH aJMMEHTOB; [0 MCKaM O BO3MeEIIe-
HUW Bpela, IPUIMHEHHOTO YBEYhEM, HHBIM MTOBPEXACHUEM 310POBBS
WIA CMEPTHI0 KOPMHUIIBIIA; TT0 UCKaM O BO3MENIEHHH MaTepHaIbHOTO
ymiepba, TPUYMHEHHOTO NPECTYIJICHHEM; II0 WCKaM, CBS3aHHBIM
C HapyIIeHUEM TIpaB MOTPeOUTENEH; M0 HCKaM O B3BICKAHWU ITOCOOMIA
COIIMAJIBHOM 3alUTHIL.

OcB0OOXIEHNE OTHEIBHBIX KaTETOPHA UCTIIOB OT YIUIATHI TOCIO-
IUTAHBI TT03BOJIIET 00ECIeUnTh AOCTYIHOCTH MPaBOCYAHS IS BCEX
CJI0eB 00IIIeCTBa.

§ 2. Pacnpenesienne cy1eOHbIX pacxo1oB

B ocHOBy pacnpeneneHusi pacxof0B MeXIy CTOPOHAMH TMOJIOKEH
MIPHUHIUI, COTJIACHO KOTOPOMY OTBETCTBEHHOCTH 32 BPEJ BO3JIaraeTcs
Ha TOTO, YbHM JIEUCTBHEM WU Oe31eiCTBHEM OH MpuyuHEH. MHBIMH
CIIOBaMH, OpeMs HECeHHs PacXoJI0B BO3JIaraeTcsl Ha JIMIO, OTKa3aB-
meecsl T0OPOBOJIBHO HCIIOJNHUTH CBOM OOS3aHHOCTH, JIMOO HA JIUIIO,
HEOCHOBATEIbHO OOpaTWBIIEeCS B Cy[d. OTOT NPUHIMII OTPakKeH
B JIaKOHUYHOH (paze «IlycTh mpourpaBIIHii TIATATY.

OO0mue paBuIIa pactpeeieHus CyIeOHbIX PAaCX0/I0B 3aKPETICHBI
B cT. 98 T'TIK POD.

CropoHe, B MOJIb3y KOTOPOH COCTOSUIOCH PEIIEHUE, CYJ MPUCYXK-
JaeT ¢ JAPYroil CTOpPOHBI Bce MOHECEHHBIE M0 Aely CyIdeOHBIE pacxo-
Ibl. VIcKiroueHne COCTaBIIAIOT Pacxojbl, KOTOPBIE MPUHSUIO Ha cebs
TOCy/AapcTBO B COOTBETCTBUU C 4. 2 cT. 96 I'TIK P®. Hanpumep, ecnu
CyZl IO CBOEM MHUIMATHBE, a HE M0 XOJaTaliCTBy CTOPOHBI (CTOPOH),
Ha3HayMJ dKCHepTa (PKCHEepTOB) AJS MPOM3BOACTBA CylNeOHOW 3Kc-
MIEPTHU3HI 110 JIETY.

Cyoebnvle pacxoodvl pacnpedensiiomes Mexcoy CMOpoHaMu Clie-
JTyIOIITIM 00pa3oMm:
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1) eciam UCK YAOBJIETBOPEH TOJHOCTBIO, HCTIY BO3MEIIAIOTCS YII-
JaYeHHasi UM TIPH TI0Jjaue UCKOBOTO 3asBIICHUS TOCYIAPCTBEHHAS T0O-
[JTMHA ¥ BCE MOHECEHHBIE BO BpPeMs PACCMOTPEHHs Jiesia CyneOHbIe
W3JICPKKH 33 CUET OTBETUMKA;

2) ecnu WCK YAOBJIETBOPEH YaCTUYHO, Cy/IeOHBIE pACXO/Ibl BO3MeE-
IIAFOTCS UCTILY MPONOPIUOHANBHO yIOBIETBOPEHHOMN YaCTH MCKOBBIX
TpeOOBaHUIA; OTBETUYNKY CYICOHBIC PACXOIBI BO3MEMIAIOTCS 3a CUYET
UCTLA IPONOPLHOHAIBHO TOH YacTH HCKa, B KOTOPOHl cyaoM ObLIO
OTKa3aHo;

3) ecnii B UcKe OBLIO OTKA3aHO, CyAeOHBIC pacXoIbl UCTITy HE BO3-
MEILAOTCS; CyNeOHBIE PAacXOAbl, ITIOHECEHHBIE OTBETUYUKOM, BO3ME-
LIAIOTCS] €MY 3a CUET UCTLA B IIOJIHOM O0BbEME.

OTka3 ucTHa OT MCKa JIMIIAET ero IpaBa TpeOoBaTh BO3MEILICHUS
MIOHECEHHBIX pacxozoB. [loHeceHHbIE UM M3IECP)KKU HE BO3MELIAIOTCS.

Ecnn 3axiito4eHo0 MUPOBOE COTJIalIeHUE, CyJe0HbIE pacxXosl pac-
NpEeAessIFoTCs M0 COrachio cTopoH. Ecnm cormacue Ha ceil cyer ot1-
CYTCTBYET, CyZ MOXET Pa3pelInTh BOIPOC O CyIAeOHBIX pacxolax Hc-
xo1s u3 oomux mpaswi (4. 2 ¢t. 101 T'TIK P®D).

Kpome Toro, ciemyer yduThIBaTh BO3MOXKHOCTH OCBOOOXKIICHMS
OTIENBHBIX JIUL OT BO3MEILIECHHUS CYyAEOHBIX PACXOIOB.

B cootBerctBum co ct. 103 I'TIK P® u3gep:kku, MOHECEHHBIE CY-
JIOM B CBSI3H C pACCMOTPEHHUEM [IeJla, U TOCyIapCTBEHHAS MOIUIMHA, OT
YIUIaThl KOTOPBIX UCTEL OBLT OCBOOOX/IEH, B3BICKUBAIOTCS C OTBETUH-
Ka, HE OCBOOOXKIECHHOTO OT yIJaThl CyJeOHBIX PacxonoB, B (exe-
pasbHBII OIOKET MPOMOPLUUOHAIBEHO YIOBIETBOPEHHON YacTH HCKO-
BBIX TpeOOBaHUIA.

[Ipu oTka3e B MCKe M3ACPKKH, IOHECEHHBIE CY0M B CBS3U C pac-
CMOTpPEHHEM JIeja, B3BICKUBAIOTCA C HMCTIA, HE OCBOOOXKICHHOTO OT
yIJiaThl Cy1eOHBIX PacXooB, B (heaepaabHbIi O0IKET.

Ecnu uck ynoBneTBOpeH YaCTUYHO, & OTBETYHK OCBOOOXKICH OT
YIUIaThl CyJIeOHBIX PAcXOA0B, U3AEPIKKU, TIOHECECHHBIE CY/IOM B CBS3U
C pacCMOTpPEHHEM [ieJla, B3BICKMBAIOTCS B (enepalbHbId OMOIKET
C MCTIA, HE OCBOOOXKICHHOTO OT YIJIAaThl CyJeOHBIX PacxoloB, MPoO-
MOPLMOHAIBHO TOM YacTH MCKOBBIX TPeOOBaHUil, B YJOBJIETBOPEHUHU
KOTOpPOM €My OTKa3aHo.

B cnyyae eciau 006e cTOpOHBI 0CBOOOKACHBI OT YIJIaThl CYAeOHBIX
pacxooB, IOHECEHHBIE CYAOM HM3AEP>KKM BO3MELIAIOTCS 3a CUEeT (e-
JIepajIbHOTO OIOIKETA.
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§ 3. CyneoHnble mrpadgubl

CyOebHnulil wmpag — JIEHSKHOE B3bICKAHUE, HAJIaraeMoe Ha JIH-
10, KOTOPOE YKIIOHSETCS OT MOPYYEHHUH CyaAa, BHIMOJHEHHUS IMpolec-
CyaJIbHBIX 00SI3aHHOCTEH.

CyneOubie mtpadpl, TAKUM 00pa3oM, 00€CIECUNBAIOT UCIIOIHEHUE
TpeOOBaHMIA TMPOIECCYaTHFHOTO 3aKOHOMATEIHCTBA M CIIYKAT MEpOi
OTBETCTBEHHOCTH 32 €r0 HapylICHHE.

YyacTHUKH CcyAeOHOTO Ipollecca M APYTHE JINIA, TaK WK WHAYe
CBSI3aHHBIE C PacCMATPUBAEMBIM CYAOM TPa)KITaHCKAM [EJIOM, CBOU
00513aHHOCTH, KaK MPAaBHUIIO, BBITIOIHIIOT TOOPOBOIBHO M OOPOCOBE-
ctHO. OIHAaKO eciy KTO-TM00 MX HapyllaeT, MpoIecCyallbHbI 3aKOH
MpeycMaTpuBaeT MPUMEHEHHE OIPENIeICHHBIX MEp BO3IEHCTBHS —
mpoleccyanbHble caHKni. HampumMep, ynaneHue U3 3aja 3acedaHus
(ct. 159 I'TIK PD).

Kpome Toro, mrpadsl UrparoT OmpeneseHHYI0 poJib B CBOEBpE-
MEHHOM TOJYYCHHU OTACIBHBIX JTOKA3aTEeIbCTB MO JCIy BO MCIOIHE-
HUE NPUHATBHIX CYJIOM pelieHuii. Hampumep, 3akoHOM IperycMaTpu-
BaeTcs HaJoKeHHe mTpada 3a HECBOECBPEMEHHOE HCIIOJIHEHUE WIIN
HEHCIIOJHEHUE 3alpoca Cy/ia O MPeJOCTaBICHUH MMCbMEHHBIX, Belle-
CTBEHHBIX JOKA3aTEIIbCTB.

CyneGHble mTpadbl HaIAraloTcs CyJIaMH B CIy4asx U B pa3Mepax,
npexycmoTpeHHbIx ['TIK P®. 3akoHOM Taxke MpeaycMOTpeHa BO3-
MOXXHOCTB CIIOKCHHS WJIM YMEHBIEHUs1 cyaeonoro mrpada (ct. 106
I'TIK P®).

B npenenax 10 gHe co qHS MONIy4YeHUs] KONIMU ONPEAECICHUS Cya
0 HaJIO)KeHUH cyAeOHoro mTpada Jummo, Ha KOTOpoe HaJIoXeH mTpad,
MOXKET O0paTUThCH B CY[ C 3asBJICHUEM O CIOXCHHH WIH 00 YMEHb-
IIeHnH mrpada.

Takue 3asBICHHS pacCMaTPHUBAIOTCS B CYJICOHOM 3aceJaHUU
B 10-gHeBHBI cpok. JIumo, monaBuiee 3asBIEHUE, U3BELIAETCA O
BpEMEHH U MecTe cyAeOHOro 3acelaHHs, OAHAKO €ro HesiBKa He
MPENATCTBYET PACCMOTPEHUIO 3asBICHHUS.

Ha ompenenenne 00 oTKaze CIOXUTHh WIH YMEHBIIUThH CYACOHBINH
mtpad MOXKeT OBbITh ITO/IaHa YacTHas Kajaooa.

Ompenenenue cyaa O HaJOKEHUW IMTpada HCIOTHSIETCS IOCIe
BCTYTUIEHUS €TO B 3aKOHHYIO CHITY.
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I'nasa 8. IIpoueccyanbHbie CPOKH
§ 1. [lonsiTHE M BU/IBI CPOKOB

OpHoll u3 33/1a4 TPaKIAHCKOTO CYJONPOHU3BOACTBA ABIISIETCS CBOE-
BPEMEHHOE PACCMOTPEHHUE U pa3pelleHue rpaxIaHcKuX aein. s atoro
CYLIECTBYET HHCTUTYT MPOLIECCYATBHBIX CPOKOB.

1loo npoyeccyanvuvim cpokom TOHHMAIOT BpeMs JHOO OTPE30K
BpPEMEHH, YCTAHOBJIEHHBIM MPOLECCYATbHBIM 3aKOHOM WIN CyA0M AJIS
OCYILIECTBJIEHUS MPOLECCYATbHBIX IEUCTBUM.

IIpoueccyanbHble CPOKM B 3TOH CBSI3M MOKHO IOAPA3IEIUTH
Ha JIBa BUJA!

1) cpoku paccMOTpEeHMsI IPaxkIaHCKUX JEN CYJIOM;

2) CpOKH COBEpIIEHHS MPOLECCYaTbHBIX AEMCTBUN JTHIAMHU, yda-
CTBYIOILIMMH B JIEJIE.

IlepBBle cpoku ajpecoBaHbl Cyay, BTOPblE — HWHBIM YYacTHUKaM
mpolecca.

Kpome Toro, mpoueccyanbHbIE cpOKU MOJICHO pa30enums Ha yc-
mawnosnennvie: henepanbHbIM 3aKOHOM U CaMOCTOSITENTFHO CYAOM.

K cpokam, ycTaHOBJIEHHBIM 3aKOHOM JUISL TPOLIECCYaIbHBIX JAEHCT-
BUIl CyJla, OTHOCSTCA CPOKHM PACCMOTPEHHUS TPAXKIAHCKHUX €N, a TaKKe
CPOKH COBEPILEHHUS OTAENbHBIX MTPOIECCYANbHBIX JEUCTBUNA CYIOM.

OOmuMH cpoKaMH pa3pellieHns TpakJaHCKUX e B Cyje IepBoil
WHCTAHILMU SBIISIOTCA CpPOKH, ycTaHOBIeHHbIe B cT. 154 I'TIK P®.
OnHu He MOTYT OBITh U3MEHEHHI (TPOJUICHBI MM COKpAIIEHbI) HU CO-
TJIAIIEHWEM CTOPOH, HU TIOCTaHOBJICHUEM CY/Ia.

Bepxosnbiii Cyn PO nocTossHHO o0paiaer BHUMaHUE HUKECTOS-
IIUX CYJIOB Ha 0053aTeIHHOCTh COOIOICHHS OOIITNX CPOKOB PACCMOT-
PEHUSI U pa3pelieHus rpakaaHcKuX fei'. HapyleHne STux cpoKkoB He
TOJILKO TPEMSTCTBYET OBICTPOMY BOCCTAHOBJICHHIO HapyIIEHHBIX
IpaX<IaHCKUX TpaB, HO M yMalsieT 4YecTb W JOCTOMHCTBO CYIEH,
a TaKXKe CHIKAeT aBTOPUTET CyAeOHOM BIacTH.

I'paxnanckue nema paccMaTpHUBAIOTCA M Pa3pellaloTCs CyIOM A0
UCTEUEHHs 2 MECALEB CO AHA MOCTYIUICHH 3asBJICHUS B CyJ, a MUPO-
BBIM CyJb€H — JJ0 UCTEUEHMs Mecsla CO JHS NMPUHATHUS 3asBICHUSA
K IIPOU3BOJICTBY.

' Cm. nocraHosneHue MneHyma BepxosHoro Cyaa P® ot 24 asrycta 1993 .
Ne 7 «O cpokax pacCMOTPeHUst YroNoBHbIX W rpaxkaaHckux gen cyaamu Poccuit-
ckon depepaunmy.
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Jlena o B3BICKAaHWW aJTUMEHTOB M O BOCCTAHOBIICHHW Ha padore
paccMaTpHuBarOTCA M Pa3pemraioTcs A0 NCTEUSHN MecCsIIa.

®denepanbHBIME 3aKOHAMH MOTYT YCTaHaBIIMBAThCA W Oosee co-
KpaIeHHBIE CPOKH.

I'TIK P® ycraHnaBiuMBaeT CHEAYIOIUINE COKPAWEHHble NPOYeccy-
abHble CPOKU:

1) 3asiBIIeHME O HEMPABWILHOCTH B CITUCKAX M30Mparene, ydacTHH-
KOB pedepeHymMa JoHKHO OBITh PACCMOTPEHO B TEUCHHE 3 THEH CO JTHS
€ro I0J1auM, HO He MO3/IHee AHS, MPEIIECTBYIOIEr0 THIO TOJIOCOBAHMS,
a B JIeHb TOJI0COBaHMS — HememIeHHO (4. 7 cT. 260 ['TIK P®);

2) 3asBJICHHE, ITOJAHHOE B CYJ IO IHS TOJIOCOBAaHUS B X0J/€ M30H-
paTenbHON KaMITaHWU WM TOATOTOBKH pedepeHayMa, JTOIDKHO OBITh
paccMOTPEHO B T€UEHHE 5 JHEW cOo JHS ero Mojadyd, HO HE MO3JHee
ITHSI, TIPEAIIECTBYIOMIETO JTHIO TOJIOCOBAHMS, a 3asBIIEHHE, MOCTYIIHB-
1ee B IeHb TOJIOCOBAHUS WJIH B JICHB, CIIEAYIOIIHI 32 JHEM TOJI0COBa-
HUsl, — HeMeleHHo. B ciydae ecnm (hakThl, comepikariuecs B 3asB-
JeHnH, TpeOyIoT JONMOTHUTEIHHON MTPOBEPKH, PEIICHNE 1T0 HEMY IIpH-
HUMaeTcs He To3nHee deM depe3 10 gHel co qHS mojadu 3asBICHUS
(4. 6 ct. 260 I'TIK PD);

3) pemenne 00 OTMEHE perncTpanyy KaHauaara (CIHMcKa KaHIH-
JIATOB) MIPHHUMAETCS He MO3JHee YeM 3a 5 JHeW 10 JHs TOJOCOBaHUS
(4. 9 ct1. 260 I'TIK PD);

4) 3asiBIIEHHUE OTHOCUTEIHHO PEUICHHUS W30UPATEIbHON KOMUCCHH,
KoMuccun pedepermyma 00 UTOrax rojlocoOBaHus, O Pe3yIbTaTax BbI-
O0opoB, pedepeHIyMa MOMHKHO OBITH PACCMOTPEHO H Pa3pelIeHO
B TEUCHHE 2 MecsAIEeB co IHA ero moaayu (4. 8 cr. 260 I'TIK Pd);

5) cyneOHbI MpUKa3 M0 CYIIECTBY 3asBJICHHOTO TPEOOBAHUS BBI-
HOCHUTCSI B TEUEHUE 5 THEH cO AHS MOCTYIUICHUS B CY[ 3asIBICHUS
0 BbIHECEHUH cynebHoro npukasza (4. 1 ct. 126 I'TIK P®);

6) 3asiBNIcHHME 00 OCHApMBaHWU pEIICHMS, NeicTBus (Oe3/eiicTBYIs)
OopraHa TOCyAapCTBEHHOM BJIACTH, OpraHa MECTHOTO CaMOYIpPaBJICHUS,
JIOJDKHOCTHOTO JIMI[A, TOCY/AaPCTBEHHOTO ¥ MYHUIIMIIATBHOTO CITy>KaIlle-
ro paccMmarpuBaeTcs cyaoM B Teuenue 10 mueit (4. 1 cr. 257 ['TIK PD);

7) 3asBiieHHMEe 00 OCHapWBaHUM HOPMATHUBHOTO IPABOBOTO aKTa
paccMaTpuBaeTCs B TEUCHUE MECSIa CO JHS ero momaudd (4. 2 cT. 252
I'TIK P®);

8) 3asBlICHUE O MPUHYIUTEIHHON TOCTIUTAIN3AINHA TPAXKIaHUHA B
TICUXUATPUUECKUH CTAIIMOHAP WK O MPOJICHUN CPOKa MIPUHY TUTEITHHOMN
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TOCTIUTATTN3AIUN TPAXKIAHIUHA, CTPAJAIONIETO TICUXUYECKAM PacCTPO-
CTBOM, pacCMaTpUBAETCs CyAbeH B TEUEHUE S5 AHEU cO THS BO30OYXIe-
Hust gena (4. 1 cr. 304 I'TIK POD).

B o0mme cpoku paccMOTPEHHS TPAXKIAHCKUX JI€] BXOIUT U BPEMS
MOJATOTOBKH JIeT K CyIeOHOMY pa30upaTeIsCTRY.

[Ipormyck mporieccyaabHOTO CpOKa, YCTAaHOBJICHHOTO 3aKOHOM HIIH
Ha3HAYeHHOTO CYJIOM, BJIeUeT 3a co0O0il moramieHne mpaBa Ha COBEp-
IeHue mporeccyanbHbx Aeiicteuit (cT. 109 I'TIK PD).

Xamobpl 1 TOKYMEHTHI, TIOJaHHBIE TI0 UCTEUEHHWH MPOIECCyalb-
HBIX CPOKOB, HE PacCMaTpPUBAIOTCS CYJOM M BO3BPAIIAlOTCS HCTILY,
KOTOPBIM KX MOAAJ, €CIU HE 3asBJICHO XOAATalCTBO O BOCCTAaHOBJIE-
HUH TPOITYIIEHHBIX CPOKOB.

PaccmoTpenue gena cyaoM amneuIsiiMOHHONM WHCTAHIIMU ITPOBO-
JUTCSI TIO TIPAaBUIJIaM TIPOU3BOJICTBA B CY/I€ TIEPBOM WHCTaHINH (CT. 327
I'TIK P®) u B T€ e CPOKH.

Cpoku pacCMOTpPEHUS 1T 8 KACCAYUOHHOU UHCTNAHYUY 3ABUCST OT
TOTO, KaKOW CyJ BBICTYIIa€T B KauecTBEe KaCCAIlMOHHOW WHCTAHIIWH, a
TaKk)Ke OT CIOKHOCTH paccMarpuBaeMoro jena. Tak, BepxoBHBIH cyn
cyOpekta P® nmomkeH paccMOTpeTh AEN0 B TEUEHHE Mecsia CO JIHS
ero nocrymienus. Bepxosusiii Cyn P gomken paccMoTpeTh Ieno,
MOCTYNUBIIEE [0 KACCAIMOHHON JKaioOe WM TPeACTaBICHUIO,
B IIpe/ieNiaX 2 MECSIIeB CO JTHS €T0 MOCTYTUICHHS.

[To oTmenpHBIM KaTeropwsiM Jell MOTYT YCTaHaBIUBATHCS COKpa-
IICHHBIE CPOKH PACCMOTPEHHUS KaCCAIMOHHBIX Kalo0, IpeACTaBICHUN
(ct. 348 I'TIK PD).

B cyoe naozopmnoii uncmanyuu, 3a uckmouenrneM Bepxosnoro Cy-
na PO, HagzopHas xanoba Win MpeCcTaBICHHE POKYypopa paccMmart-
puBaetcsa He Oonee yem Mecs, B BepxoBHom Cyne PO — He Gonee
yeM 2 MecsIa.

Cpoxk paccMOTpeHUsI 3asIBICHHS O nepecmMompe 0eid no 6H08b Om-
Kpuleuwumcs: obcmosmenscmeam He ycTaHoBieH. JleHCcTByIOT oOmue
CPOKH PacCMOTPEHHS Jieja, YCTAaHOBJICHHBIC JUI COOTBETCTBYIOIIETO
cyna.

K cporxam cosepuwenus cyoom (cyovetl) omoenvHblx npoyeccyaib-
HbIX Oeticmeuill OTHOCSTCS:

1) cpok s cocTaBJIeHUs] MOTHUBHPOBAHHOTO pelleHnus — He 00-
nee 5 mAHEH CO JHSA OTJAIICHUS PE3OJNIOTUBHOW YacTH pEIICHUs
(ct. 199 I'TIK PD);



8Blnaea 8 127

2) cpOK U pacCCMOTPEHHS 3aMEUaHui Ha MPOTOKOJ Cy1e0HOTO 3a-
cenaHug — 110 5 AHeH co aHsg nogayn 3amedannit (cT. 232 I'TIK PO).

K cpokam, ycmanosenennvim 3axonom Onsi Uy, y4acmeyoujux
8 Oejle, OTHOCATCH:

1) cpox ass mofayu B Cy[ 3asiBIICHHUS O BEIHECEHUH JOTIOJIHUTEb-
HOTO pelleHus — J0 BCTYIUICHHsI B 3aKOHHYIO CHIIy PEILICHHUsS Cyna
(ct. 201 I'TIK P®);

2) CpOK IJig TIOJIa4yHl B CY/] 3asIBJICHHS O Pa3bsICHCHUU PEIICHUSI —
JI0 MICTEYEHHsI CPOKa, B MpeJiesiax KOTOPOr0 OHO MOMKET OBITh MPUHY-
nutensHo ucnoireHo (ct. 202 I'TIK PO);

3) cpoK aiis ToJayu B Cy[l 3asBJICHHUS 00 OCIapHBaHUM pEIICHHUS,
neiictBus (Ge3meiicTBUsI) OpraHa TOCYJapCTBEHHOW BIIACTH, OpraHa
MECTHOTO CaMOYTIpPaBJICHHUS, JOJDKHOCTHOTO JIMIIA, TOCYJapCTBEHHOTO
WIM MYHUIUITATBHOTO CIYXallero — B TEYCHUE 3 MECSIEeB cO JIHS,
KOTJla TPaXXJIaHHHY WMJIM OPTaHW3aIlMH CTajl0 W3BECTHO O HApYyIICHUH
ero npas u cBobof (ct. 256 I'TIK PD);

4) CpOK IS TIOJIaYH KAIOOBI Ha HOTApHUAIBHBIC NEUCTBUS WA OT-
Ka3 B uX coBepmeHud — 10 mHEH co JHS, KOT[a 3asBUTEIIO CTalI0
M3BECTHO O COBEPUICHHOM HOTAapHaJIBLHOM JIeHCcTBHM MO0 00 OTKaze
B COBEpIICHNH HOTapuanbHOTO neicTBus (cT. 310 I'TIK PO);

5) CpoK IS TToIa4yM KacCaIrlmOHHON JKajo0bl, TIpeICTaBIeHUs (TIpH-
HeceHus nporecta) — 10 gHEH co AHS BRIHECEHUS PEIICHHUS B OKOHYA-
tenbpHO# popme (c1. 338 I'TIK PD);

6) CpoK aJisl TIOJauy 3asBJICHHASA O IIEPECMOTpe Jieia MO0 BHOBB OT-
KPBIBITUMCST OOCTOSITENTLCTBAM — 3 Mecsla CO JHS YCTaHOBJICHUS
3THX 00CcTOATENRCTB (CT. 394 I'TIK PD).

CymiecTByIOT, KaKk OTMEYAlIOCh, TAK)XX€ CPOKH, YCTaHABIMBAEMbIE
CYJIOM JUIsl COBEPIIEHHUS OTIEIbHBIX AeicTBUM. CyJl MOKET CAMOCTOS-
TEIPHO YCTAaHABJIHMBATH CPOKH IPEJICTABICHUS MICHMEHHBIX, BEIIECT-
BEHHBIX JIOKA3aTEIbCTB U JIp.

§ 2. llopsinok ucYMCICHUS CPOKOB, UX NPOJICHHUE,
BOCCTAHOBJICHHE, NIePePbIB

[IpormeccyanbHble CPOKH HCUHCISIIOTCS MEPUOJAMU BPEMEHH —
rojlaMu, MECSAIlAMH M JHSAMHU, B MpPEAeiiaX KOTOPBIX IOJIKHBI OBITh
COBEPILIEHBI U MpoleccyalbHble AeiicTBusA. Hampumep, kaccalmoH-
Has kanoba MOXeT ObITh MojjaHa B 10-THEBHBIN CPOK CO JTHS MPUHS-
THS CYJIOM pelieHUs B okoHYaTelbHOU dopme (ct. 338 I'TIK PD).
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B cootBerctBum co ct. 299 I'TIK PO 3asBnenus o npu3HaHUN HEICH-
CTBHUTEJILHBIMU YTPAa4YCeHHBIX LEHHOW OyMaru Ha NpebSBHTEINS WU
OpIEpHON IIEHHOW OyMaru W O BOCCTAHOBIIEHHH MpPaB IO HUM CYI
paccMaTpuBaeT IO HCTCUYCHUHW 3 MECSIIEB CO JHS OITyOJIMKOBAHFS
ykazaHHBIX B 4. 1 cT. 296 I'TIK PO cBenenmii. CyneOHbIC TOCTAaHOB-
JICHWs, BCTYNHUBIIME B 3aKOHHYIO CHIIy, MOTYT OBITh 0O0XallOBaHBI
B CyJIe HAJ[30PHOI MHCTAHIIUM B TEUCHUE 6 MECSIIEB CO JTHS MX BCTYII-
JIeHUs B 3aKoHHYO crity (cT. 376 ['TIK PD).

WNHorma mporeccyallbHbIe CPOKH CBSI3BIBAIOTCS C HACTYIUIEHHEM
KaKuX-JIIM00 coObITHH. Tak, BCTpEUHBIN UCK MOXET OBITh MPEIbSIBICH
OTBETYHKY IO IPUHATHS CyJOM PEIIECHUS 0 MePBOHAYAILHOMY HCKY
(ct. 137 I'TIK PD).

[IponeccyanbHbId CPOK, HCUUCITSIEMBIH TOIAMH, UCTEKAET B COOT-
BETCTBYIOIIMN MECAIl U YUCIIO MOCJENHEro rojga cpoka. A cpok, uc-
YHUCISIEMBI MECSILIAMH, — B COOTBETCTBYIOIICE YHCIIO MOCIEIHErO
MecsIa cpoka.

Ecnu koHer cpoka HacTymaeT B TAKOM MecsiIie, KOTOPBIi He IMEeeT
COOTBETCTBYIOIIETO YHCJIA, TO CPOK MCTEKAET B MOCIEIHUHN JI€Hb 3TO-
ro mecsma (ct. 108 I'TIK POD).

B ciydae xorma mociiemHul AeHB CpoKa IMomagaeT Ha Hepabounit
JIeHb, THEM OKOHYAHHSI CPOKA CYMTAETCS CIeMyIOIni 3a HUM padodnit
JICHb.

[IponeccyanpHoE neiicTBHE, AJSl COBEPLICHHUS] KOTOPOI'O YCTaHOB-
JIEH CPOK, MOXET OBITh BBIIOJIHEHO A0 24 4acoB MOCIEAHEr0 AHS CPO-
ka. Ecim %ano0bl, JOKYMEHTBI JIM0O JICHEKHBIE CyMMBI OBbLIH CAaHBI
Ha MOYTY WM Ha Ternerpad 1o 24 4acoB MOCIEAHEro AHS CPOKa, TO
CpOK He cuuTaeTcs nponyueHHbM (cT. 108 TTIK PD).

OKOHYaHUEM CpOKa PacCMOTPEHUS Jiea CUUTAeTCs JeHb BhIHECE-
HUSL CYJOM DELIeHHs IO CYIIECTBY CIOpa WJIHM ONpeAeNeHHs O Ipe-
KpaIlleHHH! Jeja MPOU3BOJCTBOM MO0 00 OCTaBJICHUH HMCKa Oe3 pac-
CMOTpPEHHSI.

Ecmu cynmoM mprocTaHOBIEHO MPOMU3BOACTBO 0 JIEy, TO PHOCTa-
HaBJIMBAETCS ¥ TEUCHHUE MPOIIECCYaTbHBIX CPOKOB (cT. 110 I'TIK PD).

[IpuocTaHoBIeHHE CPOKOB HAaYMHAETCS CO BPEMEHH BO3HHKHOBE-
HUSI 0OCTOSITEIIBCTB, MOCITYKUBITNX OCHOBAaHWUEM ISl PHOCTAHOBJIE-
HUSl TIPOM3BOJCTBA; CO JHS BO30OHOBIICHHS MPOHM3BOJICTBA MO JIEITY
TEYCHHE TPOIIECCYATBHBIX CPOKOB MPOI0IKAETCSI.
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HasnaveHnnble cyZoM IpolieccyaibHble CPOKH MOTYT OBITH IMPO-
mensl cynoM (ct. 111 T'TIK PD).

Jlumy, mpomycTHBIIEMY YCTaHOBJIEHHBIH (elepaabHbIM 3aKOHOM
MPOIECCYANbHBIH CPOK MO TMPUYMHAM, NMPHU3HAHHBIM CYJOM YBaXKH-
TEBHBIMH, 3TOT CPOK MOXeT OBITh BoccTaHoBieH (cT. 112 ['TIK PD).

IIpockba 0 BOCCTAaHOBIEHHM TMPOITYIIEHHOTO CpOKa II0/aeTCs
B CyIl, B KOTOPOM JOJDKHO OBITH COBEPIIEHO MpOoIecCyallbHOe JeHCT-
BUE, U paCCMaTPUBAETCS B CyICOHOM 3acelaHHU.

HesiBka nmi, ydacTBYIOIIMX B Jele, B CyAeOHOe 3aceiaHHe HE
HPEISITCTBYET Pa3pelleHHI0 IOCTABICHHOIO IIepell CyIOM BOIPOCA.
OnHOBPEMEHHO ¢ IoJaueil 3asBJICHHsI IOJDKHO OBITh COBEpLICHO He-
00xoanMoe npoleccyaibHoe AEHCTBUE, B OTHOILIEHUMH KOTOPOIO Mpo-
MyIIeH CPOK (IofaHa kajao0a, MpeCTaBICHB! JOKYMEHTHI).

Heo0xonumo nomg4epkHyTh, YTO 3asBIE€HHE O BOCCTAHOBJICHUH IIPO-
MyIIEHHOIO IMPOLECCYAIbHOI0 CpPOKa, YCTAaHOBIEHHOro 4. 2 cr. 376
I'TIK P®, nonaetcs B ¢y, pacCMOTPEBILUHI A€JI0 IO MEPBOM MHCTAHIUU
(ct. 112 T'TIK P®).

Ha ompenenenue cyna o BOCCTaHOBJICHHM MM 00 OTKa3e B BOC-
CTaHOBJICHUH HPOIYILEHHOTO CPOKAa MOKET OBITh IOAaHa YacTHAas
xKanoba.



PA3OEN Il. N"PON3BOACTBO B CYAE
NEPBOW MHCTAHLIUN

I'nmaBa 9. Uck
§ 1. [TonsiTHe MCKAa M IPaBa HA UCK

[MonsiTus «HCK», «PaBO HA UCK» MPOIUIN JJIUTEIBHBIA MyTh pa3-
BUTUS OT ApeBHEro Puma no Hamumx aneil. Mick nosiBUIICA B LIUBUIIU-
30BaHHOM OOmmIecTBe. OH MpUIle] Ha CMEHY BapBapCKUM CIOco0aM
3aIUTHl — KPOBHOW MECTH, CAMOYTIPaBCTBY.

TepMuH «HCK» BowIen B AenoBoir 06opoT Poccun B Hawane XIX B.
Jlo aToro cyneOHbIe fiefia HAUMHAIKCH TsDKOOM. OTCHO/Ia MONUTH MTOHSI-
TUSA «TSDKYILIUECS CTOPOHBD), a TaKXKE «CyTAray, T.€. JHUI0, KOTOPOE
4acTo 00paIanoch B Cy[ 10 Pa3IMYHBIM JIeJiaM, B TOM YHCIIE TPEIb-
SIBTISISI HEOOOCHOBAHHBIE TPEOOBAHHSI.

Hck sBRsieTcss MEpeBOJOM C JIATUHCKOTO TIOHSTHS «aKIH0» —
JieiicTBHe, HAaNIPaBJIEHHOE Ha 3alIUTY CBOETO IMpaBa. AKTHBHAS pelel-
LA — 3aUMCTBOBaHUE PUMCKOTro npasa B Poccuun Hauanocs ¢ XIX B.
B Pume cyzneOHble nena B 3alIMTy YaCTHBIX WHTEPECOB HAYMHAIHCH
IyTEM TIPEIBSIBICHUS WCKA MPETOPY, MAarUCTPaTy — AOHKHOCTHBIM
JUIaM, KOTOPBIE OCYIIECTBISUIN 3aIIUTy HAPYIICHHBIX MpaB U Ha3Ha-
qam cyAew IUIs paspemieHus cropa. Mckamu Bo30yKmaau ¥ yroJIoB-
HEIe nena. B Poccun Takske OBIT YTOJTOBHBIN HCK.

BBuny HEOJHO3HAYHOCTH HCCIIEAYEMOTO TMOHATHS OOIIENpHU3HAH-
HOW TOYKH 3pEHUS B HAYYHOU JINTepaType /10 CHX IOp He BBIPA0OTaHO.

Hck ncnionp3yercs mpu 3ammuTe CyObeKTUBHBIX ITPaB U HHTEPECOB
TrpaXkJIaHWHA, IOPUINIECKOTO JINIA, TOCyIapcTBa, cyobekToB Denepa-
UM, MYHHUIUITAIBHBIX 00pa3oBaHUi, OOIECTBEHHBIX OpraHU3aluN U
JlaXKe HEOIPEAEJICHHOr0 Kpyra JIULL.

Hck ncmonp3yercs Tak ke, Kak CIIOoCOOBI 3alllUTHI MTPaB U HHTEPE-
COB, CpeACTBO OOpalieHus K cynay, ¢opma 3ammuThl IpaB u ¢dopma
CyZIeOHOTO TIPOU3BO/ICTBA.

Eciu B3sTh 32 OCHOBY J1F000€ M3 Ha3BaHHBIX HAIPaBIEHHA, TO TIO-
HATue Oynmer ogHocTopoHHMM. [lomaraem, 9To ciieyeT OTMETHTh He-
CKOJIBKO CaMBIX Ba)KHBIX MOMEHTOB, ITO3BOJIIONIMX IaTh (hopmyim-
POBKY HUCKa.

Hck — ecTh NMBHIM30BAaHHOE CPENICTBO 3aIUTHI CyOBEKTUBHBIX
npaB, OINpeaessioNee Crnoco0 3aluThl U (OpPMY HPOU3BOJICTBA II0
PAaCCMOTPEHUIO U Pa3pELICHUIO IPaXKIaHCKUX eIl B CY €.
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CII0>XHOCTh BBIPAOOTKM ATOTO TIOHATHS 3aKIIOYACTCS B CIEIYIO-
meM. Vck, IBnssack crmocoOoM 3amuThl CyOBEKTHBHOTO TPaBa, JIEKUT
B IUTOCKOCTH MaTepUaIbHOTO IMpaBa, TaK KaK OH CIYXHUT CPEIACTBOM
3aIUTHl TPAXKIAHCKUX, CEMEHHBIX, TPYJIOBBIX M MHBIX TIpaB. B To xe
BpEMs HCK KaK CPEICTBO 3aIUTHI ONpeAeisieT GopMy MPOU3BOICTBA
o Cy1Ie0HOMY JIeNTy — HCKOBOE MTPOM3BOACTRO.

Herictyromuit ITIK P®, nanpumep, B cr. 131 ycranaBnuBaer,
YTO WCKOBOE 3asIBIIEHUE JIOJDKHO YKa3bIBaTh, B UeM 3aKIIOYAeTCsl Ha-
pYIIEHNE WIN Yrpo3a HapyIIeHus paB, CBOOO WM 3aKOHHBIX WHTE-
pecoB uctia u ero tpedoBanus. A monpazzaen Il ['TIK P® nazpiBaercs
«VckoBOE IPOU3BOJCTBOY.

CrenoBaTenbHO, 3aKOHOJATENb BOCIPUHSII JABOWCTBEHHOE ITOHS-
THE UCKa:

1) xak cpescTBa 3aIMTHI CyOBEKTUBHOTO HAPYIIIEHHOTO MpaBa Wil
YIPO3BI TAKOTO HAPYIICHIS;

2) xak (opMBbI, BUAA MPOU3BOCTBA CyIa ITI0 PACCMOTPEHUIO U pa3-
PEIIeHUI0 TPAKIAHCKIX JIeT.

B 3T0ii cBS3M OHM aBTOPHI 32 OCHOBY O€pYT IMEPBYIO CTOPOHY U
TOBOPSIT, YTO WICK IOJIHOCTBIO JISKUT B Chepe MaTepHalLHOTO IpaBa,
JpyTHe HaCTauBarOT Ha TOM, YTO UCK JISKHUT B cpepe mpolieccyarbHO-
ro TpaBa M SBISIETCA CPEACTBOM OOpaIeHUs] K Cydy U CPEICTBOM
BO30YKAeHHUs Nena. HekoTopeie ydeHble MpeiaraioT MOHUMAaTh UCK
KaK eIMHOE TMOHSATHE, COSAMHAIINIee 00€ CTOPOHBI — MaTepUATBHO-
MPaBOBYIO U MPOLECCYATbHO-IPABOBYIO.

[Tomaraem, 4TO BBIFCNICHHE B WCKE U MaTEepHAILHO-TIPABOBOM, U
MPOIIECCYATHHOM CTOPOH B HAMOOMBIIIEH CTEIICHH COOTBETCTBYET JCH-
CTBYIOIIIEMY 3aKOHOJATEIhCTBY, HO C OAHUM yTouHeHmeMm. Korma
MOHATHE «MCK» YHOTPEOISICTCS B MaTEPUAIbHO-TIPABOBOM CMBICIIE, TO
HE0OXOMMO MMETh B BHJIY TaKHE OTPACIH MaTEPHAILHOTO IpaBa, B
KOTOPBIX CYOBEKTHI 00JIaZJaloT paBHBIMU MpaBaMU U O0S3aHHOCTSAMHU.
[IpenbsaBUTh UCK M COCTA3aThCS B CBOEM MPaBOTE MOMXHO TOJIBKO C
paBHEIM. Kpome TOTO, ClemyeT yYUTHIBATH OTPACICBYIO MPUHAIICK-
HOCTh CyOBEKTHBHOTO TpaBa (TPYIOBOE, CEMEHHOE, TPaXXTAHCKOE H
Ip.), KOTOPOE OKa3bIBACT BIMSHUE HA TPOIECC, HO HE MOIPHIBACT, HE
YHUYTOXKAET UCKOBYIO (hOpMy MPOM3BOJICTBA B CyIIe, a NIEacT ee THO-
KOU 1 0oJiee IPUCIIOCOOICHHOM ISl 3aIUTHI TIPpaBa, MPUHAIICKAIIETO
(hM3UYeCKOMY WITH FOPUIUICCKOMY JTUITY.
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MarepuanpHO-IIpaBoOBasi CTOpOHa MCKa oOpalieHa K HapyIuTeio,
€ro cojep)kaHue OMpEIeNIeHO OTPacieBOW NPHUHAAJIEKHOCTBIO (ce-
MeHHBIe, )XIIUITHBIC W WHBIE OTHOIICHIS ). [IporeccyansHo-mpaBoBas
CTOpOHA o0OpaleHa K Cyay ¢ TpeOOBaHMEM O TPOBEICHUN OTKPBITOTO
[JIACHOTO TIPOIIECCa, KOTOPBIH PETyIHNpyeTcsi HOPMaMH MPOLIECCyalb-
HOTO TIpaBa, T.€. CO/IEPIKaHNe ITOr0 TPEOOBAHUS OMpEAEISET MPOoIec-
CyaJIbHOE 3aKOHOJATEIIBCTBO.

Kpome Toro, mporeccyanbHble HOPMBI COIEPKATCS HE TOJIBKO
B 'paxknanckoM mpoueccyalbHOM W ApOUTPaKHOM HPOLECCYyallb-
HOM Kojaekcax. OHM BKJIIOYEHBI U BO MHOTHE MaTepHalbHO-IIpa-
BOBBIE WM PeTyJsATUBHBIE 3akoHHBI (CemelHbli konekc P®, Tpyno-
BOH kozekc PO u np.).

Ha ocHOBaHMM H310XKEHHOTO MOYKHO [aTh ONpEIEICHHUE UCKA
KaKk obpawjeHuss 3aunmepeco8anHHo20 auya K cyoy ¢ mpebosanuem
0 3awume e2o CcYOBLEKMUBHO20 NPAsa UNU OXPAHAEMO20 3AKOHOM
unmepeca.

B HayuyHOW nuTepaType W Ha TNpaKTHKE NPUMEHSETCS MOHATUE
«IIpaBO Ha MCK», KOTOPOE TECHO CBA3aHO C IMOHITHEM HCKa.

IIpaso Ha uck npenctaBiseT coboil 00ecTedeHHY0 3aKOHOM BO3-
MOKHOCTb OOpalaTbesi K CyAy Uil 3allUThl, BOCCTAHOBJICHHUS Hapy-
IIIEHHOTO TIpaBa UM YCTPAaHEHUsI HEONPEAEICHHOCTH B IIPaBe.

B nepByio odepenp 31ech cienyeT ynoMsaHyTh cT. 46 Koncruty-
uuu PD, koropast obecrieunBaeT KakI0My IpaBo Ha oOpalieHue B Cy
0e3 BCSIKMX yCIIOBHH U OTOBOPOK.

I'TIK P® B cT. 3, pa3BuBas yKa3aHHYO0 KOHCTUTYIIHOHHYIO HOPMY,
(dhopmynupyeT 6oee KOHKPETHO: «3auHTEPECOBAHHOE JIMLIO BIIPABE B
MOpSAJKE, YCTAHOBIECHHOM 3aKOHOAATEIBCTBOM O I'PaKJaHCKOM CyIIO-
IIPOM3BOJCTBE, OOpPATUTHCS B CyX 3a 3aIMUTON HApyIIEHHBIX JHUO0
OCIIapuBaeMbIX IpaB, CBOOO MIIM 3aKOHHBIX HHTEPECOBY.

Konkpernszanus npasa Ha uck B ['TIK P® 3aknrodaercss B TOM, 4TO
JIMLO JIOJKHO OBITH 3aMHTEPECOBAHO (MMETh MHTEPEC); IPH 3TOM 00-
paiieHue B CyJ BO3MOKHO JIMIIb MpPU COOJIOACHUH TMOpsAKa, ycTa-
HOBJIEHHOT'O 3aKOHOM.

JIByCTOpOHHMI XapaKTep MCKa B IIOJIHON Mepe MPOSBISIETCS U B I10-
HATHU «TIpaBo Ha UCK». C MamepuanrbHO-Npasosoli cmopoHsl TIPaBo Ha
HCK O3HA4aeT IIPaBO Ha YJIOBJIETBOPEHUE UCKA, & C NPOYECCyairbHO-npa-
60601 CMOPOHbI — TIPABO HA TIPETBSIBIICHHE FICKA B CY/I.
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Hanpumep, npeabsBieH UCK 0 BO3Bpare Joira. B moareepxieHue
JAHHOTO TpeOOBaHHWSA CyIy TMpeJCTaBlIeHa IO/JIOXKHAs pPacIHCKa.
31eck ecTh MPaBO Ha IMPEIbSIBICHNE NCKa, HO HET MpaBa Ha €ro yIOB-
nerBoperne. CyJ] HE MOXET OTKa3aTh B MPHHATHH HCKA 10 MOTHBaM
OTCYTCTBHS TIpaBa Ha YJOBIETBOPEHHUE, T.€. OTCYTCTBHS MaTepUallb-
HO-TIPaBOBOIl CTOPOHBI MIPaBa Ha UCK. JTO OyJIET OTKa3 B MPaBOCYANH,
T.e. OyIeT HapyIIeHO KOHCTHTYIIMOHHOE MPaBO Ha OOpalieHne B Cy.
Tonmpko B mporiecce cyaeOHOTO pa3OupaTerbCTBa MOXKET OBITh yCTa-
HOBJIEH (haKT TOUIOKHOCTH PACIIUCKH.

[IpaBo Ha WCK Kak IpolleccyaibHas KaTeropus, Kak MmpaBo Ha 00-
palieHue B CyJl MOXKeT ObITh peali30BaHO MyTeM MPEIbSIBICHUS HCKa.
Takum 00pa3oM, MpaBO Ha TPEIBIBICHUE WCKa SBISETCS (QOpMOi
peau3anuu npasa Ha UCK, IIpaBa Ha CyAeOHYIO 3aluTy.

B cBoto o4epens, BO3MOKXHOCTb OCYLIECTBUTH MPABO HA MPEIbsB-
JICHUE UCKa 3aKOH CBS3BIBACT C HAJTMYHEM ONPEACICHHBIX MPEANOCH-
JIOK, KOTOpBIE B IPOLIECCYANbHON HayKe UMEHYIOTCS 00WuMU Npeono-
CHLIKAMU Npasa Ha npeovasienue UcKa.

Ilepsoii npeonocuvlikoll CIeAyeT CUMTATh HAJIMYUE IMPOIECCyaTb-
HOM MPaBOCIIOCOOHOCTH y HUCTIIA.

Bmopoti npeonoculikoii SBAAETCS TOIBEIOMCTBEHHOCTE Jela
cyny oOmieidt ropucaukiuu. Ecin neno moaBeTOMCTBEHHO apOuT-
paXHOMY CyAy HWJIM HecyAeOHBIM opraHam, TO CyJ OTKaXeT B IpH-
HATHU 3asBJICHHUS.

Tpemveii npeonocwiikou ABIAETCA (PaKT OTCYTCTBHS BCTYIHBIIIC-
ro B 3aKOHHYIO CHJIy PELICHHS IO CIIOPY MEXKAY TEeMH € CTOPOHA-
MH, O TOM K€ IpeJMeTe U 10 TeM K€ OCHOBAaHHUAM JHOO ompenere-
HUS cyJa O MPEeKpalleHUH MPOU3BOJACTBA 10 ey B CBSI3U C IPUHS-
THEM OTKa3a HCTHa OT HCKa WJIH C YTBEPKAECHHEM MHPOBOTO
COTJIallICHHUs CTOPOH.

Croza ke MOKHO OTHECTH M (DaKT OTCYTCTBHUSI PELICHHUS TPETei-
CKOTO0 CyJia M0 CIOPY MEXAY TEMH e CTOPOHAMH, O TOM K€ MpeamMe-
T€ W TI0 TEM JK€ OCHOBAaHUSM, 332 MCKIIOYEHHEM CIy4aeB, KOTJa Cy.I
OTKa3aJ B BbIJaue WCIOIHUTENBHOTO JINCTA Ha MPUHYAUTEIBHOE HC-
MIOJTHEHHE PEIIECHHs TPETEHCKOTO Cya.

JlaHHas TpeArnockUIKa TOBOPHUT O TOM, YTO C OJHUM U TE€M K€ HC-
KOM JIBaXZIbI B CyJ] 0OpaIaThCs HENb3sl, YTO JeNaeT CyAeOHyI0 TIpaK-
THKY CTaOMIIbHEH.
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ITomMuMmo Ha3BaHHBIX BBIACTAIOT «CHEIUAJIBHBIC) MPCAIOCHIIKN
MpaBa Ha MPEABABICHHE MCKA, KOTOPhIE HEOOXOIUMO COOII0AATh 110
pany karteropuil nen. K 4yuciy TakoBBIX OTHOCHUTCS IPEXKIE BCETO
00s13aTepbHOE COOMIOIEHNE TOCYIeOHOTO WIIM BHECYIEOHOTO MOPSIKa
paspelieHust cropa B CIydasx, NPeAyCMOTPEHHBIX 3aKOHOM (HarpH-
MEp, IO CIiopaM O HEIMOJYYCHHUHU ITOYTOBOI'O OTIIPABJICHUA, IO CIIOpaM
B CBA3H C TIEPEBO3KOW T'PY30B PA3IWYHBIM TpaHcmopTtom). K uucmy
00ImuX JaHHAsS IPEANOCHIIKA HE MOXKET ObITh OTHECEHA IPEXKIE BCETO
[0 IPUYMHE UHBIX MPOLECCYAIbHBIX MOCIENCTBUIH, KOTOPbIE BIEYET
ee OTcyTcTBHE. B ciydae HecoOmoaeHNS 0013aTeILHOTO T0Cy AeOHO-
ro HPETEeH3HOHHOr0 IMOpsAKa paspelieHHs Clopa COOTBETCTBYIOLIEE
JMLO HE YyTpaduBaeT NMPaBO Ha CyJeOHYIO 3aIlUTY, IOCKOJIbKY IOCIE
BO3BpAILIEHUs HICKOBOTO 3asBJIEHUS IO PACCMOTPEHHON NPUYHHE MMe-
€T BO3MOXHOCTb YCTPAaHHUTh JOINYIIEHHOE HapylleHUE U BHOBb 00pa-
TUTHCSA B CYyII.

IIpoueccyanbHoe 3HAa4YCHHE NPEAINIOCHUIOK IpaBa Ha IpenbsBIe-
HHE MCKa 3aKJII0YAaeTCsI B TOM, YTO TOJIBKO MX COBOKYIHOCTH IaeT
3aMHTEPECOBAHHOMY JIMILYy NpaBo oOpamarkcs B cya. Ecmm orcyrct-
ByeT XOTA Obl OfHA W3 OOIIMX HPEANOCHUIOK, TO CYA OTKa3bIBaeT
B IIPUHSTUH 3asBJICHUS. A €CIIM UX OTCYTCTBHE OOHApPyKUIJIOCH TOCIIE
NPUHATHS UCKOBOTO 3asiBICHUS W BO30Y>KACHUS IPaKIAaHCKOIO JIena,
JIeJIo peKpaliaercs B 110001 cTaguu npouecca.

Tak Kak IpaBO Ha YJOBJICTBOPCHHUE HCKA B MOMEHT MPHHATHS UC-
KOBOI'O 3asBJICHUSI HE MPOBEPSIETCS, a MPENIoiaraercs, ero Halnuue
WIN OTCYTCTBUE YCTAHABIIUBACTCS B XO/€ CYACOHOT0 pa3OMpaTenbCT-
Ba. A OKOHYATENFHBIN OTBET JAaeTCsl CYIOM B PELICHHU WU OIpeje-
JICHUH TI0 JIeNy B IETIOM.

§ 2. DemeHTHI HCKA

Hck nmeeT BHYTPEHHIOIO CTPYKTYPY M COCTOMT M3 DJIEMEHTOB —
MIPHU3HAKOB, KOTOPBIE JAl0OT BO3MOKHOCTH MPOW3BOAWTH WHAWBHIYya-
JU3AIHIO U KJIACCH(HUKAIIIO HCKOB.

[IpaBunpHOE TOHMMAaHKE 3JIEMEHTOB HE TOJIBKO UMEET TeOpeTHIe-
CKO€ 3Ha4YeHHe KaK OCHOBaHHE IS MPOIEeCCyalbHONW Kiaccu(ruKamuu
WICKOB Ha BHJBI, HO ¥ MTPaeT OOJBIIYIO POJbh B OMpEICICHIH TOXIe-
CTBa MCKOB.

DOneMeHTHl UCKa, TAKUM 00pa3oM, HOCSAT WHINBHUIYATH3UPYIOMIUI
XapakTep W MO3BOJISIOT OTIIMYUTH OJWH UCK OT APYTOTO.
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OnHM aBTOPBI BBIICISIFOT TPH JeMeHTa (IPeIMeT, OCHOBaHHE, CO-
JiepkaHue’ Wi CTOPOHBI?), Apyrue — JBa (IPeaIMeT U OCHOBaHHUE®).

Ha Ham B3MIsim, HEoOXO0UMO paziuuams mpu 1eMeHma UcKa:
HpEIMET, OCHOBAaHHUE M COJICPIKAHUE.

IIpeomemom ucka SBISIETCS BCE TO, B OTHOIICHHH Y€r0 HCTEIL JI0-
OuBaetcs cyneOHoro perenus. [Ipu npeabsBICHHH UCKa HUCTEL[ MO-
KET 00UBAThCS MPHHYIUTEILHOTO OCYILIECTBICHUS CBOCTO MaTepu-
AJIbHO-TIPABOBOTO TPeOOBAHMS K OTBETUYHKY (TpeOOBaTh BO3BpaTa J0J1-
ra, BO3BpaTa BELIH B HAType, B3BICKAHMs 3apaOOTHOM IIaThI U Jp.).

Hcrenr MoxxeT TpeOOBaTh M MPU3HAHUS CYAOM HaJM4Hs HJIH OT-
CYTCTBHSI TPABOBOTO OTHOIICHHS MKy HUM M OTBETUYUKOM (IIPU3HA-
HHS €r0 COaBTOPOM MPOW3BE/CHHMsS, NPH3HAHHS IMpaBa Ha JKHIYIO
IUIOIIA b, TPU3HAHUS OTI[OBCTBA H T.11.).

CrienoBatenibHO, IPEAMET UCKa ONPEACNSETCS, B IIEPBYIO OYepPe/ib,
XapakTepoM M COJEPKaHHEM MaTepHAIbHO-TIPABOBOrO TPEOOBaHUS,
C KOTOPBIM HCTel[ 00paraercsi K OTBETYUKY, TaK KaK MaTepuaIbHO-TIpa-
BOBBIC OTHOLICHMS CKJIAIBIBAIOTCS MEXIY CTOPOHAMHU: HCTLIOM M OT-
BETYHKOM.

BeiaBuras onpeselicHHbIe TPeOOBaHHS K OTBETYHKY, HAIpHUMEp,
0 BO3MEILeHUH yIiepba, HUCTell OJHOBPEMEHHO Ha3bIBACT JCHCTBUS,
KOTOPbIE OTBETYMK OOS3aH COBEPIINTH B IMOJb3y HCTHA (B3BICKAThH
OMPE/ICICHHYIO JCHEKHYIO CyMMYy, [IEpeHEeCTH 3a00p, CIOMaTh mepe-
TOPOJKY, OCBOOOMTh KOHKPETHYIO KBapTHPY, NepeaaTh KOHKPETHYIO
Bewip). [1o qaHHOW NpUYKMHE HAPSAY C MPEAMETOM KCKa B MpoLeccya-
JHMCTHKE TPHHATO BBIACISATH MaTePUANBHBIA OOBEKT cropa. Bmumy
OYEBUIHOW M HEPa3PHIBHOHW CBSI3HM IIOCICIHEr0 C MPEAMETOM HCKa
CIIeyeT C/eNaTh BBIBOM, YTO MAaTEPUAIBHBIH OOBEKT CIIOpa BXOIUT B
HpeIMET UCKA M MHIUBHIYATU3UPYET MaTepPUAIbHO-IIPABOBbIC TPEOO-
BaHus McTia. OCOOCHHO SPKO ITO 3aMETHO INPH NPEIbSIBICHUH BUH-
JMKAIIMOHHBIX UCKOB, 3asIBIIIEMBIX COOCTBCHHHUKAMHU.

' Cm.: Mypsuy M.A. Jlekumm no COBETCKOMY rpaaaHckoMy npoueccy M.,
1950. C. 69; KneliHmaH A.®. CoBeTckuin rpaxaaHckmi npouecc. C. 151 n gp.

2 Cm.: Komuccapos K.M. MpaBo Ha MCK WM MpekpalleHWe NpPoU3BOACTBA
no rpaxxgaHckomy aeny (Hekotopble Bonpochl) // YyeHble Tpyabl CBepanoBCKOro
topug. nH-ta. 1969. Bein. 9. C. 162.

3 Cwm.: leenoe B.H. Wck o cynebHoM 3awuTe rpaxgaHcKoro npasa.
Tomck,1987. C. 17; IpaxagaHckuii npouecc: Y4ebHuk / Mog pea. M.K. TpeywHu-
koBa. M., 1998. C. 147.
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OcHoganuem ucka SBISAIOTCS (pakTHUYECKHe 00CTOSTENBCTBA, C KO-
TOPBIMH HCTEIl CBS3BIBAET HAIWYHNE MPABOBBIX OTHOIICHWH, BEIHOCH-
MBIX Ha paCCMOTpPEHHE Cy/Ia.

WHbIMU CI0BaMH, 3TO TaKue (PaKThbl, C KOTOPHIMH 3aKOH CBS3bIBACT
BO3HHKHOBCHHME, M3MEHEHHE WM IpPEeKpalleHHe PaBOOTHOILEHUH,
T.€. TIpaB U 00sA3aHHOCTEH cTOpoH. OO 3TOM TOBOPHT 1. 4 4. 2 cT. 131
I'TIK PO, cornmacHo KoTOpOoMy HCTell 00s13aH yKa3aTh, B €M 3aKIF04a-
€Tcs HapyILeHne WM yrpo3a HapyLIeHUs 1pas, CBOOO MIIM 3aKOHHBIX
MHTEPECOB UCTLA U €r0 TPeOOBaHMUS.

IMyskr 5 4. 2 cr. 131 I'TIK P® npeanuceiBaet, 4ToObI B HCKOBOM
3asBJICHUH OBUIM YKa3aHBl OOCTOSITENBCTBA, HA KOTOPBIX HCTEIL OCHO-
BBIBA€T CBOM TPEOOBAHMS K OTBETUHKY.

Takum o6pazom, cormacHo ['TIK PO ¢akrer u obcrositenbcTBa
MOKHO TIOJpa3leluTh Ha JBa BHUJA. [lepsbie — 3TO Takue (aKThl,
KOTOpBIE€ TIOATBEPXkKAAI0T HAMYKME WM OTCYTCTBHE MPABOOTHOUICHUN
MeXJly CTOPOHAMH 1O [Ny (I0TOBOp, MPUIMHEHHBIA Bpe 340POBBIO,
UMYIIECTBY). Bmopvie — 3T0 Takue (PpakThl, KOTOPBIE TOATBEPKAAIOT
TpeOOBaHMS UCTHA K OTBETYMKY (HEHCIIOIHEHHE JOTOBOpPA, Hapylle-
HUE TMPaBWI ABIKEHUS, PEKMMA dKCIUTyaTallui TEXHHUKH).

Koneuno, 310 noapaszaesneHue yciIoBHOE, HO OHO MMEET CYIIECT-
BEHHOE 3HA4YCHHUE NPH OLEHKE JoKa3arenbcTB. Hampumep, dakT mpu-
YMHEHHS BPeAa HE TOJBKO ITOATBEPXKIAeT BOSHUKHOBEHHE 00s3aTelb-
CTBa BCJICACTBUE NPUYMHEHMS BpEAa, HO U JIOKa3bIBaeT TPeOOBAHUS
MOTEPIIEBIIEro (UCTIA) K TPHYUHUTEIIO Bpeaa (OTBETUHKY ).

Crarbs 131 I'TIK P® npennuceiBaer, 4ToObl UCTELl yKa3blBal Ha
00CTOsITENBCTBA, HA KOTOPBIX OH OCHOBBIBAET cBOM TpeOoBaHus. Ecin
B CHJIy pa3jMyHBIX NPUYMH MCTEI] UX HE yKa3ad, TO CyJ COIJIacHO
cT. 56 I'TIK P® cam ompenensier, kakue 00CTOATENHCTBA UMEIOT 3HA-
YeHHe Ui Jlela U Kakas CTOpOHa JOJDKHA MX JloKa3aTh. TeM caMbIM
Ha CyJe TakXKe JIOKUT OOSN3aHHOCTh YTOYHSTH 3HAYUMBIE IS Jlesia
00CTOSITENbCTBA, T.€. MIOMOTaTh CTOPOHAM B OMpEICIICHHH NpeaMeTa
JIOKa3bIBaHUSA. OTO BIIOJHE COOTBETCTBYET INpaBWJIaM OTHOCHMOCTHU
JI0Ka3aTebCTB.

TpeTpuM 37€MEHTOM HCKa SABISIETCA €ro CoIepKaHue.

Hexoroprie aBTOpHI BO3pa)karOT MPOTHB HAINYUS TPETHETO 3Jie-
MeHTa. OHM CYMTAIOT, YTO AOCTATOYHO ABYX 3JEMEHTOB, a TPETUH
TOJIBKO YCJIOXKHSAET CTPYKTYpPY HCKa.
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IMonmaraem, 4To TPETUH FJIEMEHT HEOOXOAUM, HECMOTPS Ha TO, YTO
I'TIK P® ero ue HazpiBaeT. OH HOCHT BIOJHE CAaMOCTOSTEIHHBIA Xa-
paKTep U HEe MOTJIOIIAETCS ABYMS IEPBBIMH.

Cooeporcanue ucka onpenenseTcs: TOH Lenblo, KOTOPYIO Ipece-
JIyeT UCTEIl, IPEAbBIAA UCK. McTel] MOXKET MPOCUTh Cya O MPHUCYXK-
JICHUH €My ONpPEACICHHOHN BEIY, O MPU3HAHUK HAJINYHSI, OTCYTCTBHUS
WU U3MEHEHHsI er0 CyOheKTHBHOTO TpaBa. ClemoBaTeNbHO, IO CO-
JepXKaHWeM HCKa HaJlo MMOHUMATh NpocbOy ucmya K cydy O MPHUCYXK-
JIEHUH, TIPU3HAHWY WU U3MEHEHNH (TIpeoOpa30BaHuM) TIpaBa.

Taxum 00pa3om, IpeAMET HCKa ONpeaeIsIeTcs TpeOOBaHNEM HCTIIA
K OTBETYHMKY, a COZAEpKaHWe HCKa — TpeOOBaHWEM HCTIA K CYAY.
B conmepkanum ucTel yKa3plBaeT IporieccyalnbHyo GopMy cyaeOHOH
3aIUTHI.

DNeMeHTHl NCKa 3HAYMMBI JJISl OTMPEeNIeHuUs IpeIMeTa JOKa3bIBa-
HUS, 3aIIUTHl OTBETYMKA MPOTHB McKa. OTBETYMK IOJDKEH 3HATh, Ha
YTO TPETEHIYeT UCTEI] U Ha OCHOBAaHWHU KaKUX 0OCTOSITEIBCTB.

DNEeMeHTHl UCKa TaK)Ke IMOMOTAI0T CyIy ONpeAeluTh 00BeM Tpe-
OoBaHui rctia u GopMy 3aIIUTHL.

§ 3. Buabl uckoB

Knaccudukaunss UCKOB BO3MOXHA IO JBYM paHEe OTMEUCHHBIM
NpU3HaKaM (KpUTEPHAM): MaTepUaIbHO-IPAaBOBOMY M HPOLECCyallb-
HO-IIPAaBOBOMY.

Ilo mamepuanvHo-npagogomy npusHaxy KinacCU(pUKaLUs HCKOB
COOTBETCTBYET OTpaciu Mpasa. Eciu MCK BBITEKAET U3 TPYIOBBIX OT-
HOLICHUH, TO U UCKH OyIyT TPYAOBBIC; U3 KHUIHUIIHBIX TPABOOTHOIIIE-
HUI — XWINILHBIE; U3 TPAXKJAHCKUX MPAaBOOTHOLIEHUH — TpakaaH-
CKHE; U3 CEMEWHBIX PAaBOOTHOLIEHUH — CEMEWHBIE U T.1.

BHyTpu Kaxaol Ipynmbl MOKET OBITH Oojiee KOHKpETHas Kiac-
cudpukanus. Hanpumep, MCKM U3 TpakKIaHCKUX IMPaBOOTHOIICHHUH,
B CBOIO OYepe/b, MOJPA3CISIOTCA Ha: UCKM U3 OTJENbHBIX JOTOBO-
POB — JIOTOBOpPA apeH/ibl, JOTOBOPA JIM3UHTA U T.J.; UCKH O 3aIlIHTe
npaBa cOOCTBEHHOCTH; UCKH O MIPaBe HACJIEIOBaHMSI, ICKH U3 aBTOP-
CKHX MIpaB.

Knaccudukanuss MCKOB Ha BUABI 1O MaTepUANbHO-TIPABOBOMY
NpPU3HAKY UTPaeT BAXKHYIO POJIb MPH M3YYEHUH CYIACOHOH MpPaKTUKU
M0 OT/AETBHBIM KaTerOpusM IpaxkTaHCKuX Jies. CTaTUCTHKA JBU)KEHUS
JeNl 10 TaKoi KiacCH(UKAIMK CIY)KUT OCHOBaHHEM JJISl BBIBOJIOB
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0 MpUYHMHAX MpaBOHAPYUICHHH B chepe TPaKAaHCKUX, TPYIOBBIX,
CEeMEHHBIX U JPYTruX MPaBOOTHOIICHUH, a TaKXkKe JJIsl BRIpabOTKHA Mep
00pBOBI ¢ HAPYIICHUSIMH U UX TPEAYIPEKACHUS.

Jlist HayKu Tpa)<IaHCKOTO MPOIECCYalbHOTO MpaBa UMeEeT 3Haue-
HUE Kiaccu(UKaIHs UCKOB Ha BUJIBI 1O HPOYECCYANbHOMY NPUSHAKY.

[penbsBisist UCK, UCTEIl MOXKET IPECIIe/IOBATh Pa3INYHbIC IICIIH.
Ot 1enm ucka (ero comepykaHre) Wik Crioco0a 3aIuThl TpaBa 3aBUCHT
caM xapakTep Cy/eOHOTrO pelIeHHsd, T.e. KaKOe peleHne X04eT MOoy-
YUTH UCTEI] OT Cy/Ia.

B 3asucumocmu om cnocoba 3awumsei npasa uiu 3aKOHHO20 UH-
mepeca paziuyarom ucku: O TMPUCYKACHUH; O MPU3HAHHUHK; Mpeodpa-
30BaTeJbHBIC.

Hcku o npucyscoenuy pecTaBisioT co0oit TpeOOBaHUS, IPeIMET
KOTOPBIX XapaKTepU3yeTcsl TAKMMHU CIOCOOaMHM 3aIUThI, KaK J0Opo-
BOJILHOE WJIM MPUHYUTEIBHOE UCIIONHEHNE TTOITBEPKICHHON CyIOM
00513aHHOCTH OTBETYHKA.

OHu HamnpaBJIeHbl HA TIOHYK/ICHUE OTBETYMKA COBEPIINUTH OIpeEe-
JICHHBIC JICHCTBUS MM BO3/IEPIKATHCS OT HUX.

Takum 00pa3oM, UCKH O MPHUCYKIESHUH UMEIOT Ieh HOTYYUTh Ta-
KO€ pelIeHne, KOTOPBIM Cy[ TMOATBEepKIaeT TpeOOBaHUE HCTIA M Of-
HOBPEMEHHO 00S3BIBaET OTBETYHKA COBEPIINTH JEHCTBUSA WIH 3aIpe-
[jaeT ux coBepmars. HampumMep, UCTEI MPOCHUT B3BICKATh C OTBETUYHKA
CTOMMOCTD KYIUICHHOH Bemu. Wnn: ucTer mpocut ¢y 0043aTh coBia-
JIENbIIA IoMa MTPEKPATUTH €TO CIIOM.

Eciu mo vicky o puHYXKIE€HHH BRIHECEHO PEIIeHHE, TO CyJIO0M BBI-
JaeTcs MCIOMHUTEIBHBIN UCT. [loaTOMy Takne MCKH elle Ha3bIBaloT
WCTIOJTHUTEITHHBIMH.

Hcku o npusnanuu mpenctapisioT co0oil TpeOoBaHUS, MPEeIMET
KOTOPBIX XapaKTePU3yeTCs TAaKUMHU CIIOCOOAMHU 3allUThl, KaK KOHCTa-
TaIus HATMYHAS THO00 OTCYTCTBHSA CIIOPHBIX NIPaB MJIM 3aKOHHBIX WHTE-
PECOB, T.e. CLIOPHOTO MpaBOOTHOMIEHM. Hepenko ux MMEHYIOT ycTa-
HOBHUTEJHLHBIMH, TaK KaK OHU HANPaBJICHbl HA YCTAaHOBJICHUE HAMYHUS
WA OTCYTCTBHS CIIOPHOTO NPaBOOTHOIIEHUS. 37eCh OT Cyla He Tpe-
OyIOT 4TO-TMOO0 W3MEHHUTH B TMPABOOTHOIICHWH; CYA JOJDKEH JIHIIb
KOHCTAaTUPOBAaTh €T0 CYIIeCTBOBAHHE.

CrnenoBaTenbHO, COJIEPKaHUEM TaKOTO MCKA SIBIIIETCS TpeOoBaHUE
MOJITBEPIUTH MPABOOTHOIIEHHE. VI3BECTHO, YTO B pAJie CIy4yaeB K Cy-
Iy oOpamaroTrcsi ¢ NpocbOOH MOATBEPIKACHUS TONBKO TEX MIIM MHBIX
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IOPUIMUYECKUX (aKTOB, a HE BBITEKAIONIMX M3 HUX MPaBOOTHOIICHHH.
Ho muis aToro cymecTtByeT oco60e MpOU3BOJACTBO — IO YCTaHOBJIE-
HUIO IOpUINYECKHX (PaKTOB. A WCK O TNPHU3HAHWM HAIpPaBIeH HE
Ha TMOATBEpKJIeHNe (PaKTOB, CIIOCOOHBIX BBI3BATH T€ WA WHBIE MIPABO-
OTHOIIIEHUS, BBITEKAIOIINE U3 YKa3bIBAEMBIX (DAaKTOB, a HAa YCTaHOBIIE-
HHE CaMUX MPABOOTHOILICHUM.

B oTiindnie OT UCKOB O MPHUCYKACHHUH, MPEIBIBIAEMBIX MO MIOBOLY
COCTOSIBILIETOCSl HApyIIEHUs, MCKHM O NPHU3HAHUU MPEIbABISIOTCS
C LIETBIO MIPEeyNPEANTD HapylleHne. Clen0BaTeNbHO, HCKU O IPA3HA-
HUU OXPAaHSIOT YBEPEHHOCTh B CYIIECTBOBAHUM 1PaBa, T.€. YCTPAHSIOT
HEOIPEIEIIEHHOCTD B TIPaBe.

Hcku o mpu3HaHuU, B CBOIO OUYEpE/b, MOAPA3EIAIOTCA Ha IOJO-
JKUTENbHBIE U OTpULIaTeNbHble. Ecu ncTen MpoCcuT Cyl MOATBEPANUTH
HaJIW4yue MPaBOOTHOIIEHUH, TO 3TO — TMOJOXKHUTEIbHBIA HCK O INpH-
3HaHnH. Hanpumep, ucten mpocut mpu3HaTh 32 HUM MIPaBO COOCTBEH-
HOCTH Ha JKWJIOE CTPOEHHE, NMPHU3HATh €ro aBTOPOM IPOM3BEACHUS.
Ecnu xe ucrer obpamaercs K CyQy ¢ IpocbOOH MONTBEPAUTH OTCYT-
CTBHE OINPEAETICHHOI0 MPaBOOTHOUIEHHS, TO 3TO — OTpULATEIbHBIN
WCK O Tpu3HaHuu. Hampumep, UCK O MpHU3HAHWUHM Opaka HEACUCTBH-
TEJbHBIM.

Wcku 0 mpu3HaHUHM UMEIOT, KaK MPaBUIIO, NperoouyuaibHoe 3Ha-
yenne. Hampumep, ncren OOWMIICS pelIeHus o MpU3HAHUH ero COOCT-
BEHHHMKOM JKIJIOTO MOMEIIEHMsI. 3aTeM OH IPEABIBUII UCK O BbICETIE-
HUM OTBETYMKA U3 KBApTHUPhI, COOCTBEHHUKOM KOTOPOH OH YK€ NpH-
3HaH. Cyn mnpu pacCMOTPEHHM 3asBJICHHOIO HCKa HE JOJDKEH
00CyXI1aTh BOIIPOC O TOM, KTO SIBJII€TCS COOCTBEHHHUKOM KBapTHPHI,
TaK Kak OH y’ke€ pelleH cynoM paHee. Cyn 00s3aH pacCMOTPETh TONb-
KO BOIIPOC O BBICEJICHUM.

Kpome Toro, He00X0IMMO yUUTHIBATh, YTO MPU PACCMOTPEHHUHU UC-
Ka O MPHUCYXAECHUHU CYyJl JOJDKEH BBIICHUTH CHadaja BOIPOC O HaJH-
YUM WIX OTCYTCTBUH IPaBa, O €r0 HAPYIIEHUH U TOJBKO MOCIE 3TOr0
pemaTts BOMpPOC O MPHUHYXIEHUN OTBETYMKA K COBEPIICHUIO MU He-
COBEpLICHHUIO ONpeeNieHHbIX AeicTBUi. TakuM 00pazom, Mo mpupoe
CBOEH MCKHM O NPUHYXJIEHMS LIMpPE UCKOB O NMPU3HAHWUM, TaK Kak MpU
X PACCMOTPEHUM OJHOBPEMEHHO PELIAOTCS BOMPOCH O MPHU3HAHUU
MIPAaBOOTHOIIECHUS M O MPUHYKACHUU OTBETYMKA K BOCCTAHOBJICHUIO
HapyIIEeHHOT 0 MpaBsa.
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Ilpeobpazosamenviuvie ucku TPENCTaBIAIOT cO00 TpeOOBaHMS,
NpEAMET KOTOPBIX XapaKTePH3YEeTCsl TAKUMH CITOCOOaMU 3aIUTHI, KaK
W3MEHEHUE WM TPEeKpalieHHe CIOPHOTO MPAaBOOTHOIIEHHS, T.€. €ro
npeobpa3oBaHme.

Lens TakuX MCKOB — M3MEHUTH MM MPEKPATUTh CYIIECTBYIOIICE
MEXJy CTOPOHAMHU MPABOOTHOIICHUE WIIM CO3/]aTh MEXJY HUMHU HO-
BOE MIPABOOTHOIIICHHE.

K mpeoOpa3oBaTeIbHBIM HCKaM OOBIYHO OTHOCSIT UCKH 00 MCKITIO-
YEeHUW WMYIIECTBA M3 OIHMCH, O pacTOp)KeHWH Opaka, o paszzgene o0-
meit coocTBeHHOCTH | Ap. Hampumep, mpu pazpene o0meld coOCTBEH-
HOCTH OHa Mpeobpasyercs B WHAWBHAYAIbHYIO, TIPU PAaCTOPKEHUU
Opaka mpeKpamnarTcs OpadyHbIe OTHOIICHUS.

Brigenenne >THX MCKOB B OTHEIBHYIO TPYIIY OTHIONb He Oec-
criopHo. KoHmenmust mpeoOpa3oBaTENbHBIX HCKOB pa3paboTaHa
B mpolieccyasibHOM Hayke M.A. 'ypBuuemM W pa3BuTa TaKUMH H3-
BecTHbIMU yueHbIMH, Kak E.A. KpamenunnukoB, M.C. Illakapsu
u 1ap. B xagecTBe 0AHOTO M3 OCHOBHBIX apryMEHTOB B ITOJIb3Y JaH-
HOHM TOYKH 3PEHHS yKaXKEM, YTO BO3MOKHOCTH MPEABSIBICHHS TAaKHX
WCKOB BBITEKAEeT U3 MPEIYyCMOTPEHHBIX 3aKOHOM CIIOCOOOB 3aIIUTHI
rpaxxgaHckux npas (ct. 12 'K PO).

[Ipu 3TOM AOCTATOYHO ApPTyMEHTHPOBAHHOW BBITIISAUT ITO3UIUSL
psna aBTopoB (A.A. JloopoBonbsckuii, A.®. Kneitaman, K.C. IOnxens-
COH), BO3paXXarOIIUX IMPOTUB BEIICTICHUS TPE0Opa30BaTEIbHBIX HCKOB,
B YaCTHOCTH, 110 IPUYHHE TOTO, YTO CYJ[ HE MOXKET YCTAHOBUTH HOBOE
MpaBo, MpeoOdpa3oBaTh JIMOO MPEKPATUTh €ro CYIIECTBOBAHUE, a JIOJ-
JKEH JIMIIb OCYIIECTBIATH €ro 3amuTy. MakTHYecKu peyb UIeT O BO3-
MOXHOCTU TPHUBEACHUS HCKOB IaHHOTO BHUJA, B 3aBUCUMOCTH OT
KOHKPETHOH CHUTYyaIlH, MO0 K UCKaM O MPU3HAHUH, JIHOO K UCKaM O
NPUCYXICHUH. 3/1eCh KE MOXXHO H3JO0XHTb U TOUKY 3peHHs 00 OT-
CYTCTBUH JOCTATOYHBIX OCHOBAHUI ISl BBEJICHUS TEPMUHA «IIPE00-
pa3oBaTenbHbIC HUCKW», MOCKOJIbKY OHM MOTYT OBITh Ha3BaHBI MCKa-
MU 00 U3MEHEHUH WM MPEKPAIICHUN TPABOOTHOIICHHUS.

B nureparype BCTpedaroTCs M WHBIC OCHOBAaHUS KJIaCCU(UKAIIUU
MICKOB.

Hanpuwmep, no xapaxmepy sawuwaemoix unmepecog pasinyaroT
WCKU: JIMYHbBIC; B 3aIUTY MyOJIMYHBIX UHTEPECOB; B 3aIUTY MPaB JAPY-
THX JIMI], O 3aliTe HEONPeIeJIEHHOTO Kpyra Il (TPYNIOBbIE HCKH);
KOCBEHHBIE HCKH.
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Jluunvle ucky HaATPaBICHBI HA 3aIIMTYy HCTIIOM CBOMX COOCTBEH-
HBIX WHTEPECOB MO CIIOPHOMY MAaTe€pHAJbHOMY IMPAaBOOTHOIICHHIO.
OHH COCTaBIAIOT OCHOBHYIO YacTh JIeJl, pa3pelIaeMblX Cy1aMu o0Ien
FOPUCIUKIINH.

Io uckam 6 3awumy nybauunslx uHmepecos BHITOIONIpHOOpETaTe-
JIeM TIPENIoJIaraeTcsi OOIIECTBO B IEIOM HITH TOCYAApPCTRO.

Hcku 6 sawumy npae Opyeux nuy HanpaBleHbl Ha 3allUTy HE ca-
MOTO MCTLA, a JPYTUX JIMI B YCTAaHOBJICHHBIX 3aKOHOM ciyvasx. Ha-
IpUMEp, WCKH, IOAABAEMBbIE OpraHaMH OIEKH M IONEYUTENbCTBA
B 3alIUTy NPaB HECOBEPIICHHOJIETHUX JETEH.

Hcku o 3awume neonpedenennoco kpyea auy (TPYNIOBbIE UCKH')
HaMpaBJIeHbl Ha 3aIIUTy MHTEPECOB IPYIIIBI I'pakJlaH, MOIHBIN mepco-
HaJIBHBII COCTaB KOTOPOH Ha MOMEHT BO30Y KACHHSI Jielia HEM3BECTEH.

B mHTEepecax rpymnibl BEICTYNAET OJHO MIIM HECKOJBKO JIMI TPYTI-
mel 6e3 crenuanpHOoro ymoiHomouus. Ilpenmomaraercsi, 4to cama
mpoleaypa pa3duparensCcTBa, CBsI3aHHAs ¢ HEOOXOIUMOCTBHIO OIOBE-
IIEHNS W BBIABJICHHUS YYAaCTHUKOB TPYIIIBI, IMO3BOJIAET K BBHIHECEHHUIO
CyZIeOHOTO pelIeHus ClIeNaTh COCTaB IPYIIBI OMPEIeIeHHBIM, TIEPCO-
HudumpoBanubiM®. CleayeT ykas3arb, YTO BOMPOC O TOXICCTBE HC-
KOB O 3aIIMTe HEONPEENIEHHOI0 KPYyTa JIUII U TPYTIIOBBIX UCKOB SBIIS-
eTcst JUCKyccuoHHBIM. Tak, B.B. SIpkoB cuuTaer UCKM B 3aILUTy HEOI-
PENENICHHOTO0 Kpyra JMI[ Pa3HOBHUAHOCTBIO TPYIMIOBBIX HCKOB®,
H. bataeBa pasrpaHnn4mBaeT rpynmoBbIe UCKH U UCKH O 3aIlIUTE HEOI-
PeAENeHHOT0 Kpyra JHIl 10 KPUTEPHUIO ONPEAETICHHOCTH COCTaBa
rpyIbI’.

Koceennvie ucku HatipaBieHbl Ha 3alIUTY WHTEPECOB TPYIIIBI JIHII,
MepCOHAIBHBIN COCTaB KOTOPOH 3apaHee omnpeseiaeH. OHU NMpPU3BaHBbI,
B TIEPBYIO OYepeib, 3aIINIIATh HHTEPECH CYOBhEKTOB KOPIIOPATUBHBIX
OTHOIIEHUH (B OCHOBE KOTOPBIX JIGKUT 00bEIUHEHNE JIUIT M (W) UX
KalMTaJIOB C IENbI0 JOCTH)KEHUS O0IIel SKOHOMHYECKOW IIeIH, IT0-
Ty4YeHUsI TPUOBLITH).

' Cwm.: Konecoe M1.17. Mpynnossie nckn B CLUA. M., 2004,

2 Cm.: A6omoHun T.0. pynnoBble UCKU B 3aKOHOAATENbCTBE U CyaeGHON
npaktuke CLUA // Poccuiickmin topnamdecknn xypHan. 1997. Ne 1. C. 144-147.

3 cm.: paxxgaHcknii npouecc. Yuebruk / Mog pen. B.B. Apkosa. M., 2006.
C. 264.

4 CMm.: bBamaeea H. Heobxoaymo BBECTU MHCTUTYT rpynnoBoro ucka // Poc-
curickas toctuumsa. 1998. Ne 10. C. 43.
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CBoeoOpa3ue KOCBEHHOTO0 MCKa 3aKJII0YaeTCs B TOM, YTO HCTIIBI
3aIIUIAIOT CBOM HMHTEPECHI OIMOCPEIOBAHHO, IMYTEM IPEIbSIBICHIS
WCKa B 3aIUTY IPYroro Jmia. Yaiie Bcero MpeabsIBISIFOTCS HCKH TIPO-
THB KOPITOPAIMH WK €€ PYKOBOAIINX OpraHoB. B kadecTBe mpumepa
MO>XHO TIPUBECTH TIPEIBSIBICHUE aKITMOHEPAMHU HICKa O HEIpaBOMEp-
HOCTH TpoAaxu 3xaHws, npuHampiexkanero OAO, K eTUHOIHIHOMY
WCIIOJIHUTEIIFHOMY OpTaHy (TeHEpaJbHOMY JHPEKTOPY) aKITMOHEPHO-
ro o0ImIecTBa B 3aIlUTy MHTEPECOB NMAHHOTO oOImecTBa. B manHOM
ciydae aKIMOHEPH! JAODKHBI OYIyT MOKazaTh, YTO 3JaHHE IPOJIAHO,
HaIlpuUMep, 0 3aHMKEHHOW CTOMMOCTH, YeM IPHYWHEH yIiepO KOM-
MTaHUW ¥, KOCBEHHO, BCEM €€ aKIIHOHEPaAM.

§ 4. IlpenbsiBiieHHe HCKA U €r0 PUHSATHE.
Bo30y:kaeHne rpaxxaaHcKoro jaesna

Jnga Toro 49toOBI Cya paccMOTped W paspeml IOpUINYIeCKUn
Crop, He0OXOAUMO TPEbSIBUTh UCK. OH NPEABIBISETCS B CYJl TyTEM
[0/IaY¥ WCKOBOTO 3asBJICHHS; CIIEJOBATENHHO, MCKOBOE 3asBJICHHE
ABIISIETCS] BHEUTHEW (hOPMOI BRIpAKEHHS NCKA.

3anHTEPECOBAHHOE JIUIIO MOXKET KaK 00PaTUTHCS B CYJ C HCKOBBIM
3asMBJICHUEM JIMYHO, TaK | Tmepeciath ero mo noute. Crarbst 133 T'TIK
P® ycranaBnuBaert, 4To Cy/ibs B TEUEHUE 5 AHEU CO JHS NOCTYIUICHUS
HCKOBOTO 3asIBJICHUA B Cy[ 00s3aH PacCMOTPETh BOIPOC O €ro MPHHS-
THU K NPOU3BOACTBY. M3 9TOM CTaTBU CIEAYET, YTO BOIPOC O NMPHUHS-
THUU 3asBJICHUS CY/IbS pEIIaeT €AUHOINYHO.

IIpenbsiBieHNE U MPUHATHE HCKOBOTO 3asBJICHUS BIICYET CIEAYIO-
LIHE NPOYECCYanbHO-NPABOBLIE NOCAEOCEUSL:

JUIO, MPEeIbsSBUBIIEE HCKOBOE 3asBICHHE, CTAHOBHUTCS HCTIIOM
U IpHOOpeTaeT Bce IMpolecCyanbHble paBa U O0S3aHHOCTH, MPenoc-
TaBJICHHBIE 3aKOHOM,;

JIMII0, KOTOPOE yYKa3bIBaeTCA B MCKOBOM 3asBICHUM KaK HapyIlIH-
TeJIb TpaBa, CTAHOBUTCSI OTBETYMKOM U TaKXKe MPHOOpETaeT Bce Npasa
CTOPOHBI.

WHbIMH cIOBaMH, BO3HUKAET NMPOLIECCYaTbHOE IPAaBOOTHOILIEHHUE.

MaTtepuanbHO-IPaBOBBIE TOCIEICTBUS NPEAbSIBICHUS HCKa 3a-
KITFOYAIOTCSI B TOM, YTO TIPEPHIBAETCS CPOK MCKOBO# aBHOCTH (CcT. 203
'K PO).

[Topsinok oOpameHus B CyA WIH HOPSOOK IPEIbSBICHUS HCKa
CTPOTO peraaMeHTHPOBaH.
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Kak yxa3bIBasoch paHee, HCOOXOAUMO COOJIOICHNE BCEX MPEIIO-
CBIJIOK TIpaBa Ha TMpEeAbABIECHHE MCKAa: HANWYHE TpaBa JEecIioCOOHO-
CTH 3asBHUTEISI — MCTHA; TOJBEAOMCTBEHHOCTh Jeiia CyAy, MOACY-
HOCTh KOHKPETHOMY CYZy; 00si3aTelbHOE COOIIOIEHNE M0CYyAEeOHOrO
HOpsIIKAa PACCMOTPEHUsSI CIIOpa, €CIM 3TO MPEeLyCMOTPEHO (enepalb-
HBIMH 3aKOHAMH WJIA JOTOBOPOM; OTCYTCTBHE BCTYNHBIIEIO B 3aKOH-
HYIO CHJTy PEIIeHHUs Cy/a 10 TOMY K€ CIIOpYy, MEXIy TEMH K€ CTOPO-
HaMH, 110 TOMY € IPEAMETY U 110 TEM K€ OCHOBAaHUSM; OINIPENIEICHNE
Cylla O MpEKpalleHNH MPOU3BOJACTBA 10 JIENy B CBA3HM C NPHUHATHEM
OTKa3a MCTLA OT MCKAa WM YTBEPKACHUEM MHPOBOTO YTBEPXKICHUS
CTOPOH; OTCYTCTBUE PEIIECHUsI TPETEHCKOro CyJa M0 TaKOMYy XKe JIely,
3a UCKJIFOUEHHEM CITy4aeB, €CJIN CyJ OTKa3all B BbIIAYE UCIIOTHUTEIb-
HOTO JINCTa Ha NMPHHYAHTENBHOE UCIIOIHEHUE PEIICHHS TPETEHCKOro
cyna.

ITpu mpenbsBiICHUU UCKa HEOOXOAUMO COOJIONEHUE NUCbMEHHOU
dhopmer uckosoro 3assieHus (ctT. 131 I'TIK P®). B 3asBinennn gomxk-
HBI OBITE OTpaxkeHsl Bce TpeOyemble cT. 131 I'TIK P® pexBuzntsl, 6e3
KOTOPBIX CyJ] HE MOXKET IIPUHATH €r0 U NPUCTYIHTH K pACCMOTPEHHUIO.
HeoOxonumo, 4roObl B 3asBICHMHM OBUIO yKa3aHO HAaWMEHOBAaHUE
Cylla, HAMMEHOBAaHUE MCTIA, €0 MECTO KUTEIbCTBA (€CJIU HCTLIOM
SIBJIIETCS] OpraHU3alMsl, TO €€ MECTO HaXOXKICHHs). A KOTrAa 3asBie-
HUE MoJaeTcs NMPEACTaBUTENEM, TO YKa3bIBAIOTCS €T0 HAUMEHOBaHUE
U ajpec.

B 3asBnennn HeoOX0AMMO HA3BaTh OTBETUYHKA, €T0 MECTO JKUTEIb-
CTBa (€CITM OTBETYUKOM SBJISIETCSl OPraHM3alusl — €€ MECTO HaXOX-
neHus). be3 3TuX JaHHBIX HEJb3S PEIINTh, KTO BRICTYIIAET CTOPOHAMU
110 IPENbSBICHHOMY HCKYy. Ecny e B crope yyacTBYIOT HECKOJIBKO
HCTIIOB M HECKOJIBKO OTBETYMKOB, TO YKa3bIBAIOTCS UX HAUMEHOBAHUSA
U ajpeca.

Cratps 4 I'TIK P® pazpemaer npenbsBisTh UCK B 3alIUTY YyKHUX
HMHTEPECOB TOJIBKO B cilydasx, npeaycmorpeHHslx I'TIK P® u npyru-
MU (enepanbHBIME 3akoHaMu. JIuma, Bo3OyKaaromue Takue Jena,
BBICTYHalOT OT cBoero uMeHu. CieoBaTenbHO, B HCKOBOM 3asBJICHUN
HEOOXOIUMO yKa3aTh HAMMEHOBAHUE 3asBUTENS U €T0 aJIpec, a TaKkKe
HaMMEHOBaHUE TOTO JIMIIA, B 3alUTy NpaB, CBOOOA M 3aKOHHBIX HHTE-
PECcOB KOTOPOTO 3asABJIeH UCK. EcN MCK 3asBJIeH B 3allIUTy HHTEPECOB
Poccuiickoit denepannu, cydobekra PO, MyHununaisHoro oopa3zosa-
HUS T HEOTIPEAEeNIEHHOTO KpyTa JIUII, TO aJpec He yKa3bIBaeTcs.



144 Pasgen Il. Mpou3BoacTBo B cyae NepBOn UHCTaHLMK

Ha mpakTuke Hepeako CiIydaercs, 4TO MECTO HaXOXKICHHS OTBET-
YHKa HEM3BECTHO; TOT/Ia YKAa3bIBAETCS a/Ipec MOCIEAHET0 N3BECTHOTO
mecTa xkutenscTBa (cT. 119 I'TIK P®). Ilo TpeboBanusAM, mpeabsB-
JseMBIM B 3ammTy HHTepecoB Poccuiickoit deneparum, cyObEKTOB
P®, myHummmansHeIx 00pa3oBaHUiA, a TaKkKe IO JeJaM O B3bICKaHUU
IMMEHTOB, BO3MEIICHUN BpeAa, MPUINHEHHOTO yBEYbeM, MHBIM II0-
BPEXXJCHUEM 3J0POBbS WM B pE3yJNbTaTe CMEPTH KOPMIJIbIA, TpH
HEU3BECTHOCTH NpPeObIBaHMSI OTBETUHKA CYIbs 00sI3aH CBOMM OIIpeie-
JeHueM 00BIBUTH po3bick orBeTunka (cT. 120 I'TIK P®). OtBeTunk
Pa3bICKUBAETCS Yepe3 OpraHbl MUJINIHH.

CornacHo 1. 4 4. 2 ct. 131 I'TIK P® B 3asBiIeHUN HYKHO yKa3bl-
BaTh, KaKHe MpaBa, CBOOOIBI MM 3aKOHHBIE MHTEPECHl HCTLA Hapy-
LIEHBI JTM00 CO3[aHa yrpo3a UX HAPYIICHHUS U B YEM 3aKJIIOYAIOTCS €ro
TpeboBanus. 31eck GOPMYIUpPYeTCs IPEIMET UCKa.

B nckoBOM 3asBJICHHMU AOJDKHBI OBITH YKa3aHbl 0OCTOATENbCTBA,
Ha KOTOPBIX MCTEI] OCHOBBIBAET CBOM TpeOOBaHUs (T.e. TaKUe, KOTO-
pble BXOASAT B OCHOBaHWE HCKa). DTo (DAKThl MPaBOOOpPa3yIOIIKE,
MpaBOM3MEHAIOIKECS U MTpaBonpekpamarone. OHU OJHOBPEMEHHO
CBUJETENBCTBYIOT O HAJIMYUU IpaBa M O ero HapymeHuu. K HuUM
MOYXHO OTHECTH: 3aKJII0YEHHE J0rOBOpa M HEUCIOJHEHHE JOTOBOP-
HBIX 00s3aTeNbCTB, MPUYUHEHHE Bpela JUYHOCTH HUCTIA WM €ro
UMYILIECTBY U Jp.

Taxoke NOKHBI OBITH yKa3aHbl J0Ka3aTelbCTBA, HMOITBEPKIAO-
mue 3TU obcTosTenscTBa. Ilpyu 3TOM B 3asBIEHHM HY>KHO COOOILIUTH
cyny dbamMuianyM M MMEHa CBUAETENEeH M JHUI, Y KOTOPHIX HaXOAATCS
IIMCbMEHHbIE WM BEIECTBEHHBIC JOKA3aTelIbCTBA, UX ajpeca W T.A.,
yKa3aTh [epeueHb IIPUIAraéMblX JOKYMEHTOB.

Ecnu 3asBiseMoe TpeOoBaHKE MOUICKUT OLICHKE, TO YKa3bIBACTCS
LIEHA UCKA, PACUET B3BICKUBACMBIX M OCIIAPUBAEMBIX CYMM.

Kpowme toro, I'TIK P® tpebyer ykas3pBaTh cBeneHHs 0 coOmoe-
HUM JOCYeOHOro MOopaaKa oOpalmieHuss K OTBETUUKY, €CIH ITO yCTa-
HOBJIEHO (efepaqbHBIM 3aKOHOM WIH TIPEILyCMOTPEHO JOTOBOPOM
CTOpPOH.

B 3asBieHnn MOXXHO JaBaTh HoMepa TenedoHOB, GakcoB, aapeca
JJIEKTPOHHOM TOYTHI WCTIA, OTBETYMKA, MHBIE CBEJCHHUS, UMEIOIINE
3HAaYeHHE I JeNa, a TaKkKe u3jaraTh xonaraiicrsa. Hanpumep, xona-
TaiicTBa 00 MCTPeOOBaHNM JOKA3aTEIBCTB, O MPOBEACHUH KCIIEPTU3EI,
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HaMpPaBJICHUU CyICOHBIX MOPYUYECHUH 0 COOPE J0KA3aTEILCTB B IPYTOM
peruone (AOMPOC CBUIETEN).

I'TIK P® He TpeOyeT ropuanueckoil KBaaupuKaIiu IpochObl UCT-
11a, T.e. 00s13aTePHON CCHUTKM Ha HOPMY MaTepHaibHOTO mpasa. On-
HaKO B FICKOBOM 3asIBJICHHUH, HPEIBABISIEMOM MIPOKYPOPOM B 3aIIUTY
nHTepecoB Poccwmiickoit deneparnu, cyobekToB PO, MyHHIIMTIATBHBIX
00pa3oBaHW{ WJIM B 3aIIUTy TpaB, CBOOOJM M 3aKOHHBIX WHTEPECOB
HEOIPEETICHHOr0 Kpyra JIUI, HE00XOOUMO YKa3blBaTh, B 4eM KOH-
KPETHO 3aKJII0YAIOTCS UX MHTEPECHl, KAKOE PAaBO HAPYILIEHO, U TOJDK-
Ha OBITH CCHUIKA Ha 3aKOH WJIM WHOW HOPMATHBHBIA IPABOBOW akKT,
IpeAyCMaTpUBAIOIIUN CIIOCOOBI 3aIllUTBl TaKUX HHTEpecoB (4. 3
ct. 131 I'TIK P®).

Ecnu pokypop obparmaercst B ¢y 3a 3alldTOMN IpaB TpakIaHUHA,
TO HEOOXOIUMO OOOCHOBaTh HEBO3MOXKHOCTH IPEIBABICHUS HCKa
CaMMM TPaKAaHUHOM.

Ha mpakTuke TakXe CIOXWIOCh, YTO 3asBJICHHE, IOJAaBAEMOE
aZBOKATOM WJIM IOPUCKOHCYJIBTOM, JOJDKHO COZAEpPXaTb CCBUIKY
Ha 3aKOH.

3asBieHNe NOAMKUCHIBAETCA HUCTLIOM WM €ro NPeACTaBUTENEM MIPU
HAJIMYUH Y HETO ITOJIHOMOYHUH Ha MOANHMCAHNE 3asBJICHUS U HA IPEIb-
SIBJICHUE €T0 B CYI.

K cobmonennio hopMbl HCKOBOTO 3asiBICHHS CIEAYET OTHECTH U
tpeboBanus ct. 132 I'TIK PO, xotopas naeT nmepedyeHb TOKYMEHTOB,
MpwIaraeMelx K UckoBoMy 3asBieHuto. Beenenue B I'TIK P® sroit
CTaTbU JeNaeT CyIeOHYI0 NPaKTUKy eIUHOO0Opa3HOW, NPUBOIUT
K OoJiee OBICTPOMY TPUHSTHIO 3asABICHHH CyIOM, YMEHBIIAET BO3-
MOYKHOCTH CYOBEKTUBHOTO YCMOTPEHHS CY/IbH.

K 3asBneHnto JOKHBI OBITH MPUIIOKEHBI €0 KOIHHU [0 YUCITY OT-
BETYMKOB U TPETHUX JIHI, MUCBMEHHbIE TOKA3aTENbCTBA U UX KOIMHHU.
Ecnu ocnapuBaeTcsi HOPMAaTHUBHBIM akT, TO B MNPUIOKEHUU OJDKEH
OBITH OITyOIMKOBaHHBIN €0 TEKCT U PSA APYTHUX JOKYMEHTOB.

[Mpunnmas 3asBieHHe, CyAbs 00s3aH MPOBEPUTH COOJIIONEHHE
TpeOOBaHMi MPOIeCcCyaqbHOTO 3aKOHOJIATEIbCTBA KaK OTHOCHTEILHO
NPEANOCHUIOK TpaBa Ha UCK, TAK K OTHOCHTENILHO (POpMBI U coaepika-
HUS 3asBieHMs. Ecnm oTCyTCTBYeT XOTsi Obl OHA M3 MPEAIOCHUIOK
MpaBa Ha HCK, 3asBieHue Bo3Bpamtaercs (cT. 135 I'TIK P®). Ecnu xe
CyZlbsl YCTaHOBHUT, YTO MCKOBOE 3asBJIEHHE HE OTBEYAET TPEOOBAHUAM,
NpeabsBIIEeMBIM K ero (hopme u copepkanmto (ct. 131, 132 I'TIK PD),
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TO BBIHOCHT OTIpefiesieHre 00 OcTaBIeHNH ero 0e3 ABmkeHus. B ompe-
JICJICHUN yKa3bIBAIOTCS HEJIOCTAaTKW W YCTaHABIMBACTCS Pa3yMHBIN
CPOK Ui MX ucnpasieHus. lIpu mcnpaBieHny 3asSBICHNS B YCTAHOB-
JICHHBIN CyJbeH CPOK OHO CUHMTAETCS MOAAHHBIM B JIEHb MEPBOHAYAIb-
HOTO TIpEJCTaBJICHUA B CyA. B mpoTHBHOM ciydae 3asBlieHHE CUUTA-
eTCsl HEMOJAaHHBIM M BO3BPAIIAETCS 3aSBUTENIO CO BCEMH MPUIIOKE-
ausmu (ct. 136 T'TIK P®). Ilpn 3ToM ciemyeT MOAYEPKHYTH, YTO
HENPEICTaBIEHNE JOCTATOYHBIX JTOKA3aTENIbCTB HE SIBIIACTCS Hapyllle-
HUEM (DOpMBI M COIEpXKAHUS 3asABJICHUS M 10 3TOH NPUYMHE OHO HE
MOXeET OBITh OCTaBJIEHO 0€3 IBIKCHMA. 3asBICHUE B 3TOM CIIydae
MPUHAMAETCS, a CyJ Npe/iaraeT MpelOoCTaBUTh JOIMOJIHUTEIbHBIC
JIOKa3aTeIIbCTBA.

O npuHATHH 3a4BIEHHS K IPOU3BOJACTBY CYIbsl BBIHOCHT OIIpEe-
JIEHHE, KOTOPOE CIYXXHUT OCHOBaHMEM JISI BO30YKICHUS I'PaXKIAHCKO-
ro nena B cyze nepBoit macTanmum (cT. 133 I'TIK P®D).

3aKOH MPeNOCTaBIIIET UCTIY MPaBO B OJHOM HCKOBOM 3asBICHHU
COEAMHHUTH HECKOJIBKO TPeOOBaHMH, CBI3aHHBIX MEXIY COOOM, a Cy b,
MIPUHUMAIOIINN 3a4BJICHHE, BIIPABE BBIACIUTH OJHO WIH HECKOJIBKO U3
COCAMHEHHBIX TPEOOBaHUI B OTAEIBHOE IPOU3BOJICTBO, €CIIH MIPU3HACT
paszesnpHOe UX PAcCCMOTPEHHUE OoJiee Lenecoo0pasHbIM.

Kpowme Toro, ecinu cyaps yCTAaHOBUT, YTO B IPOU3BOACTBE JAHHOTO
cyla yXe MMEIOTCA HECKONBKO OJHOPOIHBIX A€, B KOTOPBIX ydacT-
BYIOT OJJHH M T€ K€ CTOPOHBI, THOO HECKOJIBKO A€ IO HCKaM OJHOTO
WCTLA K Pa3JIMYHBIM OTBETYHKAM, JTUOO HECKOJIBKHX HUCTIOB — K OJ-
HOMY M TOMY K€ OTBETUYHKY, OH BIIpaBe OOBEIMHUTE 3THU Jela B OJJHO
MIPOU3BOACTBO ISl COBMECTHOTO PAacCMOTPEHUs, €CIIH 3TO NPHUBEAET
K Oonee OBICTPOMY M NPaBMIIBHOMY pPacCMOTpeHHIO cropa. Hampu-
Mep, UCKH paOOTHUKOB K OpraHU3allMd O B3BICKAHMHM HAYMCIICHHOH,
HO HE BBIIJIAYCHHOM 3apa0OTHOH IJIaTHI.

Heo0xomumo yka3atb Ha HEKOTOPYIO HECOTIIACOBAHHOCTH MPOLIEC-
CyalbHBIX HOPM IO BONPOCY O BO30YXICHHMH TPaKIaHCKOTO Jena.
Cratbs 4 I'TIK P® ykaspiBaeT, uTo cyn BO30YKIaeT Tpa)kIaHCKOE
JIeTI0 TIO 3asIBJIICHHUIO UCTLA, 00OpaTHBILETOCS 32 3aIUTON CBOUX MpaB,
cB00OJ 1 3aKOHHBIX MHTepecoB. A craths 133 I'TIK P® mpeanuceiBa-
€T Cy/be B 5-AHEBHBIM CPOK CO JHS MOCTYIUIEHUS PacCMOTPETh BO-
MpOC JIMIIb O €r0 MPUHATUH K NMPOU3BOJCTBY cyaa. B cBoro ouepensp,
OCHOBaHHEM BO30Y)KICHHS T'PaXKIAHCKOTO 1efia B CyZe MEepBOi WH-
CTaHIIUU SIBJISICTCSI OmpeneneHue o npuHsatuu 3aseiexus. [TIK PD
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HE 00513bIBaC€T BBIHOCHUTDH OT/CIILHOE OINPEACICHUE — O BO30YKIACHUU
TPKIAHCKOTO nena. beuto OBl 1enecooOpasHee BBIHOCHUTH TOJBKO
OJTHO OTIPEJICJICHHE O BO30YKICHUH TpakIaHCKoro nena. Ha mpakTuke
HET €IMHCTBA B PEIICHUH STHX BOIIPOCOB.

§ 5. ObGecneuenue ucka

Obecneuenue ucka 03HA4aeT MPUHITHE CYIOM IPEAYyCMOTPEHHBIX
3aKOHOM IPOIECCYANTBHBIX Mep, TFapaHTHPYIOIIUX HCIOJIHEHHE BO3-
MO>KHOTO PEIIECHHS MO 3asBICHHOMY UCKY.

ObecrieueHrne MCKa OOMYCKAETCSl BO BCSIKOM IIOJIOKEHHHU [Ena,
€CJIH HENpPUHATHE Mep 00eclevyeHHss MOXKET 3aTpyJHHUTb WJIH Cle-
JaTh HEBO3MOXHBIM HcnofHeHue peumenue cyaa (ct. 139 I'TIK P®).
ObecrieueHrne UCKa MOXET OBITH MPOW3BENCHO CYJOM WU CYIbei
0 MPOCHOE UL, YYaCTBYIOLIMNX B JeIe€.

Mepsl obecrieueHus] MCKa 3aBUCAT OT MpeIMeTa MCKOBOTO 3asiB-
JICHHUS.

K mepam no obecneyenuio ucka OTHOCST:

1) HajoXeHHe apecTa Ha UMYLIECTBO, IPUHAIJIEKAIIIEEe OTBETUUKY
U HaxOZsIIeecs: Y HeTo WK Y APYTHX JIHII;

2) 3ampellieHHe OTBETYMKY COBEpUIaTh OINpe/eleHHbIe AeHCTBUS;
(HanpuMep, 3ampeT Ha 3acelieHHe KBapTUPBI, €CIU BO3HHUK CIIOp
0 BCEJICHUH Ha COOTBETCTBYIOILYIO JKMITYIO IUIOIIAH);

3) 3ampenieHue APYTUM JIUIAM COBEPIIATH OMPEICICHHEBIE TEUCT-
BUS, Kacaloliecs IpeMeTa Cropa, B TOM YHCIIe TIepeaaBaTh UMyIie-
CTBO OTBETYMKY HJIM BBITIOJHATH IO OTHOIIEHUIO K HEMY HHBIE 00s13a-
TENBCTBA (HANpUMeEp, 3alpelieHne JIOMOapAy BBIAABATH OTBETUHKY
€ro UMYIIECTBO, HAXOASIICECs Ha XPaHECHHH);

4) MPUOCTAaHOBIICHNE peAM3AIN UMYIIECTBA B CIydae MPEIbsB-
JIEHUS UCKa 00 OCBOOOKICHNHN UMYIIIECTBA OT apecTa (MCKII0UCHIE 13
OTIHCH);

5) TpHOCTaHOBJIICHHWE B3BICKAHUS MO HCIOIHUTEIHLHOMY JOKY-
MEHTY, OCIIapUBaeMOMY JOJDKHHKOM B cyaeOHoM mopsanke (ct. 140
I'TIK P®D).

JomyckaeTcs OqHOBpEMEHHOE IPUMEHEHHE JIBYX MIIH HECKOJIBKIX
Mep obecItedeHus UCKa, OJHAKO 0o0Ias cymMa obecriedeHus JOKHA
OBITH COpa3MepHa 3asIBICHHOMY HCTIIOM TPeOOBaHUIO.

HeobxoanMo moguepKHyTh, YTO yKa3aHHBIE MEPHI UCIOIB3YIOT-
ci M B yrojgoBHOM mporecce. OHU MPUMEHSIOTCS T03HABAaTENEM,
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CJIEIOBATEJIEM C COTJIACHs MPOKYpopa U IO PEHICHHIO CyAa C IEJIbI0
3alIUTHl IMYIIECTBEHHBIX HHTEPECOB IMOTEPIIEBIIINX.

B cyneGHoOl mpakTHKe Yaie BCero MpUMEHSETCs] Mepa obecriede-
HUS WCKa, CBA3aHHAS C HAJOXCHHWEM apecTa Ha MMYIIECTBO WM Ha
JICHEe)KHBIE CPEICTBA, NMPHUHAJIEKAINE OTBETYMKY M HAXOJAIIHECS
B KPEIUTHBIX YUPEKICHUSIX.

[opsinok HaNmOXKEHHS apecTa Ha HMYIIECTBO MOAPOOHO ONperesieH
B 3aKoHe 00 UCMOJTHUTEIbHOM MPOU3BOICTBE.

Lenpro apecta uMymiecTBa Mpu 0OECIIEYCHNN WCKa SIBIIAETCS €ro
COXPaHHOCTB /10 pa3pelIeHus Jefa B Cye.

I'TIK P® 00s361BaeT Cyapt0 WM CyA HE3aMEIITUTEIIEHO COO0MAaTh
0 MPHUHATHIX Mepax M0 00ECIEUCHUIO NCKA B COOTBETCTBYIOIINE TOCY-
JapCTBEHHBIC OPTaHbl MM OPraHbl MECTHOTO CaMOYIIPABJICHUS, PErH-
CTPUPYIOLIME MMYILIECTBO WM IpaBa Ha HEro, X orpaHudeHus (o0-
peMeHeHU ), IePEeXOI.

Jist un, KOTOphIM Cy[ 3alpeTui NepeaaBaTb UMYLIECTBO OTBET-
yuky, ['TIK P® npenycmotpen, B ciayyae HapylIEHUs TAKOrO 3aIpeTa,
mrpad B pasmepe 1o 10 MPOT. Kpome Toro, ucTIy mpenocTaBieHo
npaBo TPeOOBAaTh BO3MEILICHHUS C 3THX JIMIL YOBITKOB, BHI3BAaHHBIX HE-
UCIIOJIHEHHEM ONpeEIeHus cyia 006 00ecre4eHuH UCKa.

B cratee 446 I'TIK P® naercs nepeueHb UMYIIECTBA, HA KOTOPOE
HE MOXET OBIThb OOpallleHO B3bICKAHWE IO HCIOJHUTEIbHBIM IIOKY-
MEHTaM. JTO TaKoe UMYIIECTBO, 6€3 KOTOPOro HEBO3MOXHO CYyIIECT-
BOBAaHHE CaMOT0 YelOBeKa (KWJIble MOMEINEHHs, IPEAMEThl JOMall-
Hel 00CTaHOBKH, OJICHKA H T.I1.).

3asBnenue 00 obecrieyeHnn UCKa paccMaTpuBaeTcs B ACHb, KOTAA
OHO TMOCTYNWJIO B cyA, 0€3 W3BEIIEeHHs OTBETUMKA, IPYTUX JIML, y4Ya-
CTBYIOLIMX B JIETIE.

Ha ocHoBanuu omnpezneneHusi 00 00ecriedeHnH HMCKa CyZ BbIIAeT
UCTILy MCIIOJHUTENbHBIN JTUCT M HANPAaBISET OTBETYHUKY KOIHUIO OIpe-
nenenus. OnpeneneHue NIPUBOANTCSA B UCIONHEHUE HEMEAJICHHO Ye-
pe3 ciykO0bl cyneOHBIX NPUCTABOB-UCIIONHUTENEH (KOPOTKHH CpOK
paccMOTpeHus 3asiBJICHUS U HEMEJICHHOE HCIIOJHEHUE 00ecleunBacT
OIEPaTUBHOCTB 3TOTO MPOLECCYaTbHOTO NEUCTBUS, YTOOBI HET0OpOCO-
BECTHBII OTBETYHMK HE MOT CKPBITh HAXOAIIEECs y HETO UMYIIECTBO).

[IponeccyanbHbI 3aKOH AOIyCKaeT 3aMeHy OJHHX Mep 1Mo obec-
MIEYEHHUIO MCKa APYTUMH. 3aMeHa MEpP pacCMaTpHUBAETCS B CyJE TAKKe
0e3 M3BEICHHS OTBETYMKA M JPYIUX JIWI, YYacTBYIOIIMX B Jelie
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(ct. 143 TTIK P®). Hanpumep, Takas Mepa OOSCICUYCHHS WCKa, KaK
HAJIOYKEHUE apecTa Ha MMYIIECTBO, MOXKET OBITh 3aMEHEHA HAJIOKEHU-
€M apecTa Ha JIEHE)KHBIH BKJIaJ] B OaHKE.

B3ameHn apecra uMyIniecTBa u JCHEKHOTO BKJIaJ[a OTBETYHK BIIPaBe
BHECTH Ha JICHEXKHBIN CUET cya UCTPeOyEeMYIO CyMMY.

Bonpoc 06 oTMEHE NPUHSTHIX CYJIOM Mep Mo 00ECIeYCHUI0 HCKa
paccMaTpuBaeTcsl B CyJeOHOM 3acellaHWU C M3BEICHUEM OTBETYHKA
1 APYTUX JIUI, yY9acTBYIOMUX B Aene. OMHAKO WX HESBKA HE TPEIsT-
CTBYET pemieHuto 3Toro Bompoca (ct. 144 I'TIK PD).

PaccmarpuBaet Bompoc 06 oTMeHe 00ecIieueHusT UCKa TOT JK€ CY/I
WJIH Cy[Ibs, KOTOPBI 5TH MEPBI TPUMEHHIL.

Ha Bce ompenemenuss mo Bompocam o0ecnedeHus: WCKa MOXKET
OBITh MMO/TaHa YacTHas Karooa.

[Tomaua yacTHOI1 kamoObI Ha ompejeneHne cyna 00 obecredeHnn
WICKa He NpUOCmanasiueaen NCTIOTHEHUE ITOTO OIPeIeIeHNSI.

[Tomaya wacTHOM xan00Bl Ha OMPEEIICHUS O 3aMEHE U 00 OTMEHe
Mep o0ecrieueHns UCKa npuoCmanasiuedaen NCTIOTHEHHE TaKUX OIpe-
nenenwnii (ctT. 145 I'TIK P®).

§ 6. Pacnopmlce}me HCKOBBIMHU CPEACTBAMH 3alIUTHI IIPpaBa

PaBeHCTBO CTOpPOH B mpolecce o0ecrieunBacTCs HaJleIeHHEM HX
PaBHBIMU BO3MOXKHOCTSIMH T10 PACIIOPSKEHUIO UCKOBBIMHU CPEICTBAMHU
3aLIUTHI CBOUX MPaB U OXPAaHAEMbBIX 3aKOHOM HHTEPECOB.

B cootserctBuu ¢ 4. 3 c1. 38 I'TIK P® cropons! mons3yroTcs pas-
HBIMH NPOLIECCYaATTbHBIMU NIpaBaMH U HECYT PaBHBIE MPOLIECCyabHBIC
0053aHHOCTH.

Hcten BnpaBe M3MEHUTh OCHOBAaHHE MIM NPEAMET HCKA, YBEIH-
YUTh WIM YMEHBUIUTH Pa3Mep UCKOBBIX TpeOOBaHUH MO0 OTKa3aThCs
OT MCKa; OTBETYMK BIPaBE NMPHU3HATh HCK, CTOPOHBI MOTYT OKOHYHTH
JIJI0 MUPOBBIM COTJIAIIEHUEM.

Ilpaso na usmenenue ucka. B coorerctBuu co ct. 39 I'TIK P®
UCTEIl BIpPaBE H3MEHUTh TOJBKO MPEAMET MM TOJIBKO OCHOBAaHHE
UCKa, a He 00a dyieMeHTa BMecTe. MI3MeHeHne OCHOBaHHUS UCKa MOXKET
BBI3BIBATbCS TE€M, YTO HCTEI] COCiajcs Ha OOCTOSTENbCTBA, KOTOPBIE
He MOTyT 00OCHOBaTh 3asiBIICHHbIC TpeOoBaHus. Harmpumep, 3asiBieH
UCK O BBICEJICHHH U3 KBapTHpbL. B 00OCHOBaHMM HCKa YKa3bIBACTCS
(daxT, 4TO HAaHMMATENb KBAPTUPHI JIOMYCKAeT CUCTEMATHYeCKOe IMpo-
JKUBaHUE TpaxKaaH 0e3 perucTpauud. DTOT (PaKT HE COOTBETCTBYET
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TpeOOBaHMIO O BBICEICHMHU. TOrAa B MpPOIlECCE PACCMOTPEHHUs Jiena
OCHOBaHUE MCKa M3MEHSETCs, 1 BMECTO MpeXHero (akra npejaaraet-
Csl IpyTOil: HAaHMMATeNb MOJNb3YETCsl TOMEIIEHNEM He 110 Ha3HAuYEHHUI0
U yXyJAILIaeT COCTOSIHUE KBApPTHPHI, JeaeT ee HENPUTOJHON IS TIpo-
JKUBAHUSL.

To ke — B oTHOIIEHNH TIpeaMeTa ucka. Ecim tpeboBanue cdop-
MYyJIIPOBaHO OMIMOOYHO M HE COOTBETCTBYET IPEIyCMOTPEHHOMY
3aKOHOM COCTaBY MPABOOTHOIIEHUS, TO UCTIy MPEAOCTABIIIETCS BO3-
MO>XHOCTh U3MEHUTH TpeOOBaHME, COXPaHssI OCHOBAaHHE HCKa.

Hampumep, 3asBneHo TpeOoBaHNE O MpHU3HAHUH IIpaBa COOCTBEH-
HOCTH Ha YacTh jJoMa (KBapTHpsl). [Ipu paccMoTpeHnn nena BISICHA-
€TCsl, 9TO COTJIACHO YCTaHOBJIEHHBIM (haKTaM HCTEI MOXKET TpeOoBaTh
MIPU3HAHMUA TOJBKO MpaBa MOIb30BaHUA (TIPOKUBAHUS) B JOME, KBap-
tupe. Torma ucrer; MOXeT U3MEHUTH MPEAMET HCKa.

Ecnmr omHOBpeMEHHO M3MEHHTH MPEIMET M OCHOBAaHHE HCKA, TO
IO CYIIECTBY ATO OYJET OTKa3 OT HETO W 3asBIIEHIE HOBOT'O MCKa.

Cratbs 196 TTIK P® npennuchiBaeT Cyay NPUHUMATD PEILIEHUS 110
3asBIIeHHBIM TpeOoBaHmsM. OOIee MpaBUIO TaKOBO, YTO Cyx 0e3 co-
TJIaCHs UCTIIa HE MOXET U3MEHHTH TIPeAIMET MITH OCHOBaHME Hcka. B To
K€ BpeMs CyJI MOKET BBIMTH 3a TpeAesbl 3asBIICHHBIX TPeOOBaHHI
B CITy4asix, IPeIyCMOTPEHHBIX (enepanbHbIM 3aKoHOM. Harmpumep,
Cemelinbiii konexc PO pazpemaer cyay npu paszaesie UMyLIECTBa MEX-
Iy CyTpyTraMHy BBIATH 3a TIPE/IENbl paBEHCTBA JOJIEH 1, YIUTHIBasK HHTE-
PECHI JIeTeid, YBEIMUYHTH JIOTIO TOTO CYIPYTa, C KOTOPHIM OCTAIOTCS JISTH.

Ilpaso na ysenuuenue uiu ymeHbuleHue pazmepa UCKO8bXx mpebo-
6aHUli UCTIONB3YETCS B 3aBUCHMOCTH OT KOHKPETHOW CHTYyallly B TPO-
necce. [IpaBo Ha yBenmwdeHHME pa3Mepa UCKOBBIX TpeOOBaHUI MOXKET
OBITH MCTIOJB30BAHO, HATIPUMED, B CHTYAIlMH, KOT/Ia HCTEIl, C JOCTa-
TOYHOW CTENEHBIO JOCTOBEPHOCTH OIIPENIEINB BEPHOCTH CBOEH MpaBo-
BOI MO3UIMHK TIO JIeNTy, TPeOyeT B3bICKATh C OTBETYHKA, TOMUMO CYM-
MBI OCHOBHOTO JI0JITa, TPOIEHTHI 32 MOJIh30BAHNE JACHEKHBIMHU CpPE]l-
CTBaMH IM0O, B CBSI3W C JJIUTEILHBIM CPOKOM PAacCMOTPEHHs Jiena,
MPOCUT B3BICKATh MTpadHbIe CAHKIIMU HEe HA JeHb IMOJAaYd MCKOBOTO
3asIBJIICHUS, 2 HA MOMEHT BBIHECEHUS PELICHHMS.

YMeHbIIeHHe pa3Mepa UCKOBBIX TPEOOBAHMI MOXKET O3HAYaTh KaK
TO, YTO UCTEIl OCO3HAI HEBEPHOCThH MIPABOBOH IMO3UIIUH 110 OTACIHHBIM
BONpocaM (HampuMep, KOorja NEepBOHAYAIIBHO, HAPSAY C JPYTHMH,
OBUIO 3asiBIIEHO TpeOOBaHME O KOMIIEHCAIIMM MOPAJbHOTO Bpeaa,
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ay)Xe B XOJ€ BO3HHUKIIETO MPOIeCcCa HCTEIl IMOHsJI, 4TO XapakTep
CIIOPHBIX MAaTEpPUAIBHBIX IPAaBOOTHOIICHUM HE IIPelyCMaTpUBACT
TaKOW BO3MOXKHOCTH), TaK U O JTOOPOBOJIBHOM BHECYIEOHOM yIOBIIE-
TBOPEHUH YaCTH TPEOOBAHUI OTBETUMKOM.

Omxka3z om ucka MO0 O3HA4YaeT OCO3HAHHWE HCTIIOM Oecriepcrex-
TUBHOCTH I ce0s1 cyaeOHOTO pa3dupaTeIhCcTBa, JIMOO CBUACTEILCT-
BYET O JOCTH)KCHHUH CTOPOHAMH BHECYJIEOHOIO MHPOBOIO COTJIAIle-
HUs. B mo6oM ciydae coBepIeHne UCTIIOM JaHHOTO PaCIOPSANTETh-
HOTO JEWUCTBUS CBUACTEIHCTBYET O €T0 OTKa3e OT IpaBa Ha CyIeOHYIO
3aIIUTY, TTOCKOJBKY 3aKOH 3alpellaeT MOBTOPHOE OOpalieHrue B Cy.I
C TOXX/IECTBEHHBIM HCKOM.

Muposoe coenautenue. 3aKOHOTATSTLHON ASOUHHUIITH MUPOBOTO
cornaiieHusi I'pakIaHCKUM MPOIECCyalbHBIM KOJEKC HE COJIEPHKHT,
OJTHAKO TPOLIECCYaTbHON HAyKO# MaHHBIN BOMpOC pa3paboTaH JocTa-
TOYHO TOAPOOHO. MUPOBBIM COTTIAIIEHHUEM CIEAyeT MPU3HATH TPO-
[IECCyaJhbHO 3aKpeIUICHHOE BOJEH3bABIECHHE CTOPOH, HAaIlpaBIIEHHOE
Ha JIOCTIDKEHHE ONPEeIEHHOCTH B TIPAaBOOTHOIIEHISIX MEXTy HIMHU B
[EeNAX OKOHYAHHSA TPOIecca MyTeM CaMOyperyIHpOBaHHS IIPABOBOTO
KoH(mKTa'.

Peanuzanms mnpuHIUNA pPaBHONpPABUS CTOPOH B apOUTpaKHOM
mporecce 00eCHeunBaeTCs MPEI0CTABICHHEM OTBETYMKY BO3MOYKHO-
CTH 3allUINaTbCA MPOTHUB NPEABABICHHOTO HMCKaA, BbIJABHUIasd HEOOXO-
JIUMBIC BO3PaXKCHHUS.

IIpu 3TOM OH MOXET HCIOJIB30BaTh ABE (OPMbI 3aAIIUTHI: BO3PaA-
KCHUEC IIPOTHB HCKa U IOoJa4y BCTPCUYHOI'O HCKa. OTBETYNK TaKKe
BIIpaBe NPU3HATH HCK, €CITM CUYHTAeT TpeOOBaHWE WCTIA 3aKOHHBIM
1 000CHOBaHHBIM.

Bospasicenua npomus ucka — 3T0 apryMEHTUPOBAaHHBIE JTOBOJIBI,
OTIPOBEPTaOIINE MPEABIBICHHBIIN UCK.

ITo cBoemy xapakTepy BO3payKEHHS MOTYT ObITh MaTepHaILHO-TIPa-
BOBBIMH U TIPOIIECCYyATbHBIMUA. MamepuanbHo-npagosvie 803paicenus
HampaBleHbl Ha OMpOBEpKEeHHE (DAKTOB, COCTABISIOIINX OCHOBAHWE
MIPEIBSIBICHHOTO HCKAa W CBHUIETENHCTBYIOIINX O HE3aKOHHOCTH WIIH
He0OOCHOBAaHHOCTH TpeOoBaHHS UCTHA. [IpoyeccyanbHble 803padice-
HUs HAIIPaBIIEHBI HA TO, YTOOBI JJOKAa3aTh HEMPAaBOMEPHOCTh BO3HUK-
HOBEHHSI CaMOT0 TIpoliecca o JIeTy BBy OTCYTCTBHUS Y HCTIIA TpaBa

'Cwm.: Bukym M.A., 3atues .M. IpaxagaHckuin npouecc. Kypc nekuuin. Ca-
patos, 1998. C. 190.
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Ha MCK WJIM HapYHICHUA UM NOPsJKa MPCAbABICHUSA HCKaA. B kauectBe
TaKuX (baKTOB OTBCTUMK MOKET YKa3bIBaTb HCTIOABECAOMCTBCHHOCTH
Jena CyJay, Halliuue BCTYIHBIIETO B 3aKOHHYIO CHIIy PEIICHHs Ccyza
0 TOXJIECTBEHHOMY UCKY, HEJIeeCIOCOOHOCTD JIHIIA.

Bempeunuiii uck — 3T0 caMOCTOATENbHOE TPeOOBAHHE OTBETYHKA
K HUCTILY, TPEABABISIEMOE B CYJ JJIsl OJHOBPEMEHHOTO COBMECTHOTO
pPaccMOTpPEHUSI C TIEPBOHAYATBEHBIM HCKOM.

TpeboBaHne OTBETYHMKA MOXKET OBITH MPUHATO B CIEAYIOMIUX CIY-
qasx:

1) ecnmu BcTpeuHoe TpeOOBAaHME HAMPABICHO K 3aUeTy IEpBOHA-
Y4anbHOTO TPeOOBaHMUS;

2) ecny yIOBIETBOPEHUE BCTPEYHOTO UCKA UCKITFOYAET TIOJTHOCTHIO
WJIM YaCTUYHO Y/IOBJIETBOPEHUE MEPBOHAYATILHOTO HCKA;

3) eciu MeXIy BCTPEUYHBIM U MEPBOHAYAIBHBIM HCKAMH HMEETCS
B3aMMHas CBsI3b U UX COBMECTHOE PacCMOTpPEHHE MPHBENET K Oojee
OBICTPOMY U MPAaBUIBHOMY Pa3pelIeHUI0 CIIOPOB.

Berpeunslii HCK MOXKET OBITH IPEIBSIBIICH 10 MIOCTAHOBIICHUS pe-
IICHHUS 10 TEPBOHAYAIBHOMY HCKY, T.€. MPAKTHYECKH JIO yIAJICHUS
CyJa B COBEIIATEIbHYIO0 KOMHATY Il BBIHECCHUS PEILICHHUSI.

Ilpusnanue ucka O3HA4aeT COTJIACHE OTBETUYMKA C MCKOBBIMH Tpe-
6OBaHI/ISIMI/I ucrmaa. OHO MOXKeET GI)ITB MOJIHBIM WX YacTUYHBIM. Dak-
TUYCCKU peajin3alusd OTBECTYUKOM AAHHOI'O AUCIIOSUTHBHOI'O IIOJIHO-
MOYHMA O3HAYACT MPU3HAHUC UM O6OCHOBaHHOCTI/I HpaBOBOﬁ IIO3UIITNHN
HCTHA U HEXKCIAHUC TPATUTHL BPEMA U MATCPpUATILHBIC PECYPCHI B 3aBC-
JIOMO TIPOUTPBIIIHON CUTYaLINH.

Peanmzanus psija HIDKENEPEUUCICHHBIX JUCIO3UTHBHBIX TOIHO-
MOYHI CTOPOH MPOXOJUT MOJ KOHTPOJIEM cyna. 3asBICHUE HCTIA 00
OTKa3e OT WCKa, MPU3HAHWUE UCKA OTBETYUKOM M YCIOBHSI MHPOBOTO
COTJIAIICHHUSI CTOPOH 3aHOCATCSI B MPOTOKOJN CYJeOHOTO 3aceiaHusl
MOJIIUCHIBAIOTCS. UCTIOM, OTBETYMKOM WJIH OOCHMH CTOPOHAMH.
B ciydae, ecnu 0TKa3 OT MCKa, MPU3HAHUE UCKA WK MHPOBOE COTJIa-
IICHUE CTOPOH BBIPAXKCHBI B JPECOBAHHBIX CY/ay MUCHBMEHHBIX 3asB-
JICHUSX, OHU MPUOOIIAIOTCS K JIey, Ha YTO YKa3bIBACTCS B IPOTOKOJIE
CyZeOHOTO 3aceIaHusl.

Cyn o0si3aH pPa3bsCHUTH CTOPOHAM TMOCIEACTBUSI COBEPLICHUS
YKa3aHHBIX MPOIECCYANbHBIX JEHCTBHIA, a HMMEHHO: YTBEPXKICHHE
WX CYJOM O3HAyYaeT MpeKpalleHrne MPOu3BOJICTBA M0 JAHHOMY JeTy.



2Blrnasa 10 153

Crnenyer OTMETHTB, YTO CyJ HE NMPUHUMAET OTKa3 OT UCKa, MpH-
3HaHME WCKa W HE yTBEPXKAAaeT MHUPOBOE COTJIANICHWE CTOPOH, €CIn
9TO MPOTHBOPEYHT 3aKOHY WJIHM HapyIIAeT TpaBa M 3aKOHHBIC WHTEpE-
cel apyrux jur (4. 2 ct. 39 ['TIK POD).

I'TIK P® Takxke npeaycMaTpuBaeT MEphbl MO OXPaHE HHTEPECOB
OTBETYMKA OT BO3MOXHBIX YOBITKOB JJIsl HETO.

Cratps 146 T'TIK P® nagenser cyn wim CyAblO, JOMYCTHBIIAX
obecrieueHUE WCKa, MPaBOM TPeOOBATh OT HCTIA ITPEIOCTABIICHUS
o0ecrieueHus] BO3MOXKHBIX Ul OTBeTYMKa yOBITKOB. [Ipy BeIHECeHHH
peleHus cyga o0 OTKa3e B UCKE M IOCJE BCTYMJICHUS B CHIY 3TOIO
pellIeHns] OTBETYUK BIIPaBE NPEABSBUTH K MCTIYy UCK O BO3MEILEHHUU
yOBITKOB, IPUYMHEHHBIX MY MEpaMH 00€CIIeUeHUs UCKa, IPUHITHIMU
T10 TIPOCKOE HUCTIIA.

3TO MOJI0KEHUE NPOLIECCYATBHOTO 3aKOHA TapaHTUPYET PEAT3ALHIO
NPUHLUIA PABHOIIPABHSI CTOPOH B IPAXKIIAHCKOM CYAOIIPOU3BOJICTBE.

I'maBa 10. IloaroroBKa rpaxaaHcKoro jaejaa
K CyJ1e0HOMY pa30upaTebCTBY

§ 1. IlonsiTHe ¥ 3HAYECHHE CTAAMHU NNOATOTOBKH JeJia
K Cy/1e0HOMY pa30upaTe/ibCTBY

[Tocne MpHUHATHS MCKOBOTO 3asBJICHUS K NPOU3BOJCTBY CYAbS
TOTOBHUT JENI0 K cylneOHomy pazouparenbcTBy (rii. 14 T'TIK P®D).
BaxHOCTb 1 HEOOXOAMMOCTH TAaHHOTO 3Tara MPOU3BOACTBA 00YCIOB-
JIeHAa HEBO3MOXKHOCTBIO 00ECTIeYeHUsI 3aKOHHOCTH 1 00OCHOBAaHHOCTHU
pasperienus aena 0e3 ero Haajexarei moAroToBku. Hay4yHslii unTe-
pec’, IPOSIBICHHBIN K M3YYEHHIO MMOJrOTOBKHU Jejia K CyAeOHOMY pas-
OMpaTenabCTBY, OOYCIIOBJICH €Ile M TeM, YTO MPOLECCyaTbHOE 3aKOHO-
JaTeNbCTBO, PETIaMEHTUpPYS LeJd, 3aJadydl U COJepKaHHUe AaHHOTO

' Cwm.: lWu6asnoe B., ®apxmiuHoe . MeTtoamka MOArOTOBKM rpaXaaHCKUX
nen /I Cosetckas toctuumsa. 1983. Ne 16; TawHasapos C.A. NoaroToBka rpax-
AaHckux gen k cyaebHomy pasbupartensctBy: ABToped. AWC. ... kKaHa. opua. Ha-
yk. M., 1988; Lllymeliko E.C. MNogrotoBka aena k cyaebHoMy pasbupatenbcrsy:
ABTOped. guc. ... kaHa. opug. Hayk. CapaTtos, 2000; KossipuH M. Bo Bcex nu
Cnyyasix Hy)KHa cTaamsa NoAroToBkuU Aena k cyaebHomy pasbupatenscTsy // Poc-
curickas toctmuma. 2003. Ne 7; Ynemosa [I./[]. KoHuenumst noarotoBku aena K
cynebHomy pasbupatenscty B [TIK 1923 r., MK PCOCP 1964 r. u MK P®
2002 r.: cpaBHUTENbHLIA aHanu3 // HoBennbl rpaxaaHCcKoro npoueccyarnbHOro
npaea: MaTepuvanbl Hay4YHO-MpPaKTUYeCcKon KoHdepeHuun, nocesweHHon 80-ne-
Tnio M.C. WakapsiH. M., 2004 n gp.
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3Tamna, 1Mo CyIIeCcTBY, BBIJICINIIO MOATOTOBKY Jejia B OTJCIBbHBIA caMo-
CTOSITEJIBHBI MHCTHUTYT. IIponeccyanbHoe 3aKOHOIATENbCTBO U CY-
nebHas MpaKkTHKa BCerJa yAeNsuId OOJbIIOe BHUMAaHHE 3TOMY 3Tally,
ompenensis ero Kak 3(pPpexTHBHOE CPEACTBO B 00JIACTH MPOPIIAKTUKN
npaBoHapymieHnii. B gactHoCcTH, OMHMM W3 HampaBieHUH pedopmu-
POBaHHUSA TPAXKTAHCKOTO MPOIECCYATbHOTO 3aKOHOAaTeIsCcTBa Poccum,
HaguHas ¢ cepeauHbl 90-x TomoB XX B., CTAJ0 MOCTEIICHHOE ITOBBI-
LIEHUE POJIM MOATOTOBKHM KaK CTaJHM IPOU3BOJACTBA B CyJ€ NEPBOU
MHCTaHIUU.

OpHaKo 10 OTHONICHHUIO K CyAe0HOMY pa30oHpaTeNbCTBY MOATOTO-
BUTEJIbHASL NEATEIBHOCTh CYyAbU BCE-TAKM HOCUT BCIIOMOTATEIbHBIN
XapakTep, XOTS U CO3JaeT OCHOBY JUIsl MPAaBUIBHOTO PACCMOTPEHUS
U pa3pelleHus Jea Mo CYLIECTBY.

Takum 00pa3oM, MOJATOTOBKA JeNia OTIIMYACTCS ONpEcICHHBIMU
METOJaMH OCYIIIECTBJIECHUS NPOLECCyalbHBIX NEHUCTBUH U cocmoum
U3 CIEOYIOUUX INEMEHNOG:

1) camocTosTENbHAS 11€7Th, KOTOPAasi JOCTUTAETCs ITyTeM COBepILIe-
HUSI COBOKYITHOCTH ONPE/ICJICHHbIX AEHCTBU;

2) HETIOCPEACTBEHHO NEHCTBYS Cya | JIUI, YYaCTBYIOIIUX B JIeNe,
BKITFOYas yTOUHeHHE (PaKTHIECKIX OOCTOSTENBCTB JIeTIa;

3) HayTeKariee mporeccyarbHoe 0OpPMIICHHE COBEPIIICHHBIX Jei-
CTBHIL.

[MoaroroBka mroboro mena K pa30OHMpaTeNbCTBY SIBISETCS 00si3a-
TEJIbHOW CTaJluel Tpa)kJAaHCKOro IMpolecca, Ha KOTOpPOM 3aKiaablBa-
IOTCSI OCHOBBI ISl BHITIOJTHEHHS CY/IOM TJIaBHBIX 3a/1a4 CYyAONPOU3BO/-
ctBa, onpenenaeHHbIX B ¢T. 2 ['TIK P®. JlonomHUTENbHYIO 3HAYUMOCTh
3TON CTaauM Ipolecca MPUIAeT BO3MOKHOCTb OKOHYaHMS MTPOU3BOJI-
CTBa M0 ey MyTeM MPUHSATHS PEelIeHus] 00 0TKa3e B HCKE B COOTBET-
ctBud ¢ 4. 6 ct. 152 I'TIK P®, a takkxe mpekpamieHus mpou3BOJCTBA
MO JIely WM OCTaBJICHUsS HWCKOBOTO 3asiBIICHUSI O3 PacCMOTPEHHs
10 OCHOBAHUSM, TIpeLycMOTpeHHbIM cT. 220, 222 I'TIK P®.

Taxum 00pa3om, nodzomoexa dena k cyoedHoMy pazoupamenbcm-
8y — CaMOCTOATEbHAs CTaAMs TPaKIaHCKOro IMpolecca, MpeAcTaB-
JSomass co00il COBOKYITHOCTH IPOIIECCYATbHBIX IEHCTBUH CYIbH
Y JINII, y9aCTBYIOIMMX B JIeJie, U HalpaBJIeHHas Ha oOecriedueHne cBoe-
BPEMEHHOTO U MPaBUIBHOIO PaCCMOTPEHUSI U Pa3pelleHusl rpaKaaH-
CKOrO Jiena.
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[ToaroToBka nema MPOBOAMTCA TO JFOOOMY HCKY (3asBICHUIO),
IMPUHATOMY CyAOM II€pBOM MHCTAHIMM, HE3aBUCUMO OT KaTErOpHH
Jlea, ero CIOKHOCTH M 00BheMa IMPOIeCCyaTbHBIX JTEUCTBHIA;, HCKITIO-
YEeHUH B TOM BOIIPOCE 3aKOHOJIATEIBCTBO HE JIENacT.

HOJII'OTOBKEI HA4YMHACTCSA HCIOCPEACTBEHHO IIOCJIE BBIHECCHUSA
CyJIbell orpesieNieHrs: 0 BO30YKICHUH TPaXKIaHCKOTO Jea.

I[aHHaSI cTagus IIOMHUMO CBOCTO 3HAYCHUS, CHCHI/I(l)I/I‘-IeCKI/IX 3a1a4
" OCJIM UMECT OIPEACIICHHBIC BpeMeHHBie paMKI/I1; OJHAaKO CpOK, B TC-
YeHHE KOTOPOTO CyJibsi 00SI3aH COBEPIINTH ONPEICICHHbBIE MPOIECCy-
aJIbHBIE JICWCTBHS TI0 MOJITOTOBKE JieNla, 3aKOHOIATEIIbHO HE yCTAHOB-
JICH W BKJIFOYAETCSl B OOIIUI CPOK PAacCMOTPEHUS U pa3pelleHus Jiena
B CyJle TIepBOM WHCTAHIUHU. DTO TO3BOJISET CYAbE CaMOCTOSTEIBHO
ONpeACIATE PAa3yMHOC BpPEMA, YUYHUTbIBAsA XapaKTEp U CIIOXKHOCTb
CIIOPHOTO TIPAaBOOTHOIIEHHS, YTO HEOOXOJAMMO OTPa3HTh B ONpeJieIe-
HHH O TIOJTOTOBKE JieJIa K CyZeOHOMY pa3OupaTeNIbCTBY.

Cranus OATOTOBKH Jiena K Cyie0HOMY pa30upaTeIbCTBY SBIIACT-
Cs aKTHBHOH W TIPOBOTUTCS TIPH OOSA3aTENHHOM yYacTHH CTOPOH,
a TaKKe MX MPEeJCTaBUTENeH O] pPyKOBOJCTBOM CY/IBH.

Pesynprarom Haexamero OCYIIECTBICHHS MPOIECCyaTbHBIX
JIEUCTBUI BBICTYIAET peanu3anus ykazaHHbiX B cT. 148 I'TIK P® 3a-
0ay no02omosKu 0eia Kk cy0ebHomy pazoupamenbcmasy:

1) yrounenne QakTHUECKUX OOCTOSTENHCTB, UMEIOIINX 3HAUYCHUE
JUTS TIPaBHIIFHOTO Pa3pelleHns Jena;

2) ompeneneHne 3aKOHA, KOTOPBIM CIIEAYeT PYKOBOICTBOBATHCS
MIPH pa3pelIeHn! Jelia, U yCTaHOBIIEHHE MTPaBOOTHOIIEHUH CTOPOH;

3) paspemieHre BOmpoca O COCTaBe JHIl, YYaCTBYIOIIMX B Jele,
U IPYTHUX YYACTHHUKOB TPOIlECCca;

4) mpexacraBieHne HEOOXOAUMBIX JIOKA3aTENLCTB CTOPOHAMH, JIPY-
THUMH JIMIIAMH, YYaCTBYIOIIVMH B JIETIE;

5) npUMHpPEHUE CTOPOH.

3aKoHO/ATENb HE OMNpEAeseT OYEepPEIHOCTH BBITIOTHEHUS Mepe-
YHCIEHHBIX 3aJad, YTO ITO3BOJIET CYyAUTh O HEOOXOAMMOCTH MX OJ-
HOBPEMEHHOW peanu3anuu. [Ipy 3TOM CTOUT OTMETHUTH, YTO UMEHHO
3a/1ayy TOJITOTOBKH Jiea K CyJeOHOMY pa3OUpaTebCTBY 3aKPEILIs-
IOT HaIpaBJICHUS MPOIECCYANbHOMN NEeATEIbHOCTH BCEX KOHKPETHBIX
YYaCTHHKOB TOTO WJIM WHOTO TpakIaHCKOro jaena. Takum oOpaszom,

'Cwm.: paxxgaHckmi npouecc Poccun: Yuebruk / MNog pea. M.A. Bukyt. M.,
2004. C. 251.
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(hakTHYECKOE PEIICHUE YKa3aHHBIX 3a]a4d MO3BOJIAET CY/bE MPABUIIb-
HO OIPEACTIUTh KPYT JOKA3aTCJIbLCTB, KOTOPHIC JOJIKHBI IIPEACTABUTH
CTOPOHBI I 00ecTIeYeHUs] BOBMOXKHOCTH PaCCMOTPEHHS U pa3peliie-
HUSI JieJia yoKe B IEPBOM CyJIeOHOM 3ace/laHHu.

§ 2. IlopsiioK MOATOTOBKH /1eJ1a K Cy/1e0HOMY
pa30uparTeabCTBY.
IIpenBapurenbHoe cyaedOHoe 3ace1anne

Kak y»xe OblJI0 cKka3aHO BbIIE, B COOTBETCTBUU cO cT. 147 I'TIK
P® cynps o0si3aH BBIHECTH OIpeleIeHHe O MOATOTOBKE JieNa K Cy-
neOHOMY pPa30upaTelbCcTBY C yKa3aHWEM KOHKPETHBIX IeHCTBHUH,
KOTOpBIE CIENYyEeT IMPOU3BECTH CTOPOHAM, APYTHM JIMIAM, ydacT-
BYIOIIIUM B JI€JIe, & TAKXKE CPOKOB COBEPIIECHUS 3TUX AEHCTBHM.

Ilo cymecTBy, 3TO omnpeaeneHue ABISAETCA «IJIAHOM AEHCTBUH 1O
NOATOTOBKE Jiefla, ICTOYHUKOM PYKOBOISIIMX YKa3aHUH Ais pabot-
HUKOB KaHIEMIPUHU IO COBEPLICHHUIO IMOATOTOBUTEIBHBIX NEHCTBUI
U CPEACTBOM KOHTPOJISA 32 KaueCTBOM IOATOTOBKH J€JI CO CTOPOHBI
BBIIICCTOSIIIMX CYJICOHBIX HHCTAHIIMID) .

Takoe ompeneneHre AOJKHO OBITH BBIHECEHO M B CIIydae, €CIH
BO3HHMKAET HEOOXOJUMOCTb B AOTIOJIHUTEIBHBIX JEHCTBUSIX MO IOATO-
TOBKE Jiefla K Cy/leOHOMY pa30MpaTesbCTBY IOCIIE OTMEHBI PaHee Co-
CTOSIBIIErOCsl CyZleOHOTO pPELICHUS W HampaBleHHs JAeja Ha HOBOE
paccMoTpeHue JmbO Tocie BO30OHOBIEHHSI MPHOCTaHOBIECHHOTO
(mpexpaIieHHOro) Mpou3BOACTBA O jAeiy. [loaroToBuTENbHBIE ACH-
CTBUS NIPOU3BOAATCA M MOMUMO T€X, KOTOPHIE YKa3aHbl B OIpeene-
HHH, €CJIH B XOJI€ MIOATOTOBKH J€J1a BBIIBUTCS X HEOOXOJHUMOCTb.

CopnepxaHue cTaiuu TOATOTOBKH Jefia K cyneOHoMy pasdmpa-
TENbCTBY COCTABIIAIOT MpoOlieccyalbHble JeicTBUA cTOopoH (cT. 149
I'TIK P®) u cyasu (cT. 150 I'TIK PD).

Heticmeus cmopon no noo2omogke oena K cyoebHoMy pazoupa-
menvcmey. CocTa3aTeNbHasi MOAENb MPayKIaHCKOTO MPOLECCca ONPENENseT
CoZIep’KaHHE COBEPIIAEMBIX MPOLECCYaTbHBIX JTEWCTBUH, IO3TOMY MOATO-
TOBKa Jiefla K CyJeOHOMY pa3OMpaTelbCTBY B COCTA3aTEIbHOM IpoLiecce
ABJIAETCSl JIEATEIBHOCTBIO HE TOJBKO CyZAd, HO W JIWI, yYacTBYIOLIHUX

' Mnewaroe A.I". TpaxpgaHckuil npoLiecc: YueBHoe nocobue Anst CTYAeHTOB
BYy30B, 0byyarowmxcsa no HanpasneHuto 521400 «HOpucnpyaeHums» 1 no cneum-
anbHocTn 021100 «KOpucnpyoeHums» / OTe. peq. B.B. Apkos. 6-e usa., nepe-
pab. n gon. M., 2006. C. 320.
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B Jiesie. OCHOBHAs POJIb B 3TOM NPHUHAIJIEKUT CTOPOHAM — HWCTIY M OT-
BETUHKY.

Hcren Ha »Tane moArOTOBKH M MOAAYH MCKA IOJKEH OBITh TOTOB K
BO3HUKHOBEHHIO JTOTIOJIHUTENIBHBIX O0CTOSTENHCTB, CBA3AHHBIX C BO3-
paXCHUSIMHU OTBETUHKA, ¢ HEOOXOAMMOCTHIO (10 TpeOOBaHUIO Cy[a)
MPEICTaBUTh JOMOJHUTEIbHBIE TOKA3aTENbCTBA, a TaKKe€ C BO3MOXK-
HOCTBIO M3MEHEHHH TE€X O0OCTOSITEIHCTB, KOTOPHIE MOCITY>KHIA OCHO-
BaHMEM U1 oOpatieHus B cyl. TpeGoBaHue THIATENbHON OATOTOBKU
K TPEICTOsILEMY IpPOLECCYy B PAaBHOW CTENEHH PacIpOCTPaHIETCs
Y Ha OTBETYMKA; BBUY TOTO YTO €r0 aKTHBHAs JIESTEIbHOCTh HAUMHA-
eTcs TONBKO B 3TOM cTaauu (Ha 3Tane BO30YKICHUS TPaXIaHCKOIO
Jefia OTBETYMK aKTHBHBIM YYaCTHHKOM IIpoliecca He SIBJISIETCS), Ui
HETo MOAr0TOBKA Jiefia K Cy1eOHOMY pa30oupaTesbCTBY — CTaIus, Ilie
OH BIIEpPBBIE PEaIN3yeT CBOU MPOLiecCyabHbIE IIPaBa.

[l oTBeTYHKa [TOArOTOBKA CBOJUTCS K OOOCHOBaHMIO CBOMX BO3-
PaKeHHUH CO CCBUIKOM Ha HOPMBI MaT€pPHaIbHOTO M IPOLECCYAIBHOIO
npaBa, K yCTAaHOBJIEHUIO KpyTra JJOKa3aTeIbCTB, ONPOBEPTAIOIINX Tpe-
0oBaHMA HCTLA, @ TAaKXKe K BBIOOPY MEXaHHM3MOB M CIOCOOOB mpen-
CTaBJICHUS BO3PAKCHUH U JOKA3aTENIbCTB.

CTOpOHEI, TOTOBSICH K CYA€OHOMY 3acellaHHIO, BIPABE PACCUHUTHI-
BaTh Ha ONpEAETICHHOE COJeiCTBUE CyJa MO UCTPeOOBAHUIO JOKa3a-
TEJILCTB, KOTOPBIE OHU HE MOTYT HOIYYUTh CaMOCTOSITENbHO. OHAKO
OHU HE JOJDKHBI 3a0bIBaTh O MPHHLUIIE COCTA3aTENBHOCTH CYIONpPO-
n3BoJcTBa (cT. 12 I'TIK P®), cymHocTh KOTOPOTo 3aK/II0YaeTCsl B TOM,
YTO Ka)Jasi U3 CTOPOH JOJDKHA CaMOCTOSATENBHO JOKa3aTh Te 00CTOsI-
TEJILCTBA, HA KOTOPBIE OHA CChUTAeTCsl B 000CHOBAaHUE CBOMX TpeOoBa-
HUH W BO3pakeHMH. 3aKOHOIATEb, TAKMM O00pPa3oM, CTUMYJIHPYET
OCHOBHBIX CyOBEKTOB KOH(IMKTA K aKTUBHOMY YYacCTHIO B CyZcOHOM
COCTSI3aHUHU.

Jleticmausi cyOvu no nod2omogke deia K cyoeOHoMy pazoupameib-
cmay. JloctaTouyHO MOAPOOHBIA TTepedeHb dTUX JISHCTBHIA ITepeUnCIeH
B cT. 150 I'TIK P®. Ognako 1. 14 4. 1 3TO cTaThu yKa3bIBaeT Ha IMpa-
BO CyJIIbM COBEpILATh HHbIE HEOOXOIUMBIE MIPOLIECCYyanbHbIC ACHCTBUS,
HanpaBJiCHHbIE Ha oOOeclieYeHHE IPaBUIBHOTO M CBOEBPEMEHHOI'O
pasperieHust IpaBoBOr0 KOH(IMKTA. DTO 3HAYUT, YTO CyAbs HE OTpa-
HUYEH B BBIOOpE NEHCTBHUI, KOTOpbIE MOTYT CIIOCOOCTBOBATH IOATO-
TOBKE CyAeOHOro pa3doMpaTeNbCTBa U AajbHEHIIEMY YCIICIIHOMY €ro
MIPOBECHHUIO.
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B 3101 CBsI3U CyIbsl IPEXK]E BCErO BBICHSAET CYIIECTBO 3asBJICH-
HBIX TPeOOBAaHWH M BO3MOKHBIX BO3PAKCHHH, OMPEIEIICT XapaKTep
CIIOPHOTO MPABOOTHOUIEHUS W MOJICKAIIMM IPUMEHEHHUIO 3aKOH,
oOcToATeNnbCTBA, WMEIOIIME 3HAuYeHHe i Jefla, M Kpyr JoKasa-
TEeNBCTB, TOJIeKAIUX MCCIIEIOBAHUIO B CyJeOHOM pa3dupaTensCTBe,
paspenaeT BOIpoc O COCTaBE JIMLI, YYACTBYIOIIMX B JACIIE.

s peanuszanuu 3TUX 3a1a4 Cybsl BBI3BIBAECT M ONPAILIMBAET UCT-
Ila TI0 CYLIECTBY 3asABJICHHBIX TPeOOBaHWi, a OTBETYMKAa — IO 00-
crositenbeTBaM  Jena. IlogoOHbI ompoc sABIseTcss 00s43aTeNbHBIM
nponeccyanbHbIM aeiicTBueM. CoOeceoBaHME MOXKET NPOBOIUTHCS
KaK II0OYEpPEeHO ¢ 00EUMH CTOPOHAMH, TaK ¥ COBMECTHO — JUIS BBI-
SCHEHUs] B3aMMHBIX INpeTeH3uil. McTimy cyn mpeanmaraeT yTOYHHTH
TpeOOBaHMs, OKa3bIBasi IIOMOLIb 110 BHECEHHUIO B HUX SICHOCTH U OIIpe-
JENCHHOCTH; MPH COOECEIOBAaHUN C OTBETUYUKOM CYIbsSI BBIACHSET
CYIIHOCTb €0 BO3paXKCHHU, NpEAaraeT pacKpbITh NOKa3aTelIbCTBA
B 000CHOBaHME CBOMX BO3pakeHHH. TpeOoBaHHE O PaCKpPBITUH JOKa-
3aTeNbCTB MOXET OBITh OOpalleHO HE TOJNBKO K OTBETYHKY, HO U
K UCTIY ¥ IPYTHM JIUIaM, yYaCTBYIOIIUM B JIEIIE.

Kpome Toro, nmpu coGeceqoBaHNH CyIbsl PA3bSCHAET Y4aCTHUKAM
Jena X HpoLeccyalibHbIe TpaBa U 00S3aHHOCTH, a TaKXKe MOCIEICT-
BHS COBEPIICHMS WJIM HECOBEPIIECHUS NPOLECCYAIbHBIX NEHCTBHI
(HampuMep, YKa3bIBaeT Ha IOCIECACTBHS HENPEACTaBIICHHUS [OKa3a-
TesbeTB). OdopmiieHne Xoaa codece10BaHus U €ro Pe3yJIbTaToB Ipo-
neccyanbHbIM JokymeHToM [ TIK P® ne tpedyer.

Jng ycTaHOBJIEHHS COCTaBa YYacTHUKOB IIpoliecca CyAbs paspe-
1aeT BOIIPOCHI IIPOLIECCYAIIBHOIO COYYacTHs, ONPENENss €ro BHZ,
a TaKXKe paccMaTpUBaeT HEOOXOJMMOCTb BCTYIUIEHHUS B JIENO APYTHX
Y4aCTHUKOB, HAIIPUMEP TPETHUX JIMLI, HE 3asABISAIONINX CaMOCTOSITEIb-
HbIE TPeOOBaHMS OTHOCHTENILHO MpeaMeTa Cropa; HHQOPMHUPYET, IpU
HEOOXOJMMOCTH, O PACCMOTPEHHUH CIIOpa JIUI, WUMEIOIIUX MOTEHIIU-
AIBHBIA MHTEPEC OTHOCHUTENBHO €ro mpeamMeTa (Y4ToOBl OHH MOTIIH
BCTYNUTh B MPOLECC B KaueCTBE COOTBETCTBYIOLIUX TPETHUX JIMII).
AHanu3upyeT coCTaB MCTIIOB M OTBETYMKOB Ha IMpeIMET HUX 3aMEHBI
B nopsiake, ycraHoneHHoM ['TIK P®: ucTtra win oTBeT4nKa — B IO-
psIKe TMpoliecCyalbHOro MpaBompeeMcTBa (CT. 44), OTBETYMKOB —
IIyTEM 3aMEHbl HEHAJIEXKAILETO OTBETYHMKA C COIJIACHUs UCTLA B COOT-
BeTCTBUHU cO CT. 41. Pemiaer Bompoc 0 BRI30BE CBUACTENCH, MpUBIICUE-
HUU CTICIIUAIMCTOB U TIEPEBOTINKOB.
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Kpome Toro, cyn momkeH yduTeIBaTh TpeOoBaHus cT. 45 u 47
I'TIK P®, xoTopbie pexycMaTpHUBAIOT CIydan 005S3aTeIbHOTO yda-
CTHSl B TIPOIlECCE€ MPOKYypopa M CyOBEKTOB, 3aIWIIAIONINX IpaBa
Y 3aKOHHBIE HHTEPECH! APYTHX JIHII.

J1st peanm3anuu 3a1a9u 10 TPEICTABICHUIO0 HEOOXOIUMBIX JTOKa-
3aTelIbCTB CTOPOHAMHU M JAPYTHUMH JUIAMH, YYaCTBYIOIIUMH B JIEie€,
CyIlbsl HA3HAYAET IKCTIIEPTH3Y M SKCIIEPTOB IS €€ MPOBEIEHHS B CTPO-
roMm cootBetcTBUM cO cT. 79-87 I'TIK P®. Ilpu 3ToM mccieqoBaHme
1 OLICHKA Pe3yJIbTaTOB 3KCIEPTU3bl JOJDKHBI NPOBOAUTHCA B XOHE
cyneOHOro pa3OupaTenbCcTBa, €CIM OTCYTCTBYIOT OCHOBAaHMS Ul Ha-
3HadeHus AononauTenbHoN (4. 1 cr. 87 ['TIK P®) mnm mpoencHms
roBTopHOH (4. 2 cT. 87 I'TIK PD) skciepTH3bL.

Takxe cyJ MOXET OKa3aThb COJIEMCTBHME CTOPOHAM W JPYTHUM JIH-
L1aM, YYacTBYIOIIUM B JieJie, B UCTPEOOBaHUM TE€X NOKA3aTENIbCTB, KO-
TOpBIE OHHM HE MOTYT HOJIYYUTh CaMOCTOSTENIbHO. Eciu ke 11 3Toro
HEOO0XOIUMO OCYIIECTBUThH ONPEACICHHOE MPOLecCyaIbHOE ACHCTBHE
B IPyTrOM pailoHe WM TOpoJie, CyA HalpasisieT cyaeOHOe OpydEHHE.
Kpome Toro, cyaps nmeer npaBo B MOPSAIKE MOATOTOBKH Jiefla K CY-
neOHOMY pa30upaTeNbCTBY — B Clydasx, HE TEPIIIUX OTJarareib-
CTBa, — MPOBECTH OCMOTP Ha MECTE MICbMEHHBIX MM BELIECTBEHHBIX
JIOKa3aTeNbCTB, IPU YCJIOBHM OO0S3aTEIBHOTO M HAIJIC)KAIIErO HM3BE-
IICHUS JIULI, YYacTBYIOIIMX B JieJie, O COBEPIICHUH JaHHOTO IMpoIec-
CYaJbHOTO ACHCTBHS.

IToMHMO mEpeYnCICHHBIX AEHCTBHUA, KOTOPHIE CYIbs COBEpIIACT
C cOOJI0IEHNEM CTPOroi MpoLeccyanbHOi (GOpPMBL, OH UMEET MPaBo Ha
PAA AEUCTBHI, KOTOPBIE HE HOCAT CTPOro MOATOTOBUTENIBHBIN XapakTep,
OJIHAKO HarpaBJICHbI Ha IOCTH)KEHHE OCHOBHOM IIENM CYAONPOU3BOJICT-
Ba — 3allUThl IpaB M OXpaHsIEMBbIX 3aKOHOM MHTepecoB. K mx umcimy
OTHOCHTCS TIPOBEJCHUE MMPUMHPHTEILHBIX TPOLEAYP C YUETOM 00CTOsI-
TENBbCTB U XapakTepa Aena. B OoNbIIMHCTBE ciiydaeB cy[ 00s3aH coaei-
CTBOBaTh NMPUMHUPEHUIO CTOPOH MyTEM PA3BACHEHUS UM BO3MOXKHOCTH
3aKJIIOYUTh MHPOBOE COIJIAIIEHHE M TOCIEACTBUN €ro 3aKJIIOYEHUs.
[lpu sTOM CyIps HazHayaeT MpeABapUTENBLHOE CyAeOHOE 3acellaHue,
OTpaXkaeT HaMEepPEHHsI CTOPOH 3aKJIIOYUTh MUPOBOE COIJIAIIEHHE B MPO-
TOKOJIE, & CAaMO MHPOBOE COTJIallleHe MPHOOIIaeT K MaTepraiaM Jiena.

B ykaszaHHBIA KpYyr NEHCTBHH BXOJUT TAKKE pELIEHUE BOIPOCA
0 coelMHEHNH (pa3beAMHEHUH) UCKOBBIX TpeOOBaHMN B ciiydyae Liene-
C000pa3HOCTH UX COBMECTHOTO (Pa3/eiIbHOI0) pa3orpaTenbCTBa.
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Kpome Toro, cyaps IpUHEMAET MepbI TI0 00ECIICUCHHIO UCKA, KO-
I/1a €CTh OCHOBAHUS I0JIaraTh, YTO MCIOJHEHHUE CY/IeOHOTO pelIeHus
MOJKET OBITh 3aTPYHEHO WM CTAHET B IPHHIIUIIEC HEBO3MOKHBIM.

Ilpedsapumenvroe cyoebroe 3acedaniute.

Hogemnoit I'TIK P® saBnsercs 3akoHOATENbHOE 3aKPEIJICHUE UH-
CTUTyTa TpEeIBapHUTENBHOTO cyaeOHoro 3acemanus (4. 1 cr. 150),
B HAyKe MMEHYEMOTO TaKXe IpelBapUTeIbHBIM CyAeOHBIM pa3Oupa-
TENLCTBOM .

B I'TIK P® He conepKUTCsS Kak caMOro OINpeesIeHUs MpeaBapu-
TENBHOTO CyJIeOHOTO 3aceqaHusl, TaK U €ro OTIUYUTEIBHBIX MPU3HA-
KOB, YTO MO3BOJISIET ONPEACIUTE €ro CYIIHOCTh Yepe3 MOHATHE 0ObIY-
HOTO Cy/IeOHOTO 3aceaHusl.

Tak, S1.X. bekoB mpeaBaputenbHOe Cy/e0HOE 3aceTaHne OIpee-
JSET «KaK Pa3sHOBHIHOCThH CYIEOHOTO 3acelaHus, 00alalonIyio Kak
oOmmMH ¢ cyeOHBIM 3acelaHueM IPU3HAKAMU: IUHOJIMIHOE ITPOBE-
nenne 3acemanus cyabed (4. 2 cr. 152 I'TIK P®), u3Bemenune o Bpe-
MEHH U MECTe MPOBEJCHHS 3acellaHus CTOPOH W MHBIX JIUII, ydact-
Bytomux B jgene (4. 2 ct. 152 I'TIK P®), mucemennas ¢popma dukca-
W NeWCTBUHA ydacTHUKOB 3acefanus (4. 7 ct. 152 I'TIK P®), ..., Tak
U crernupUIecKiMH, MPUCYIIAMH TOIBFKO €My MpHU3HAKaMHU: TPe/IBa-
puTensHOe cyAeOHOe 3acelaHhe MPOBOIUTCS Ha ATale MOATOTOBKU
nIena K cyacoHomy paszouparensctBy (. 13 4. 1 ct. 150 T'TIK P®),
nepe] MpenBapuTeIbHbIM CyACOHBIM 3acelaHHeM CTOAT crenuude-
ckue e (4. 2 cr. 152 I'TIK P®), ero mpoBeneHne He Beeraa SBISCT-
cs1 00s3arenbabM (1. 13 1. 1 cr. 150 TTIK PD)»2.

[IpenBapurenpHOEe Cy/neOHOE pa3OMpaTeNnbCTBO HE CBSI3aHO C pac-
CMOTpPEHHEM W pa3pelIeHreM Jiefia 10 CYIIECTBY, He MOIMEHSET ero,
a JINIIb CIIOCOOCTBYET NPaBUILHOMY PAaCCMOTPEHHUIO JieNia B CTa/UU
cyneOHOTO pa30mMpaTenbCTBa JINOO pasperieHuio BOIpPOca O HEBO3-
MOKHOCTH TPEIBAPUTENBHOTO CyIeOHOTo paccMOTpeHus. B Hem He
JIOJDKHBI  MICCIIEIOBATHhCS  IOKA3aTENIbCTBA, YCTAaHABIMUBATHCS (DaKThI

' CMm.: PewemHukosa U.B. KoHuenums noaroToBkM Aena K cynebHomy pas-
6upatenbcTBy // CoBpeMeHHasi OOKTPUHA rpaXkaaHCKoro, apOuTpaXKHOro npo-
Lecca M UCNOMHUTENBbHOro Npou3BoAcTBa. Teopust U npakTuka: COOpHUK Hay4-
Hbix cTaTen. KpacHopap; CaHkT-IMetepbypr, 2004. C. 301.

2 Bekoe S1.X. MpenBaputenbHoe cyaebHoe 3acejaHWe — 3neMEHT MOAro-
TOBKW rpaXkgaHckux aen k cyaebHomy pasbupatenbcTtBy // ApOuUTpaxHbii 1 rpa-
xaaHckun npouecc. 2005. Ne 10. C. 12, 13.
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MaTCPUAJIbHO-TIPABOBOTO 3HAYCHUA U IPOU. To €CTh, IO CYTH, TAaKOC
3acelaHe TIPU3BAHO 3aBEPIINTH MTOJITOTOBKY Jelia yTeM pa3penieHus
OpraHu3alMOHHBIX U NPOUECCYAIBHBIX BOIIPOCOB, YTO ITO3BOJIMT OIIC-
PaTHUBHO M ¢ MaKCHUMAJILHEIM 3(()EKTOM MPOBECTH CyneOHOe pa3bupa-
TEJILCTBO.

[Ipu oTCcyTCTBHH JETANFHOTO OMPEAETCHHUs MOHATHUS «IIPEIBapH-
TeNbHOE CyJqeOHOe 3acelaHue) 3aKOHONATENHO 3aKPeIUIeHBI ero Iie-
T, JOCTH)KEHUE KOTOPBIX, C OJHOW CTOPOHBI, CIIOCOOCTBYET orepa-
TUBHOCTH TIpOIiecca, a ¢ IPYroid — TrapaHTHPYeT 3aKOHHOCTh OCYIIe-
CTBJICHUS TIPOIIECCYaANTbHBIX TPaB CTOPOH.

Ilpedsapumenvroe cydebHoe 3acedanue nposoOUMcs 8 Yesix.

1) ocymiecTBIeHUSI MOATOTOBUTEIHHBIX NEHCTBUH (Ha 3TOM dTame
CyAbs OOJIKECH TOYHO OMMPEACIUTDL MPEAMET NOKAa3bIBaHUA, BBIHCCTH Ha
o0CyXJleHHe CTOPOH IOPUAMYECKH 3HAaYMMBbIE OOCTOSTENbCTBA, HA
KOTOPBIEC CTOPOHBI HAa CCHUIAIINCH, U PA3bIACHUTh, KEM OHM IOKa3bIBa-
IOTCSI, & TaKKe ONPEACIHThH JIOCTATOYHOCTh JIOKA3aTeIbCTB TI0 JIeTy
B MIPUHLIUIIE);

2) OCYIINECTBICHHUS IEHCTBUN, HE OXBAaTHIBAEMBIX IOITOTOBKOMN
Iena K cymeOHOMY pa3OHMpaTeNnbCcTBY (MPOBOMUTCS MPOIECCYaTbHOE
3aKpeIuIeHne PaCIOPSIUTENbHBIX JIEHCTBHI CTOPOH, HaIpaBICHHBIX
Ha OKOHYAHHE JIeTIa; UCCIIEAYIOTCS 00CTOsTENhCTBA, MMEIOIINE 3HAYE-
HUE s JajbHEWIIero IBIKEHHS JeNa, T.e. yCTaHaBIMBaeTcs (akT
MPOITyCcKa CpOKa UCKOBOW JAaBHOCTH M CPOKOB OOpAIeHHs B CY, MIPH-
YHHBI POITYCKa CPOKOB).

Bonpoc 0 He00X0AUMOCTH TPEABAPUTEILHOIO Cy1eOHOTO 3acena-
HUS1, BpEMEHH U MECTE €T0 MPOBEACHUS PEIIaeTCs CYIAbCH €IMHOINY-
HO, YTO OTPa)kaeTcsl B ONPEJENICHUH O MOATOTOBKE Jiesia K Cy1eOHOMY
pa30oupaTeNbCTRY.

[Mopsimox mpeaBapUTENBEHOTO CyIeOHOTO 3aceAanusl MeHee popma-
JIM30BaH, 4eM CyZeOHOe pa3OoupaTenbCTBO, U PErIaMeHTHPOBAaH CT. 158,
159 I'TIK P®, cormacHO KOTOPBIM CYIbsI OTKPBHIBAET CyAeOHOE 3ace-
JAHWE B YKa3aHHOE €ro OIpeIeIICHUEM BpeMs U OOBSBISIECT IIepeUCHb
BOIIPOCOB, TIO/IJIEKAIIUX PACCMOTPEHHUIO.

B xone mpenBaputenbHOTO CyneOHOTO 3acellaHus 6edemcs npo-
moxoJ, KOTOpbIit oopmisercs mo mnpasmwiaM cT. 229, 230 I['TIK PO u
TIOJIIMCHIBAETCS HE MO3/IHEE YeM uepe3 3 JHS MOciie OKOHYaHUS TaKoTo
3acelaHyst, TIPYU 3TOM CYJ 00s3aH Pa3bsiICHUTDH JIMIAM, YIaCTBYIOIIHM
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B JIeNie, WX MPaBO O3HAKOMHUTHLCS C MPOTOKOJIOM W MOJAATh Ha HETO
3amedanus (ct. 231 I'TIK POD).

Crnenyer eme pa3 OTMETUTh, YTO NpeABapUTENILHOE CyAeOHOE 3a-
cellaHWe IPHU3BAHO pellaTh MPOLIECCYaIbHbIE BOIPOCHI MOATOTOBKU
Jena K cylneOHOMy pa30MparenbCTBY, IOSTOMY B XOZE €ro IpOBEle-
HUSI CTOPOHBI UMEIOT IPaBO MPEACTAaBIIAThH IOKA3ATENIBCTBA, 3aSBIAThH
XozaraiicTBa, IPUBOIUTH CBOM AOBOIBI U T.A. OJHAKO Cy[ UCCIEHyET
1 OLICHUBAET TOJBKO T€ U3 HUX, KOTOPbIE KAcalOTCs IPOITyCKa CPOKOB
Ha oOpalleHue B CyJ U CPOKOB MCKOBOH aBHOCTH (OCTaJIbHBIC JIOKA-
3aTeNbCTBA M0 JIeNTy MUCCIEAYIOTCS HEOCPEACTBEHHO B IIEPHOA Cyned-
HOTO pa30upaTeNbCTBa).

PemuB Bce BEIHECEHHBIE B IPEIBAPUTENHFHOM 3aCeaHUN BOTIPOCHI
W IpUAS K BBIBOAY O TOTOBHOCTH JIeNa, Cybsl HA3HAYAET ero K cyned-
HOMY pa3zouparenscTBy (cT. 153 I'TIK PO).

§ 3. CyneOHble u3BenieHUs U BbI30BbI

[IpaBo uyenoBeKka Ha CHpPaBEUIMBOE CYyJEOHOE pPa30MpaTeIbCTBO
O6CCHCLH/IBaCTC$1 HaJIC)KalluM  YBEAOMJICHUEM JIMI, Y4YaCTBYIOIIUX
B JIeJie, 0 MECTE U BPEMEHHU €ro PACCMOTPEHHS U pa3peleHusl.

B coorsercrBum co cr. 113 I'TIK PdD 06s13aHHOCTE M3BENIATE JIMII,
YYaCTBYIOIIUX B JIeNie, O BpEMEHHU U MeCTe CyJIeOHOTO 3aceaHus Win
COBEPILEHUSI OTAENIBHBIX IPOLECCYyAIbHBIX ACHCTBUI BO3JIOKEHA HA
cyneOHyIo nHcTaHuto. [Ipn moaroToBke nena kK cyaeOHOMY pa30oupa-
TCJIBCTBY BaXXHO IMPABUJIBHO ONPCACINTh KPYT 3THUX JIML, ITOCKOJIBKY
paccMOTpeHue Jielia B OTCYTCTBUE KOTO-THO0 U3 yYacTBYIOIIUX B JIeje
JIUII, HE M3BEIMICHHBIX HaJUIeXKAIIUM 00pa3oM O BPEMEHHU B MECTe Cy-
neOHoro 3acemaHusi, OyneT Oe3yCIIOBHBIM OCHOBAHHWEM MJII OTMEHBI
cynebHoro akta (1. 2 4. 2 ct. 364 I'TIK P®D).

TepMuH «HaIekKaIIee U3BEIICHUE» O3HAYAET COON00eHUe COB0-
KynHocmu nylOGLHZ uszeeulerus:

1) moBecTka OTHPABISETCS B CPOK, Pa3yMHO JOCTATOYHBINA JIJIS
MMOJTOTOBKU CTOPOH W HMHBIX JIMII, YYACTBYIOIIUX B JeJie, K 3allUTe
CBOETo MHTepeca, COOMpaHus HEOOXOAUMBIX MaTEPHAJIOB, IBKH B CYI;

2) ampeca, 1O KOTOPBIM JTOJDKHBI IOCTABJIATHCS IIOBECTKH, YKa3bI-
BarOTCA B 3ad4BJICHUH, [IOJJAHHOM B CYI;

3) dukcupyercs pe3ybTaT YBEIOMIICHHS, 9TO OyaeT CITyKUTb ITOA-
TBEpXKIEHHEM HaJUIeKAIIEero W3BEIIeHHs (KBUTAHIIUSA 00 OTHpaBIICHUN
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TeJerpaMMBbl, BBINMCKA M3 JKypHala TeledoHorpamm, (akcorpamm
uT.a.).

OnHa U3 OCHOBHBIX (POPM Cy/IEOHBIX W3BEUICHUN W BBI3OBOB — CY-
neOHast IOBECTKa ¢ 00s3aTeNIbHBIM YBEJIOMIIEHHEM O €€ BpydeHHu. M3Be-
[IEHWE O MECTe W BPEMEHHU CyAeOHOTO 3acelaHusl MM COBEPILIECHHS OT-
JIGBHOTO TIPOIIECCYAIBHOIO JCHCTBHS MPECTABIICTCSl JIOKYMEHTOM yC-
TAHOBJIEHHOTO 00pasia’®, B KOTOPOM QOJIHCHbI COOPHCANMBCAL

1) HauMeHOBaHUE U aJIPEC CYIa;

2) yKa3zaHue BPEMEHH U MeCTa Cy1eOHOT0 pa30npaTenbCTBa;

3) HauMeHOBaHHUE ajjpecaTa — JINIA, U3BEIaeMOT0 UM BBI3bIBae-
MOTO B CYI;

4) YKa3aHUu€, B Ka4YE€CTBC KOI'0 M3BCIIACTCA WJIM BBI3BIBACTCA al-
pecar;

5) HauMEHOBaHHUE [€J1a, 110 KOTOPOMY OCYIIECTBIIIETCS H3Belle-
HUE WX BBI30B apecara.

[TomuMo 3TOTO B CyIeOHBIX TIOBECTKaX (MHBIX CYACOHBIX M3BEIIIe-
HUSIX), aApECOBAHHBIX JIMIAM, YYacTBYIOLIIUM B Jejie, IpeaaracTcs
IIPEICTaBUTh B CYJ BCE UMEIOLIMECS Y HUX JIOKA3aTeJIbCTBA IO Ay,
a TAaKXKe YKa3bIBAeTCsl Ha IIOCJIEACTBHUSl HENpPEICTaBICHUS JOKa3a-
TEJILCTB U HESABKU B CyIl; pa3bsCHAETCA O0S3aHHOCTH COOOLIUTH CYdy
IIPUYIHMHBI HESIBKH.

OnHOBPEMEHHO ¢ CyAeOHOM IOBECTKOH JHIaM, Yy4acCTBYIOLIUM
B JIeJie, HANPABIIAIOTCS KOINHMM NPOLECCyalbHBIX JTOKYMEHTOB (KOMHs
HCKOBOTO 3asBJICHHUSI — OTBETUYMKY, KOIMS BO3PaXCHUI OTBETYHMKA,
IIPY YCJIOBUH X IOCTYIUICHUS B CyJ — HCTILY), YTO PacCMaTpUBAEeTCs
KaK 00513aHHOCTb CyZa.

Hapsiny ¢ moBecTkoil 3aKoHOATENb, KaK OBLIO YKa3aHO BBIILE, J10-
MYCKaeT M3BELICHHE JIML, YYaCTBYIOUIMX B JEJi€ M COIACHCTBYIOLIMX
NPaBOCYIUIO, 3aKa3HBIM NHCBMOM C yBeIOMJICHHEM, TenedOoHOrpaMm-
MOH, TejerpamMmoil, no (pakCUMHUIBHOM CBS3M JIMOO C MUCIOJIB30BaHU-
€M HHBIX CPEICTB CBSI3M M JOCTAaBKHU. BakHO nuIIb 3a()MKCHPOBATH
cyneOHOe M3BEIEHHE U ero BpyueHue anapecary. OZHaKo HE BCe Iie-
PEUHCIICHHBIE B 3aKOHE CIIOCOOBI M3BEILEHUS SIBISIIOTCS ACHCTBEHHBIMH,

' Cm.: YepHbix M.M. TpaxaaHckoe mnpoLeccyanbHoe npaBo: YuebHuk /
C.A. AnexviHa, B.B. bnaxees u ap.; noa pea. M.C. WakapsiH. M.: TK Ben6wu, V3a-
Bo MpocnekT, 2004. C. 239.

2 CM. WHcTpykumio no cyaeBHOMY [enornponsBofCTBY B PalOHHOM Cyfe.
YTB. npukasom [eHepanbHoro avpektopa CypebHoro genaptameHTa npu Bep-
xoBHOM Cyae P® ot 29 anpensa 2003 r. Ne 36.
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TaK Kak, HalpuMep, MOYTOBbIC PAOOTHUKH B HAPYIICHHE JCHCTBYIO-
IIMX [PaBWJ BPYYarOT 3aKa3HbIC MHCbMa KOHCHEP)KKaM, BOIUTEIISM
U T.J., @ HHOTJIa CY/bl MOPYYAlOT UCTILY MepPeaaTh YBEAOMIICHHUE APY-
roi CTOpOHE, T.€. IOMYCKalOT HE MPEAYCMOTPEHHBIN 3aKOHOM CIOC00
W3BEIICHHMS.

Takum o00pa3om, cmoco0 IOCTaBKM TOBECTKH AOJDKEH OIpene-
JISITHCS CYJIOM B KaKIOM KOHKPETHOM CiIy4ae, OJHAKO MPH HUCIOJIb30-
BaHUHM COBPEMEHHBIX YCKOPEHHBIX MPOILEIYP M3BEIICHUS BaXKHO 001-
3aTh JIMIIO, COTJIACHBIIEecS TepenaTrh MOBECTKY, BO3BPAaTHUTh B CYI
pacmucKy aapecara B €€ MONYICHHH. DTO HeOOXOAMMO, YTOOBI U3Be-
[ieHne OBUTO TIPU3HAHO HAJIE)KAIIIM.

Taxkum 00pazoM, TOJ Ha/AJIEKAIIUM U3BEIICHUEM CIIeIyeT MOHH-
MaTh COBOKYITHOCTH YCIIOBHH, BKIIOYAIONIUX: OIOBEHIEHUE JIUIL
B CPOK, OCTaTOYHBIN I MMOATOTOBKHU K Hadaly cyneOHOro 3acema-
HUAS WIH TPOBEIEHUIO OTIEIHHOTO MPOLECCyalbHOTO ACHCTBUS;
cobmoneHue GopMBl U BpydeHHUS CyJNeOHOTO H3BEIICHUS; 3a(HKCH-
POBAHHBIN Pe3yJIbTAT YBEIOMIICHHS, A0 Oe3yCIOBHBIE OCHOBA-
HUSA TOJIaraTh, YTO aJpecaT OCBEAOMIIEH O MPECTOSIIUX MPOIeCcCy-
ATBHBIX MEPOTPHUATHSIX.

[Tocne BO30YKIeHNS TPaKIAHCKOTO JIena COOOIIeHHe O TepeMeHe
CBOETO ajJipeca CTAaHOBUTCS HE MPaBOM, a OOS3aHHOCTHIO Ka)JIOTO M3
nui, yuactByromux B jaene (ct. 118 I'TIK P®). [locraBka u3BerieHus
[0 TIOCTIeHEMY HW3BECTHOMY CYIy aJpEeCcy CUHTAeTCS HaJIeKallei.
[Ipu otkasze agpecata MpUHATH CyAeOHYIO TIOBECTKY, JIHIIO, KOTOPOE
OCYIIECTBIISIO TOCTABKY, JIEJIa€T COOTBETCTBYIOIIYIO IOMETKY U BO3-
BpalllaeT MOBECTKY B CY[I; MPU 3TOM aapecaT, OTKAa3aBIIUNCS MPHHATH
CyJIeOHYIO TMOBECTKY WJIM MHOE CYJIcOHOE M3BEIICHUES, CYMTACTCS HaJl-
JICKAIIE N3BEIICHHBIM.

B cnyuae, eciu mo ykazaHHOMY aJipecy TPaKIaHWH (PaKTHUECKU
HE IPO’KHMBAET, a B MaTepHasax jelia eCTh HHpopMaIus o Mecte pabo-
ThI UCTIIA ¥ OTBETYHKA, U3BEIICHUE MOXKET OBITh HAPABJICHO MO MeC-
Ty ux pabotsl. CyneOHOe U3BEIEHHE, aJpEeCOBAHHOE OpPraHU3alluH,
HAMPABJISIETCS 110 MECTY €€ HAXOXKJICHUS, HO MOXKET OBITh OTIPABICHO
Y [0 MECTYy HaXOXJEHUS €€ NMPEJCTABUTENbCTBA WM (pUIINANa, SCIU
OHHU YKa3aHbI B COOTBETCTBYIOIIMX YUPEAUTCIBHBIX JOKYMEHTAX.

Ecnu mMecto mpeObIBaHUS M3BEIAEMOrO JIMIIA HA MOMEHT CyJe0-
HOT0 pa30UpaTe/IbCTBA WIN COBEPIICHUS OTICIBHOTO MPOIIECCyalIbHO-
ro JICWCTBUSI HEU3BECTHO, CYJI MOXET HPUCTYMUTh K PACCMOTPEHUIO
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Jieia TOJIBKO TIOCIIE TMOCTYIUICHHS IaHHBIX 00 9TOM € MOCJEIHEro H3-
BECTHOT'O MECTa €ro KHUTEIbCTBA. B TakoM ciydae cyJi, paccMaTpuBasi
JIENI0 TI0 CYIIECTBY, PYKOBOJCTBYETCSI OCHOBHOM IIEJIBIO TPaXKIAAHCKO-
r0 CYJIOINPOM3BOJCTBA U UCXOJUT W3 TOTO, YTO JIMIIO M3BEUICHO HAJ-
JeKaAIUM 00pa3oM, XOTs B JCUCTBUTEIHLHOCTH CyIy HM3BECTHO, YTO
ajipecaTr TIOBECTKY He moiydvain. IlomoOHas mpaBoBast (ukmms' o0y-
CIIOBJIEHA TeM, YTO 0e3 Hee pacCMOTpPEHHE EN0 IO CYIIECTBY OBLIO
OBl HEBO3MOXHO, U, KaK CJICICTBUC, IIpaBa W 3aKOHHBIC HMHTCPECHI
HCTLA HE ObLIN OBl 3aIMILEHEL.

IIpn HemsBecTHOCTH MecTa MpeOBIBaHUS OTBETYMKA MO TpeboBa-
HUSIM, NpPENbsIBISEMBbIM B 3alIUTy HHTEepecoB Pocculickoit denepa-
MM, ee CyOBeKTOB, MyHHUIIUITAJIHHBIX 00pa30BaHMiA, a TaKKe Mo Tpe-
0OBaHUSM O B3bICKAHWH aJFMEHTOB, BO3MEUICHHH Bpeaa, MPUIMHEH-
HOTO YBEYHhEM, WHBIM MOBPEXIEHHEM 3/I0POBBS WIH B PE3yJbTaTe
CMEpPTH KOPMIUJIBIIA, CyIbs, HATIOMHUM, 00s13aH OOBSIBUTH OTBETUNKA B
PO3BICK, HE3aBUCHMO OT HAJHUYHSA MPOCHOBI 00 3TOM 3aMHTEpPECOBAH-
HBIX JIAI.

I'naBa 11. CyneOHoe pa3oupaTeibCTBO

§ 1. [lonsiTue U 3HAYEHUE CTAAUM CYIeOHOTO
pa3oupareibCTBA

Cyoebnoe pazbupamenbcmeo — OCHOBHAS CTaJHs TPAKIAHCKOTO
rporiecca, IeNIb KOTOPOH 3aKiIiovYacTcsl B paCCMOTPEHHHN U paspelie-
HHHU TPKIAHCKOTO JIeJia 10 CYIIECTBY CyAO0M IEPBOM HHCTAHIINH.

CyneOHoe pa30HpaTeNbCTBO KaK Cmaodus npoyecca XapaKkTepusy-
€TCsI OIpeIelIeHHONW COBOKYITHOCTBIO TPOIIECCYaTbHBIX IEHCTBHIA.

CyneOHoe pa30upaTenbCcTBO KaK (hyHKYUs YKa3bIBaeT Ha JIEATENb-
HOCTb CyJia ¥ APYTUX YYaCTHUKOB IPOIECCa, MIOAYNHEHHYIO [IEJICBHIM
YCTaHOBKaM M 3a/1ayaM IPa)kIaHCKOTO CYAOIPON3BOJICTBA.

Henu u 3amaun rpa)k1aHCKOTO CYAOMPON3BOACTBA JOCTUTAIOTCS 32
CYeT COBEpIINCHUs ONpeAeSIEHHOH COBOKYITHOCTH MPOIECCYaTbHBIX
JNEUCTBUH, MPEANUCAaHHBIX 3aKOHOM Uil 3TOM craguu npouecca. [lo-
3TOMYy 00€ XapaKTEepHUCTHUKU CyIeOHOro pa3dHMparenbCTBa pPacKphbiBa-
0T €ro CYIIHOCTh C Pa3HBIX CTOPOH W HEPa3phIBHO CBS3aHBI JAPYT
C IpYyTOM.

' CM.: YepHbix M.M. TpaxaaHckoe npoLeccyanbHoe npaBo: YyeBHuk /
C.A. AnexuHa, B.B. Bnaxees u gp.; nog pea. M.C. WWakapsH. C. 240.
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NmenHo B 3TOM cTagnu cyAeOHOTO pa3doupaTeIhCTBa:

¢ HauOOJIbIIEH TOIHOTON JEHCTBYIOT NPUHIUIBI TPAaBOCYIUSI
(cocTa3aTeNnbHOCTH, AUCTO3UTHUBHOCTH, HETOCPEACTBEHHOCTH, HeE-
MPEPBIBHOCTH | JIp.);

pemaeTcs TJaBHAs 3ajladya MPaBOCYAMS — IPAaBHIBHOE M CBOE-
BPEMEHHOE PacCMOTPEHHE U pa3pelieHne aeia (Ipyriue cTaauy JHUIb
o0ecrneunBaloT pelieHne 3TOH 3a/1a4n);

paccMaTpHBAETCs M Pa3peIIaeTcsl MOAABIAIONIAs 9acTh TPAKAAH-
CKHX JIEI.

§ 2. [lopsinok pazdoupaTebLCTBA Aejia
B Cy/e epBOid HHCTAHUH

Paspemiast meno mo cymiecTBy, CyJ JIEHCTBYET B COOTBETCTBHH C
YCTaHOBJICHHBIMH ITPOIECCYaTBHBIM 3aKOHOM TpeOOBaHUsAMU. B cBsizn
C 9TUM COJIepIKaHUue, MOCIeIOBATEILHOCTh, BPEMsI COBEPIICHHUS OIpe-
JISIICHHBIX JEHCTBUH CYJOM M MHBIMH yYacTHHKaMH Tpollecca ycTa-
HOBIICHBI 3aKOHO/IATEIILCTBOM.

Tak, B coorBeTcTBUH €O cT. 154 I'TIK P® rpaxkmanckue nena pac-
CMATPUBAIOTCS M PA3PEIIAIOTCSA: CYJIOM JIO HMCTEUYCHHUS 2 MECSIEB
CO JHA NOCTYIUICHUS 3asBJICHUA B CY/l; MUPOBBIM CYI[Leﬁ — 0 HUCTEC-
YCHHUA MECAla CO JHA MPUHATUA 3adBJICHUA K IPOU3BOJACTBY, OTAC/Ib-
HbIE KaTErOpHUU TPAKIAHCKUX T — B MEHBIINE CPOKU (HAIIPUMED,
Jlea O B3BICKAHUH aJTUMEHTOB — JI0 HCTCUCHUS MECSIIA).

CynebHoe pa30upaTensCTBO MO TPaKIaHCKOMY ey B CyAe Tep-
BOH WHCTAHITMU TPOUCXOTUT B cyacOHOM 3acemanuu (ct. 155 I'TIK
P®) ¢ o6s3aTenbHBIM M3BEIIEHUEM JINI], YIYACTBYIONIUX B JeJie, O 9eM
TOBOPHJIOCH BBINIE. VICKITIOUEHHE COCTABIAIOT IWIA, TPU3HAHHBIC
B YCTaHOBJICHHOM TIOpsIIKE 0€3BECTHO OTCYTCTBYIOIIMMHU WM HEJee-
CIIOCOOHBIMH.

B cyneOHOM 3acenaHuu OCHOBHAsI POJIb MPHHAIICKHUT IMPeIceaa-
TenbeTByIoeMy. Cynbs, pacCMaTPUBAIOIIUI €TI0 €IUHOIHYHO, BbI-
MOJTHSAET OO0SM3aHHOCTH TpeicenaTenbCTByoomero. [lpu komnernansb-
HOM PacCMOTPEHHUU Jiella B pallOHHOM CyJe MpeaceaTeIbCTBYET CY-
JIbsl WJTU TIPEJICEAATeNh 3TOTO CyJa, B 3acellaHUsIX JAPYTUX CYJI0OB —
CyIlbsl, IpEJICEaTeNh WM 3aMECTUTEIh TIpeceIaTes.

[IpencenarenbCTBYIOMINN PYKOBOIUT CYASOHBIM 3aceaHUEM,
CO3MaeT YCIOBHS JII BCECTOPOHHEIO M TOJHOTO HCCIICJOBAHHUS
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JI0OKa3aTeNbCTB U OOCTOSTENBCTB JIeNa, YCTPAaHAET U3 CyAeOHOro pas-
OMpaTeNbCTBa BCE, UYTO HE HMEET OTHOLICHUS K JIEITY.

Bozpaxenuss koro-mu0o M3 YYaCTHHKOB IPOIIECCa OTHOCHTEIHHO
€ro JICHCTBHUI 3aHOCATCS B IPOTOKOI cyneOHOoro 3acemanwms. [Ipexace-
JIATEeTBCTBYIONIUI aeT pa3bsCHEHWS YYacTHHKaM IIPOIecca OTHOCH-
TEJILHO CBOUX IEHUCTBUH.

[IpencenarenbCcTBYIOMMNA MPUHUMAET MEPHI 10 00ECTICUSHUIO YC-
TaHOBIIEHHOT'O TIOPsiIKa B CyJIeOHOM 3acenaHuu. Ero pacmopsikeHHs
00s13aTeNbHEI I BCEX YYAaCTHUKOB MPOIIECCa, a TAKXKE M1 Ipax/iaH,
MPHUCYTCTBYIOLINX B 3aJI€ 3aCEAaHuUs Cy/a.

CyneOHoe pa30upaTenbCTBO JIONKHO MPOBOJUTHCS B YCIOBHSIX,
o0ecreYnBalONINX HAJISKAIIUI MOPSIOK B 3aje.

Bce npucyTcTByoIKe BCTAIOT NMPU BXOJE CyJIeH B 3a1. YUacTHU-
KH TIpoIiecca o0pamaroTcs K CyIbSIM CO CIIOBAMHU «Y BaKaeMBbIH Cy!».
OHHU TOJKHBI BCTaBaTh MPHU OOpaIIeHUH K CyIy, Jade OOBSICHCHUH H
mokazaHuil mo gemy. OTCTymsIeHHS OT 3TOTO TOPSIKA BO3MOXKHBI
C pa3penieHus mpeaceaaTeIbCTBYIOMIETO.

Hapnexamemy mopsaky B cyfeOHOM 3acelaHUM HE JOJDKHBI Me-
aTh JeMCTBUS TPaXKIaH, MPUCYTCTBYIOIINX B 3aJie M OCYIIECTBIISTIO-
OIMX C paspelieHus: cyga (GOoTOChEMKY, BHJICO3AIHCh, TPAHCISAIUIO
CyneOHOro 3acelqaHus MO KaHajaMm CBsi3W. [IpHHIMI TIIACHOCTH Cy-
JIeOHOTO Pa30MpaTebCcTBa PEANU3YETCS C YUETOM UMEIOIIUXCS 3aKO-
HOJIATEeNILHBIX OTpaHUYCHUH (IIpaBo Ha TalHY).

Hapymmrensim mopsizika B cyieOHOM 3acelaHiH MpeAceaaTeNbCT-
BYIOIIMI OT UMEHH CyJa OOBSBISCT mpeaynpexacHue. [Ipu moBTop-
HOM HapyLICHHUH JIUIO, YYACTBYIOIIEE B JeJIe, MM €ro MPeICTaBUTENh
MOTYT OBITh YJaJICHbI U3 3aJ1a Ha BCE BpeMsl Cy1eOHOTO 3acelaHus W
€ro 4acTH Ha OCHOBAHHH OIPECIICHNUS Cyaa.

I'paxaane, MPUCYTCTBYIOINE B CyJIeOHOM 3acellaHHH, 33 TIOBTOP-
HOE HapyIlIeHHe MOpsAKa YIAISIOTCS U3 3ajla Ha BCe BpeMs Cy1e0HOTo
3aceaHus.

Cyn Takke MOXKET HaJIOKUTh Ha JIUI, BAHOBHBIX B HApyIICHUU
nopsizika B cyaeOHoM 3acenanuu, mrpad (4. 3 ct. 159 I'TIK PO).

B cnyuae, ecnu B IeHCTBUAX JIMIA, HAPYIIAIOMIETO MOPSIOK B CY-
JIEOHOM 3acelaHu¥, MMEIOTCS TMPH3HAKM TNPECTYIUICHHUS, CyIbs Ha-
MPABISET COOTBETCTBYIONIUE MaTepUANBI MIPOKYPOPY JJs BO30YKIe-
HUS Jiena.
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Cyn Takke MOXET yIaluTh U3 3aja 3acelaHus CyJla TpakiaH, HE
ABIISIOUINXCS YYACTHUKAMHM TPOIECCa, U PACCMOTPEThH JEN0 B 3aKpbI-
ToM cynebnoMm 3acemanuu (4. 6 ct. 10 I'TIK P®); ornoxuts pazbupa-
TEJNBCTBO JIeNa.

Pa3OuparenpcTBO [1ena MpOXOAWT YCTHO M MPH HEM3MEHHOM CO-
craBe cyjaeil. B ciiyyae 3ameHbl OJIHOTO U3 CyJied B MpoIecce pac-
CMOTpEHHS [1ea pa30MpaTeNbCTBO JODKHO OBITH MPOW3BENEHO C Ca-
MOTO HaJasa.

CynebHoe 3aceTaHne MPOUCXOAUT HEMPEePHIBHO, KPOME BpEMEHHU,
Ha3HA4YeHHOTO JUIA OTAbIXa. JIMIb B 3TOM cCilydae /Ael0 CYUTAaeTcs
paccMOTpEeHHBIM B OJTHOM CyJeOHOM 3acenaHuu. Jlo OKOHYaHHS pac-
CMOTpEHHS HAdaTOro JIejla WU 10 OTJIOKEHHUS ero pa3OMpaTelbcTBa
CyIl He BIIpaBe pacCMaTPHUBATh JAPyTHE JeTa.

IIpu paccmoTpeHnn aena cyn o0s3aH HEMOCPENCTBEHHO HCCIe-
JIOBaTh JIOKa3aTelIbCTBA II0 JENy: 3aciyliaTh OOBSICHEHHS CTOPOH
Y TPEThHUX JIUI], TIOKAa3aHUs CBUAETENEH, 3aKII0YCHUS IKCIIEPTOB, ITO-
SICHEHUS] U KOHCYJIbTAIUW CIEINAUCTOB, 03HAKOMHTHCS C MHCHMEH-
HBIMHU JIOKa3aTeIbCTBAMH, OCMOTPETh BEIECTBEHHBIE JOKa3aTeIbhCTBA,
MPOCIYIIATh ayAHO3aIICH U TPOCMOTPETh Buaeo3anucu (4. 1 cr. 157
I'TIK PD).

Permament cyneOHOro 3acemaHus B cyAax OOIICH IOPHCIUKIIUU
3akperuieH B 1. 15 T'TIK PO.

Hop™ebl 5Toli TnaBbel AETaNbHO PETYIHPYIOT ACSITEIHHOCTh Cy/a
Y UHBIX YYaCTHUKOB MPOIIECCA U HO360IAI0N:

1) oOecnieunTh HE3aBUCHMOCTh CYy/Ia;

2) rapaHTUPOBaTh pPEATHM3AIMIO CYJOM W WHBIMH YYaCTHUKAMU
npolecca OCHOBOIOJIATAOIINX IPUHIIUIIOB TPaskAaHCKOTO POLIECcCca;

3) IOCTaTOYHO MOJHO YCTAaHOBUTH OOCTOSATENHCTBA PA3PEIIACMOTO
Jiena;

4) peann3oBaTh MPOILECCYaTbHBIC TPaBa U HAIICKAIIUM 00pa3oM
WCTIOJTHUTh BO3JIOXKCHHBIC HA JIUI], YYaCTBYIOUIUX B JIEJE, MPOIIECCY-
AJbHBIC 00SI3aHHOCTH.

CynebHoe 3acejaHre ¢ Y4ETOM LeJICHANpaBICHHOCTH COBEpIIac-
MBIX TPOIECCYaNIbHBIX JICHCTBHUI MPUHATO JCIUTHh Ha YETHIPE COCTAB-
HBIC YaCTH:

1) IOATOTOBUTENBHYIO;

2) paccMOTpeHHE JieJia TI0 CYIIECTBY;

3) cyneOHbIe IPeHHUS;
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4) MOCTaHOBJICHHE U OTJIAIICHHUE CyAcOHOTO PEIICHUSI.

Kaxnas U3 3THX 4acTeil XapakTepu3yeTcss CBOMMHU IPOIeCcCyallb-
HBIMH 33]]a4aMH U HMEET CBOE COZIePIKaHHE.

Ilooeomogumenvhas wacmo cyoebnoeo 3acedanusi. B Toil gactu
CyleOHOro pa3dupaTenbCcTBa CyJl BBISCHSET BO3MOXKHOCTH CIYIIAHUS
JieTia o CYIIECTBY B JIAaHHOM CY/I€0HOM 3ace/IaHuH.

OH pemaer cieTy e BOMPOCHL:

1) MOXHO 7T paccMaTpHUBAaTh JeJI0 B JAHHOM COCTaBe Cy/a;

2) MOKHO JT pa3OupaTh JIEJI0 MO CYIIECTBY C YYETOM SBUBIIMXCS
JUISL YIacTHsI B JIeJe JIUIL;

3) MOXKHO JIM pa3pemarh Ae0 IPH UMEIOIIUXCS T0Ka3aTenbCTBaX.

[MoaroroBuTenbHAs YacTh HAYMHACTCS OTKPBITHEM CYAEOHOTO 3a-
celanus. B HazHaueHHOE JUIsl CIYIIaHUS BpEMsl TIPEICeaAaTeNIbCTBYIO-
UK OTKpBIBaeT cyJeOHOe 3aceljaHne u OOBSBISIET, KAaKOe JE0 IOJ-
JISKUT PACCMOTPEHHUIO.

3areMm ciieayer MOKIaa CeKpeTaps CyAcOHOTO 3acenanus, KOTOPHIi
oznauiaem cyoy:

1) KTO SIBUIICS B CYJ] M3 BBI3BAHHBIX I10 JIEITY JIHIL;

2) Bpy4eHBI JIU HE SIBUBIIMMCS JIUIAM ITOBECTKU U KaKHe UMEIOTCS
CBEJICHHS O NMPUYHNHAX HESBKH.

Janee cyn npoBepsieT JTUYHOCTh SIBUBIIMXCSI, TTOJTHOMOYHS JOJIXK-
HOCTHBIX JIAI] M TIPE/ICTABUTENCH.

VYcraHaBuBas IMYHOCTH SIBUBIIUXCS B CyZeOHOE 3acelaHue, CyJl
00s13aH BBISICHUTH UX (DaMUITUIO, UMSI, OTYECTBO, TOJI POKICHUS, MECTO
paboThl 1 KHUTENbCTBA. KpoMe TOro, BBISICHSAIOT JAPYTHE JIAHHBIE, KO-
TOpble MOTYT WMETh 3HAUYEHHWE U MPaBHIBHOTO Pa3pelIeHus jaena.
B wactHOCTH, BRIACHSIOTCS:

1) y CTOpOHBI, ABISIOMIENCS TPaXIaHUHOM, — JIaHHBIC, KOTOPbHIE
MOTYT MMETh 3HAa4YeHHE IS MPABWIIBHOTO pa3pelieHus Aena (Harpu-
Mep, ceMeifHOe TOJI0KEHNe M 3apa0OTOK MO MCKY O B3BICKAHWH ajlH-
MEHTOB);

2) y IOIHKHOCTHOTO JIUIA WIIM MPEJCTaBUTENSI — O0BEM €ro IoJI-
HOMOYHIA, a TaK)Ke HE WMEIOTCS T OOCTOSITeIhCTBA, MCKITIOYAIOIIHNE
BO3MOXKHOCTB €T0 YYacTHsA B CY/IE;

3) y 9Kcmepra — CBEISHHUSA O €ro o0pa3oBaHUM, 3aHUMaeMOMH
JIOJDKHOCTH U CTayKe pabOTHI TIO CHIEIHATFHOCTH;

4) y cBuneTeNst — pOJACTBEHHBIE U HHBIE OTHOIIEHHS CO CTOPOHAMH.
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[IpencenarenbCTBYIOMMA OOBSIBISIET COCTaB Cy/a, COOOIIAET, KTO
y4acTByeT B JieJie B Ka4eCTBE MPOKYpoOpa, CeKpeTaps, MpeacTaBUTe-
JIeH, PKCIepTa, CIeualIncTa, IepeBOINKA.

YyacTByOnMM B J€JI€ JUIAM U X NPEACTAaBUTEISAM Pa3bICHAIOT-
Csl MX IpoleccyalbHble MIPaBa M 00A3aHHOCTH, B YAaCTHOCTH, IIPABO
3HAKOMHUTBCSI C MaTepHajaMH Jella, MPEACTaBIATh JOKa3aTelbCTBa,
y4acTBOBaTh B UX HMCCIEIOBAHMH, 337aBaTh BOMPOCH! APYTUM JIUILAM,
YYacTBYIOIIUM B Ji€Ne, CBHIAETENAM, JKCIEpTaM M CIEHUaINCTaM,
3a4BJITH XOJATaNCTBa, JaBaTh OOBSICHEHUS CYAy, IPEACTaBIsATh CBOU
JOBOJIBI M COOOpa)k€HHs IO BO3HMKAIOLIMM BONPOCaM, BO3paXKaTb
NPOTHB XOAATaiCTB, AOBOJOB M COOOpaKCHMH APYrHX JHMIL, ydacT-
BYIOIIUX B JIeJie, 3HAKOMUTBCS ¢ MIPOTOKOJIOM CyJeOHOTO 3acelaHus,
JOOpOCOBECTHO MOJIB30BATHCS MPUHAUICKALIUMHU JIMLAM IIPOLECCY-
aNbHBIMU IIpaBaMH U JIp.

Kpome Toro, oroBapuBaeTcsi HEOOXOIUMOCTD Pa3bsICHEHHS CTOPO-
HaM paclopsOUTENbHBIX TpaB, npeaycMoTrpeHHsix cr. 39 I'TIK PO,
a UIMEHHO: TpPaBO MCTLA M3MEHUTh OCHOBAaHME WM NPEIMET HCKa,
YBEJUYUTh WIA YMEHBIIUTH Pa3Mep MCKOBBIX TPEeOOBaHMN WIIM OTKa-
3aTbCs OT UCKA; [IPaBO OTBETUMKA MPU3HATh MCK; IPABO CTOPOH OKOH-
YUTH J€JI0 MUPOBBIM COTJIAIlIEHUEM.

XopaTaiicTBa JML, y4acTBYIOIIMX B JI€J€, IIO BOIIPOCAM, CBSI3aH-
HBIM C pa30MpaTeIbCTBOM JIeNa, Pa3peniaroTcsl Ha OCHOBAHUH OTIpese-
JIEHWH Cyna Tocje 3aciyIIMBaHUs MHEHUH JAPYTUX JIHI, y9acTBYIO-
MUX B AeJe. DTH ONpeAeNICHHs OTJAIAI0OTCs HEMEIEHHO ITOCIIe BBI-
HECCHHS.

OTka3 cyna B yIOBIETBOPEHHMH XOJATalCTBa HE JIMIIAET JIUIO,
y4acTBYIOIIEE B Jelie, IpaBa 00paTuThCs ¢ X0JaTaliCTBOM ITOBTOPHO.

OtnenbHO paccMOTpUM XonaTaiictBo 00 orBoje. B coorBercr-
BUH co cT. 16-20 I'TIK P® MupoBoil cyass, cyabs, IpOKypop, CeK-
peTapb CyneOHOro 3aceaHus, SKCIEPT, CENUATUCT, IEPEBOIIHK He
Mo2ym yuacmeoeams 6 paccMOmpeHuu 0eia u noouexcam omeooy,
ecuu OHU:

1) mpu mpeapIIymeM pacCMOTPEHHHM Jiejia Y4acTBOBAIU B HEM B
KadecTBe MPOKYypopa, ceKkpeTapsi CyJe0HOTro 3aceiaHusl, IpeaCcTaBuTe-
JI51, CBUJIETENS, DKCIIEePTa, CIEeNHaIiCcTa, IepeBOIIHKa;

2) SIBJISIFOTCSL POJICTBEHHUKAMH MM CBOWCTBEHHUKAMH KOTO-THOO
W3 JIMII, yYaCTBYIONIUX B JeJie, THOO0 UX MpeACcTaBUTENeH;



3Bnaea 11 171

3) nu4HO, IPAMO WM KOCBEHHO, 3aMHTEPECOBAHBI B MCXOJIE Jeia
WM UMEIOTCSl WHbIEe OOCTOSITEIhCTBA, BBHI3BIBAIOIINE COMHEHHE B HX
00BEKTHBHOCTH WJIM OECIIPUCTPACTHOCTH.

Kpome toro, B coctaB cyaa HE MOTYT BXOJWTh JIMIA, COCTOSALINE
B POZACTBE MEXTY COOOIA.

Cratps 17 I'TIK PO npeagycmaTpuBaeT HENOIyCTUMOCTh IOBTOP-
HOT'O YYacTHsl CyObH B PAacCMOTPEHMH TPaKIAHCKOrO JAeia B Cyle
NEPBOH MHCTAHIMH IIOCIIE €T0 YYacTHs B PACCMOTPEHHUH JieJia B arieli-
JSIIMOHHOM, KacCallMOHHOM MHCTaHLIMHU WM B TOpAake Hajazopa. [Ipu
HAJIMYMHU YKa3aHHBIX YCIIOBHH CyIbsl 00s3aH 3asBUTh CAMOOTBOJ, HE-
3aBHCUMO OT MPOCKOBI 00 3TOM YUYaCTBYIOIIUX B JI€JI€ JIUII.

Cratps 18 I'TIK P® ycranaBnuBaeT JOMOJHUTENFHOE OCHOBAHUE
JUISL OTBOJIA 3KCIIEpPTa — €CIM OH HAaXOWJICS WM HaXOJUTCA B CIy-
eOHOH 100 MHOW 3aBICUMOCTH OT CTOPOH WJIM JPYTUX JIHII, Y4acT-
BYIOIIMX B JIeNe, a TAK)Ke UX MpeACTaBUTENEH.

OTBOA (CaMOOTBO) TOJDKEH OBITH MOTHBHPOBAH W 3asBJICH JIO Ha-
yajia pacCCMOTPEHHS JieJia 110 CYIIECTBY. 3asBJICHUE OTBOJA MIIM CaMO-
OTBOJIa B XOZ€ AaJbHEHIIEro pacCMOTPEHHs Aeja AOIyCKaeTcsl TOJIb-
KO B CIIy4ae, €ClIM €ro OCHOBAHHE CTAJI0O U3BECTHO JIUILY, 3asBIIAIOLIC-
My OTBOJ HJH CaMOOTBOJ, JHOO Cydy IOCI€ Hayanaa pacCMOTPEHHUS
JieJia 10 CYIIECTBY.

B ciyuae 3asBneHus OTBOAA Cyl, MOMHMO MHEHMS JIML, Y4acT-
BYIOIMX B JieJie, 3aCIyIlIMBacT MHEHUE JIUIA, KOTOPOMY 3asiBICH OT-
BOJI, €CJIM OTBOJIMMBIH KeNaeT AaTh OOBSICHEHUS.

Bonpoc 06 oTBonE pa3pemaercsi CyJJOM B COBEIATEIbHON KOMHa-
T€ ¢ BBIHECEHHEM COOTBETCTBYIOIIETO OIpe/eleHus (yA0BIETBOPSET
X0JIaTaliCTBO 00 OTBOJIC MJIM OTKA3bIBACT B €0 YJIOBJICTBOPCHHH).

Bompoc 06 oTBozE, 3a4BIEHHOM Cyb€, PACCMATPHUBAIOIIEMY JIEJI0
€MHOJINYHO, pa3pelraeTcs TeM xe cyasei. [Ipu KomnernansHOM pac-
CMOTPEHHH JIe/1a BOIIPOC PAa3pPEIIaeTCsi 3TUM XKE COCTABOM CyJa B OT-
CYTCTBHE OTBOJUMOTO CYJIbH.

Bonpoc 00 oTBozE mpoKypopa, cekpeTaps CyleOHOro 3acenaHus,
9KCIEPTa, CIELHUAINCTa, IEPEeBOAUMKA pa3pelIaeTcs CyJoM, paccMar-
PHBAOLIMM AEJIO.

[Ipu ynoBneTBopeHHH XojaTaiicTBa 00 OTBOJAE pa3OHPaTENnbCTBO
Jena OTKIaibIBaeTCs IJIsl 3aMEHbl CYAbHM WM JPYroro y4acTHUKA
mporecca.



172 Pasgen Il. Mpou3BoacTBo B cyae NepBOn UHCTaHLMK

B paccmarpuBaeMoli 4acTH cyaeOHOTO 3acelaHusi TakkKe paspe-
HraeTcs BOIPOC O IMOCIEICTBUSX HESBKU KOTO-JIMOO W3 JIUII, BhI3BaH-
HBIX B cyneOHoe 3acemanme (cT. 167, 168 I'TIK PD).

IMocnencTBust HESIBKY JIHII, YYACTBYIOIIUX B JIEJi€, 3aBUCST OT MPH-
YUH OTCYTCTBHS JTHX IJIUI U HaJlMYUs CBEJCHWI 00 WX W3BEICHUH
HaJUTICKAITIM 00pa3oM.

B cnydae HesBKkE B cyneOHOE 3acemaHne KOTO-IM0O0 W3 JIWII, B OT-
HOIIICHWU KOTOPBIX y CyJa HeT CBEICHNH 00 NX M3BEICHUH, pa3oupa-
TENBCTBO JeJIa OTKJIaapIBaeTcs. Ecim ke numa, yqacTByIOmye B Jeie,
M3BELICHBl HA/UISKAIIUM 00pa3oM, Cyl MOXET OTIOXKHUTH pa30Ompa-
TENBCTBO JeNla TPH TNPU3HAHWUM TPHYMH HESBKH YBAXHUTEIHHBIMHU.
OOBIYHO 3TO TPOMCXOAUT B CIIydae M3BEIICHUS CyJa O MPUYNHAX He-
SIBKU ¥ TIPEJICTaBICHNUS I0KA3aTEIbCTB YBAKUTEIFHOCTH 3TUX IPHIHH
(6ome3Hb, KOMaHAMPOBKA U MIPOY.).

Cyn BmpaBe paccMOTpETh AEN0 B Ciydae HESIBKM KOTo-JIMOO W3
JIMIL, Y9aCTBYIOIIMX B JIeJIe U M3BEIICHHBIX O BPEMEHH U MecTe Cye0-
HOTO 3acelaHMs, €CIM UMH He MPEACTAaBICHBI CBEJCHUS O MPHYMHAX
HESIBKY WJIM CYJ IPU3HACT UX HEYBAKUTEIbHBIMH.

Cynzl MOXeT MpU3HATh SIBKY JIHIa 0053aTEILHON M OTJIOKHUTD pa3-
OuparenscTBO Aena. OTKianpBas pa30OMpaTenbCcTBO, CyJ BIpaBe
JONIPOCHUTH SBUBLIMXCS CBHJIETENEH, €Clii B CyAeOHOM 3acelaHHu
NPUCYTCTBYIOT BCE ydacTByIomue B jene juna. OIHAKO J0Tpoc
CBUJICTENICH HENOIyCTHM, €CIHM pPa3OMpaTeIbCTBO OTKJIAJBIBACTCS
U3-32 HESIBKH KOTr0-JIMOO M3 y4YacTBYIOIIUX B Jiesie JIML (Hampumep,
UCTLA, OTBETYHKA, TPETHETO JINIA).

Paccmompenue dena no cywecmsy. Ita 4acTb CyaeOHOTO 3acena-
HUSI HAUYMHAETCS JOKIAZOM Jejia IpeACeAaTeNbCTBYIOMNM WIH KeM-
00 U3 CyICH.

B noxnane kpamxo uznacaiomcs:

1) cymiecTBo 3asiBICHHBIX TPEOOBaHUIA;

2) 00CTOSITENbCTBA, HA KOTOPBIX OHU 000CHOBBIBAIOTCS;

3) UMeroIrecs BO3paKeHuUsI.

Hanee npeacenaTenbCTBYIOIMIN BEISICHSCT:

1) moaaep KUBaET JIM UCTEL] CBOM TPEOOBaHHMS M B KAKOM pa3Mepe;

2) mpuU3HAET JIM OTBETUYHK HCK;

3) He JKeNaroT JIM CTOPOHBI 3aKOHYUTH JIEJI0 MUPOBBIM COTJIALIICHHEM.

3asBiieHnst 00 OTKa3e OT HCKa, IPU3HAHUE MCKA OTBETYHKOM, yCIIO-
BUSI MUPOBOTO COTJIALIICHHUSI CTOPOH 3aHOCATCS B MPOTOKOJ CYACOHOTO
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3acelaHus U MOJMNMCHIBAIOTCS MCTIIOM, OTBETYMKOM MM 00€HMMH CTO-
poHamu (TP 3aKIIFOYCHUH MUPOBOTO COTJIAIIICHYIS ).

JlaHHBIC 3asABICHHUSI MOTYT OBITh TaKXE BBIPAKCHBI MHCHMEHHO.
Torna onm mproOMmAIOTCS K MaTepuajaM Jejia, 0 YeM yKa3bIBaeTCs
B IIPOTOKOJIE CYJACOHOTO 3aceIaHusl.

Jlo mpuHATHS OTKa3a OT WCKa, YTBEPXKIACHUSI MUPOBOTO COTJIAIIeC-
HUS CYJ Pa3bsCHSAET CTOPOHAM ITOCIIEIICTBUS COBEPIICHHSI ITHX IPO-
IIECCYAIbHBIX JEeWCTBHH (HEBO3MOXKHOCTH IIOBTOPHOTO OOpaIieHus
B CY/ C TOXKIECTBEHHBIM HICKOM).

B cnydae npuHSTHS WU HEPUHATHS OTKAa3a OT WCKa, TPH3HAHUS
WCKa WM HETPUHATHUS MHPOBOTO COTJIAINIEHUS CYJl BBIHOCHUT COOTBET-
CTBYIOIIEE OTIpeAcIICHHUE.

Kak TOJBKO BBIICHUTCS, YTO OKOHYHTH JIEJ0 O€3 €ro pa3peuieHus
10 CYIIECTBY HEBO3MOXKHO, CYJ MEPEXOIUT K 3aCIIyIINBaHUIO 00BsIC-
HEHUI JINII, y9acTBYIOMHUX B fene. VX mocienoBaTeTbHOCTh YCTaHOB-
nmena ct. 174 T'TIK PO.

CHayana 3aciIyIInBaroTcsl OOBSICHEHHUS UCTIA ¥ YYACTBYIOIMIETO Ha
€ro CTOpPOHE TPETHEro JIMIA, 3aTeM OTBETYMKA M YYaCTBYIOIIETO Ha
€ro CTOpoHe TpeThero numa. [lamee OOBSICHEHWS HAIOT OCTaJbHBIE
JMIIa, Y4acTBYIOLIHME B eie. Eciu B cy/ 3a 3aUTON MpaB U MHTEpE-
COB JPYTUX Ul OOpaTHUIUCH MPOKYpPOP, MPEACTABUTENH TOCYyHap-
CTBEHHBIX OPraHOB, OPTaHOB MECTHOTO CaMOYIPAaBIEHHsS, OpraHH3a-
LIWH, TpaXKIaHe, OHU JIAIOT OOBSICHEHUS TIEPBHIMH.

Bo Bpemsi 00BsicHeHHI y4acTBYIOIIHME B JieJie JIMIA BIIpaBe 3a/1a-
BaTh BOIPOCHI B IENIAX YTOYHHUTH (PaKTHUECKHUE OOCTOATENHCTBA JIENa.
CynpH 3a1a10T BOITPOCHI B JIFO00I MOMEHT JJauu UMH OOBSICHCHH.

3acnymaB OOBSICHEHHUS CTOPOH W JIPYTUX JIUI, yYaCTBYIOIIUX
B Jiefie, CyJ YCTaHaBIMBAET OYEPEAHOCTh HCCICAOBAHUSA JOKa3a-
TEIBCTB U MPUCTYMAET K UX paccMoTpeHnto. OOBIYHO CHaYala pac-
CMAaTpPUBAIOTCS JO0KA3aTeNbCTBA, IMPEACTABICHHBIC MCTIIOM, a IIO-
TOM — OTBETYHKOM.

Korga Bce umeromuecs nokazaTeabCTBa MO JENIy M BCE CYIIECT-
BEHHBIC 00CTOATENBCTBA JIeJIa PACCMOTPEHBI, MTPEJICEAATENbCTBY IO
BBUICHSICT Y JIMII, YYaCTBYIOIIUX B JIeJie, UX MpEACTaBUTENICH, HE XKe-
JIAIOT JM OHU BBICTYIIUTh C JIOTIOJIHUTCIEHBIMUA OOBSICHECHUSIMHU.
[Ipu OTCYTCTBUM TaKOTO >KEIaHHS MPEICEAATENbCTBYIONIMNA 00BSIBIISI-
€T PaCCMOTPEHUE JIeNIa TI0 CYIIECTBY OKOHYCHHBIM M TIEPEXOUT K CY-
JIeOHBIM MIPEHUSIM.
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Cyoebubie npenuss — 49acTh CyIeOHOTO 3aceaHusl, B KOTOPOH IIy-
TEM IMOOYCPCIHOTO BBICTYIUICHHA Y4YAaCTBYIOHIUX B ACJIC JIMII ITOJABO-
JSITCS. UTOTH TIPOBENICHHOTO IO JIENy HCCICAOBAHMS JOKA3aTEIbCTB.
BrickaseiBaroTcs CYy»XACHUA O TOM, KaKUC (1)aKTI)I MOXHO CUHUTATh yC-
TAaHOBJICHHBIMH, a Kakue — HeT. Pemmaercst BONMpOC, MOIJIEKHUT JIN
3asBIICHHOE TPEOOBAHUE YIOBJICTBOPCHUIO.

INocnenoBatensHOCTh BBICTYILICHHA (cT. 190 I'TIK P®) Takosa:
HCTEI] ! €T0 MPEJICTaBUTEINh, OTBETUHK U €T0 MPEICTaBUTEIb.

Tpersn numa, HE 3asABISIONINE CAMOCTOSTENBHBIX TPEOOBaHHIA,
BBICTYHAIOT MOCTIE WCTIA WIIM OTBETYHKA (B 3aBHCHMOCTH OT TOTO, Ha
Ybell CTOPOHE OHU BHICTYTIAOT).

Tpersn numa, 3asBISIONINE CAMOCTOATEIbHBIE TPEOOBAHHS, BBI-
CIIyIIMBAIOTCS TIOCTIE CTOPOH U MX MPECTaBUTENEH.

[Ipokypop, mpeacTaBuTeNn TOCYIapCTBEHHBIX OPTaHOB, OPTaHOB
MECTHOTO CaMOYyTpaBJeHHA, TpaxkaaHe, oOpaTUBIINECS B 3aIUTy WH-
TEPECOB IPYTHX JIHIl, YYaCTBYIOT B IIPEHUSIX MEPBHIMH.

BricTynas B cyseOHBIX NPEHHSAX, CTOPOHBI M APyTHE Y4acTBYIO-
[Iie B Jeie JINIAa UMEFOT MPaBO BHICKA3BIBATH CBOM COOOpaKEHHUS 1O
00CTOATENhCTBAM pACCMATPUBAEMOTO JIeNla, YKa3bIBaTh Ha JOCTaTO4-
HOCTH JTNOO HEJOCTATOYHOCTHh MCCIIEOBAHHBIX JIOKA3aTENbCTB, U3Ja-
raTb MHEHHE O TOM, KaK JIOJDKHO OBITh pa3perieHo Jelo.

Bce yyacTHUKM npeHMii BIpaBe BHICTYIUTHh BTOPHYHO C PETUTHKON
[0 TIOBOAY TOTO, 4TO OBUIO CKa3aHO APYyruMu numamu. [IpaBo mo-
CIIeTHeH PEIUTUKH TPUHAAJICKUT OTBETUYUKY U €ro IMpPEe/CTaBUTEIIO
(ct. 190 I'TIK PD).

Y4acTHUKH CyAeOHBIX NMPEHUI He BIpPaBe CChUIATHCS Ha J0Ka3a-
TENILCTBA, KOTOPHIE HE MCCIENOBANNCH B CyAeOHOM 3acemanuu. Ecnun
BO3HHMKAET HEOOXOIUMOCTD BBISICHUTH HOBBIE OOCTOSTEIHCTBA, UMEIO-
LIMe 3HaYeHHUe AJIs JIeNa, UcCIe0BaTh HOBBIC JJOKa3aTeNbCTBa, TO Cy .l
CBOUM ONpeieiIeHuEM BO300HOBIISIET pa3oUpaTesIbCTBO 110 CYILIECTBY.

Iocmanoenenue pewenus. IT0 — TOCHEAHAS YacTh CyA€OHOTO
3aceaHusl. 31ech MOABOATCS OKOHYATENbHBIE UTOTH CYASOHOTO pas-
OMpaTeNbCTBA, TPAKAAHCKOE IEJI0 PEIACTCs 1O CYIIECTBY.

Jlyis mocTaHOBJICHUS! CYJIEOHOTO PELICHHS CY[ YIAJSIeTCs B COBE-
IaTeIbHYI0 KOMHATY, O YeM IpEACeIaTeIbCTBYIOMUN O0BIBIISICT
MIPUCYTCTBYIOLIHUM B 3aJI€.

B coBemarensHOH KOMHaTe OOCYKIAIOTCS M pa3pelaroTcs Bce
BOIIPOCHI, BO3HHUKIINE BO BpeMs pa3duparenscTsa Aena. Cya mpoBOIUT
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OKOHYATEIHHYIO OIEHKY JI0OKa3aTeNIbCTB, OMPEACIsIeT, Kakue 00CTOsI-
TEIBCTBA IO JENTy YCTAaHOBIICHBI, KAKOW 3aKOH JOJKEH OBITH IpUMe-
HEH U KaK CIIeAYyeT Pa3pemIuTh CIIOp MEXIy CTOPOHAMH.

Bo Bpems coBemaHus W NPUHATHS PEIICHHS B COBEMIATEIbHOMN
KOMHAT€ MOTYT IPUCYTCTBOBATh TONBKO CYIbH, yYacTBOBAaBIIHE
B paccmotpennn aena (cr. 194 I'TIK PO).

[Ipu BeIHECEHHMM pEIIEHUS CY[ JAOJDKEH O0amb OMeen HaA Cledyio-
wiue eonpocai:

1) kakue (pakThl UMEIOT 3HAYCHHE IS JIejia U HA OCHOBAHUHU KaKUX
JA0Ka3aTCIbCTB CICAYCT CUUTATh UX YCTAHOBJICHHBIMU;

2) kakue (hakThl, HIMEIOITNE 3HAUCHHE IS JIeTIa, He YCTAaHOBIICHBI,

3) KaKOBbI PABOOTHOIIEHUS CTOPOH;

4) xakas HOpMa MaTEpPUAIILHOTO IMpaBa JOJDKHA OBITh MPUMEHEHA
K YCTaHOBJICHHBIM (pakTaM;

5) KaKk cieayeT pa3peluTh Jeno (ToJiexar U TpeOOBaHUS UCTIA
YJOBJIETBOPEHHUIO U B KAKOM 00beEMeE);

6) KakuM 00pa3oM JIOJKHBI OBITh pacHpeeNIeHbl CyleOHbIe pac-
XOJIBI TIO JIEIY;

7) TIOJUTeXKHT JIU pPelieHHe Cy1a HeMeIIJICHHOMY UCTIOTHEHHIO.

Ecnu cyn npusHaeT HEOOXOAUMBIM BBISICHUTH HOBBIE OOCTOSTEINb-
CTBa, MMEIOIIIME 3HAYCHHE JUTS Jieja, WM MCCIeI0BaTh HOBEIE JI0Ka3a-
TEJIbCTBA, OH BBEIHOCUT OMNpECIICHUE O BO300HOBIEHUH CYAEOHOTO
pa3dupaTensCTBa.

OOBIYHO Cy/ MPUHUMAET PEIICHHE IO 3asBJICHHBIM HCTIOM Tpe-
OoBanusiM. OHAKO B CIy4asx, MPedyCMOTPEHHBIX (elepaibHbIM 3a-
KOHOM, OH MOXXET BBIWTH 3a IMpeJeibl 3asBICHHBIX TpeOoBaHUH
(ct. 196 I'TIK PD).

Pemenne cynma mocTaHOBIsSeTCS OONBIIMHCTBOM TrojiocoB. Hukto
U3 CyJeil He BIpaBe BO3AEP)KAThCS OT TojiocoBaHus. [Ipu 3ToM Kax-
IIBIA M3 HUX BIPaBe MPIIIOKHTH K IeTy cBoe ocoboe MHeHHe. Ocoboe
MHEHHE MMPHOOIIAETCS K JIENy, HO HE OTJIaIllaeTCs.

[Tocne mpuHATHS U TOIMTUCAHHS PEIISHHUS CY BO3BpAIaeTCs B 3all
3acellaHus, TJIe MPeACeaTeIbCTBYIONINI M OJUH U3 CyAeil OObsB-
JISET pelieHne cyJa. 3aTeM YCTHO Pa3bsSCHSACTCS CONEpIKaHUE perle-
HUS, TIOPSIIOK ¥ CPOK €ro 00KaJIOBaHUS.

[Tocne 3toro cyaeOHOE 3aceqanne OOBSIBIIICTCS 3aKPBITHIM.
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Pemenue cyna oObsBisieTcs myOJINYHO, 32 HCKIIOUCHUEM CIIy4acB,
KOTJa 3TO HJET Bpa3pe3 ¢ MpaBaMU U 3aKOHHBIMH WHTEPECAMH Tpa-
JlaH (HampuMep, 1o JesiaM 00 YCHIHOBJICHUH).

JlumamM, y4yacTBYIOIIUM B JieJie, HO HE MPHUCYTCTBYIONIUM B CY-
neOHOM 3aceJaHnH, KOIMU PEIICHHs Cy/a BBICBIIAIOTCS HE TO3THEE
4yeMm 4vepe3 5 JHEW co JIHS NMPHUHSITHS PEIICHUs! Cylla B OKOHYATEINb-
HOI popme.

§ 3. IlpuocraHoB/IeHHe NPOU3BOJACTBA MO JeTy.
Oraoxenne pazoupareabcrBa gena. OkoH4YaHHe geJ1a
0e3 BbIHECeHHUsI Cy1e0HOro peleHust

Ilpuocmanosnenue npouzeoocmea hno 0eny — 3TO BPEMEHHOE
IpeKpalieHne MPoLecCyaIbHbIX NSHCTBUI MO HE 3aBUCALIMM OT Cyna
U CTOPOH OOCTOSITEIbCTBAM, NMPENMATCTBYIOIIMM NalbHEHUIIeMy /ABHU-
JKEHHUIO JIea.

[poueccyanbHOE 3aKOHOIATENILCTBO Pa3IniaeT 00s3aTeNIbHOE U (ha-
KyJIbTaTUBHOE MPUOCTAHOBIICHNE MPOU3BOCTBA.

Cyna, B cootBerctBuu co cT. 215 I'TIK P®, 06s3an npuocmano-
8UMb NPOU3BOOCNEO NO Oey B CITydasX:

1) cMepTH TpakaaHUHA (€CIU CIIOPHOE MMPABOOTHOIICHHUE JIOIYyC-
KaeT IPaBONPEEMCTBO) MJIM PEOPraHU3alMK IOPUAMYECKOTO JIMLA,
KOTOpBIE SIBJISIFOTCSI CTOPOHAMH B JIeJIe WJIM TPETbUMH JIMLIAMH, 3asB-
JSIIOIIUMH  CaMOCTOSITENIbHBIE TPeOOBaHUSI OTHOCUTEIBHO NpenMeTa
Cropa;

2) mpu3HaHHUA CTOPOHBI HelleecliocOOHOW WIIM OTCYTCTBHUS 3aKOH-
HOT'O TIPEICTABUTENIS Y JIMLA, TPU3HAHHOTO HEIEECIIOCOOHBIM;

3) ydacTusi OTBETYHKa B OOEBBIX ICWCTBHAX, BBIOJHEHHUS 3amad
B YCJIOBHUSIX YpPE3BBIUAHOTO WM BOCHHOTO TOJIOKEHHMS, 8 TaKkKe B
YCIIOBUSIX BOCHHBIX KOH(IUKTOB;

4) mpockOBI MCTIA, YYaCTBYIOUIETO B OOEBBIX JEHCTBUSX MO0 B
BBINTOJTHEHUH 3a7a4 B YCJIOBHAX YPE3BBIYAHOIO MM BOGHHOT'O MOJIO-
JKEHUS, a TAK)KE B YCJIOBUSAX BOCHHBIX KOH(IUKTOB;

5) HEBO3MOXKHOCTU PACCMOTPEHMs JAaHHOI'O Jeila 10 pa3pelleHus
JOpYyroro Jiena, paccMaTpuBaeMOro B Ipa)KIaHCKOM, aJIMHUHHCTPATHB-
HOM WJIM YTOJIOBHOM NPOU3BOJICTBE;

6) oopamenus B Koncrurynuonnsiii Cyn PO ¢ 3ampocom o coot-
BETCTBUH 3aKOHa, MOJyIeXkalero npumenennto, Koncruryuuu PO.
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Cyn, B cootBercTBuu co cT. 216 I'TIK P®, moocem npuocmarno-
6UMb NPOU3BOOCMEO KAK NO 3AAGNEHUI0 JUY, YUACMEYIouux 6 oere,
Mak u no cobCmeeHHOU UHUYUamuee B CIydasx:

1) HaxOKJICHHSI CTOPOHBI B JIEYEOHOM YUPEKACHUM;

2) po3bICKa OTBETYHKA;

3) Ha3HAuUEHUS CYJOM IKCIEPTHU3HL;

4) Ha3HAuUCHHS OPTaHOM OIEKU U MOTEUYUTENbCTBA 00CIeOBAHUS
YCIIOBHI JKM3HU YCHIHOBUTEJNIEH TIO Jiemy 00 YCBIHOBJIEHUH (yaodepe-
HHUH) U APYTHM JIeJIaM, 3aTParuBaroliM MpaBa U 3aKOHHBIE HHTEPECH
JIeTel;

5) HampaBJeHHS CyIOM CyneOHOTO MOpYdYEHHUs MpU HE0OXO0IUMO-
CTH TOJTYUYCHUs JOKA3aTEIbCTB, HAXOSIIUXCS B APYTOM TOpOJE WU
paiione.

O TIpUOCTaHOBIICHUH MPOM3BOJICTBA TIO JIENTy BBIHOCHTCS OIpeie-
JICHHE.

Cpoxu npuoctanoBieHus: peryaupyiorcs ct. 217 I'TIK P® u omn-
PENENSIOTCST yCTPAHEHHEM OOCTOSATENHLCTB, TMOBJIEKIINX MPHOCTAHOB-
JIeHWEe MPOM3BOCTBA MO Jieny. Hampumep, B ciyyae HEBO3ZMOKHOCTH
paccMOTpeTh AaHHOE AEJI0 A0 Pa3pelleHus APYroro Jesa, pacCMaTpy-
BAa€MOI0 B TPaXIaHCKOM, aJAMUHHCTPATHBHOM MM YTOJOBHOM IIO-
psiiKe, IPOU3BOJCTBO NMPHOCTAHABIMBAETCS HA CPOK 10 BCTYIUICHHS
B 3aKOHHYIO CHJIy CyA€OHOTO IOCTaHOBJICHHS, PEIICHUS CyAa, IPUTO-
BOpa, ONPEIENICHNS CyAa WIN 0 INPUHITUS IOCTAaHOBJIECHUS 110 Mate-
pHanaM Jena, pacCMaTpPUBAaEMOr0 B aIMUHUCTPATUBHOM IHOPSIIKE.

B cuity u35105%k€HHOrO Cyz HE yKa3blBaeT CPOK, Ha KOTOPBIH NpH-
OCTaHAaBJIMBAETCS IPOU3BOACTBO IO JCTIy.

[IpousBoacTBO MO AETy BO30OHOBIAETCS MOCIE YCTPaHEHUs Ipe-
IIITCTBUH K €r0 PACCMOTPEHHIO — OOCTOSITENbCTB, KOTOPHIE BBI3BAIN
ero npuoctasosieHne. O BO30OHOBICHUH NTPOU3BOJCTBA 110 AEIY CY[
(Ha OCHOBaHMHM 3asBJICHUS JIUII, YYaCTBYIOIIUX B Jene, JTU00 1o coO-
CTBEHHON MHUIMATHBE) TAKXKe BBIHOCUT olpeneseHne. B Hem ykasbl-
BAaIOTCSI OOCTOSITENbCTBA, CBUACTEIBCTBYIOLINE O TOM, YTO OCHOBAHUS
[IPUOCTAaHOBJICHHUS MPOM3BOJCTBA OTMAJM, a TAKKE BPEMsI U MECTO
cyaeOHOro 3acejaHusl, 0 YeM M3BEIIAIOTCS BCE YYaCTHUKHU IpoLecca.

Co nHs BO30OHOBIICHHS IPOU3BOJICTBA 0 JIETy BO30OOHOBISETCS U
TEYEHHE CPOKOB PACCMOTPEHHS U pa3pelIeHus aena.

Omnoocenue pazbupamenvcmea o0ena — 3TO IEpEHECEHUE pac-
CMOTpEHHs Jefla IO CYyIIeCTBY B Apyroe cyneOHoe 3acelaHue.
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Ero cnegyer ornmuarthe OT mepephiBa B CyIJeOHOM 3acelaHHH, IIO-
CKOJIBKY TIPH OTJIOKEHHH JieNia pa3OnupaTenbcTBO HAYMHACTCS CHAavYana,
a TmocJie mepepsiBa — C TOTO MOMEHTa, Ha KOTOPOM OHO OBULIO Tpe-
pBaHo.

[IponeccyanbHOe 3aKOHOIATENHCTBO JAeT NMPUMEPHBINA NepeueHb
OCHOBAHMH K OTJIOKEHHUIO Cy/IeOHOTO pa3dbupaTenbCcTBa, JOMyCKas ero
TaKkKe B CIIydasx, KOTJa CyJ HE COYTeT BO3MOXKHBIM PacCMOTpPETh
JIeJI0 B IaHHOM CyZIe0HOM 3acCelaHHH.

K 4uciny OCHOBHBIX NPHUYMH, IO KOTOPBIM OTKJIAJbIBACTCS Pa30ou-
paTeNnbCTBO Jeia, OTHOCATCS: HESABKA B CyNeOHOE 3acelaHHe IO yBa-
KUTEJIHBIM NPUYUHAM KOT0-IMO0 W3 JIMI, YYAacTBYIOLIMX B JIEJIE;
OTCYTCTBHE CBEICHUI 00 M3BEIIEHUH YYaCTHHKOB IIpoliecca; HeoOxo-
JUMOCTb 3aMEHbI HEHaAJIeKAIleH CTOPOHBI; HEOOXOJUMOCTh UCTPe0O-
BaHMS JOIOJTHUTENbHBIX JOKA3aTEIbCTB 10 JIEITy.

OtxiagpiBast cyneOHOe pa30upaTenbCTBO, Cyl BBIHOCHUT OIpEre-
JICHUE, 8 KOMOPOM YKA3bIBAE:

1) npuYnHBI OTIIOKEHUS Pa30HpaTebCTBa,;

2) Mepsl, KOTOPbIE JOJKHBI OBITH IPUHATHI AJIS1 PACCMOTPEHHUS Jie-
Ja B cyZeOHOM 3aceaHuH;

3) BpeMs 1 MECTO HOBOTO 3aCEAaHUsL.

[Ipu oTnoxenuu pa3OupaTenbCTBA Jena CyZ BIpaBe AONPOCUTH
SIBUBLIMXCSI CBUIETENICH, €CIM B CyIeOHOM 3acelaHU{ MPUCYTCTBYIOT
CTODOHBI.

OtnoxeHue pazOHparenbCcTBa JeNa He BJIMSET HAa TEYEHUE Npo-
LeccyalbHBIX CPOKOB.

PaccmoTpenne rpaxnaHCKOro aena 3aKaH4MBaeTcs, Mo o0IeMy
MpaBUIly, BeIHECEHHEM pelleHusi. OIHaKo WHOTIA B X0Ae CyIaeOHOro
pa3duparenbCTBa JeNa BBISICHAIOTCS OOCTOSTENBCTBA, MPU KOTOPBIX
MIPOM3BOJCTBO MO JICTy 3aKaH4uMBaeTcsa Oe3 BeiHeceHHs pemieHus. Cy-
LIECTBYET JBa TaKUX clloco0a OKOHYAaHUS Mpolecca M0 KOHKPETHOMY
IpaXxIaHCKOMY AENy:

1) mpekpalieHre Npou3BOJICTBA;

2) ocTtaBiieHHE 3asBICHUS O€3 pacCMOTPEHUSL.

IIpexpawenue npouzsoocmea no oery — 3TO0 OKOHUAHUE Jena 0e3
€ro paspelieHus] Mo CYIEeCTBY M 0e3 BO3MOKHOCTH PacCMOTPEHUS
nena B OyayIieM.

Cyn npu HEBO3MOXHOCTH PAacCMOTPETh IO CYIIECTBY IPaBOBOI
KOHQIUKT (IPU OTCYTCTBMH OCHOBAaHHMU OTJIOXKHTH CIyLIaHUE Jeia
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WA TIPUOCTAHOBUTH MPOU3BOJCTBO MO JEITy) MpeKpaliaeT Iporu3Bo/-
CTBO.

[Ipon3BoACTBO 1O A€My MpeKpamaeTcs ONpeeeHneM Cyia, B KO-
TOPOM TIPSIMO YKa3bIBaeTCsA, YTO IOBTOPHOE OOpaiieHue B CyXI IO
CIIOPY MEXIy TeMH K€ CTOPOHAMHU U 10 TeM XK€ OCHOBaHHUSIM HE J0-
myckaercs. Takum o0pa3oM, Cy/I IpeKpamiaeT cy1e0Hoe pa3ouparenb-
cTBO 0e3 MoITydeHus! KaKoTro-IM00 MaTepHaIbHO-TIPABOBOTO PE3yiIbTa-
Ta JJIsl 3aMHTEPECOBAHHBIX JIMII, U TIPU 3TOM OHH YTPaYHBAIOT IPABO
Ha cyZIcOHYFO 3aIUTY IO TOXKJECTBEHHOMY UCKY (3asBIICHHIO).

I'TIK P® conmepxuT McuepnbIBarOIIMi NEpEeYeHb CIydaeB, KOrja
Cy0 npekpawjaem npousso0Ccmeo no 0ey:

1) meno He MOJUIeKUT PACCMOTPEHUIO U Pa3PEIICHHUIO B CYJIE B IO-
pSAKE TPaXXIaHCKOTO CYJIOTPOU3BOJCTBA (€CITM OHO pacCMaTpHUBAETCs
B MHOM TOpSIKE, JHO0 3asBICHHE MOJAHO JUIIOM, KOTopoMy (hee-
paJIbHBIM 3aKOHOM HE TIPENOCTaBJIEHO Takoe MpaBo, JHO0 B 3asBie-
HUH, TIOJAHHOM OT CBOETO MMEHH, OCIAapHUBAIOTCS aKTbl, KOTOPhIE HE
3aTparuBaioT MpaBa MK 3aKOHHBIE HHTEPECHI 3asIBUTE);

2) uMmeeTcsd BCTYNHUBIIEE B 3aKOHHYIO CHJIY U MPHHSITOE 1O CIIOpY
MeXIIy TEMH K€ CTOPOHAMHM, O TOM K€ TPeMeTe U 10 TeM K€ OCHO-
BaHUSM pElICHUE WM OTpeeNieHHe Cy/la O MPEKPAIeHHH TPOU3BO/I-
CTBa TIO JIETy B CBSI3M C MPUHSATHEM OTKa3a MCTIA OT MCKa WA YTBEP-
YKICHWEM MHPOBOTO COTJIAIIICHHUS CTOPOH;

3) ucren oTKa3ajicsa OT MCKa U OTKa3 MPHHAT CYAOM;

4) CTOpOHBI 3aKITIOUYHUIN MHPOBOE COTJIAIIEHNE U OHO YTBEPKIECHO
CcyIom;

5) umeercs craBliee O0s3aTENBHBIM [UIS CTOPOH TPHHSATOE IIO
CIIOPY MEXIY TEeMH )K€ CTOPOHAMH, O TOM JK€ MPeJMEeTe U 10 TEM Ke
OCHOBAHWSIM pelIeHHe TPETEHCKOro Cy/a, 3a NCKIIOUYEHHUEM CITydaes,
KOTZIa CyZ OTKa3aJl B BbIJIa4€ HCIIOJHUTEEHOTO JINCTA HA TPUHYIH-
TEJbHOE UCIIOTHEHHNE PEIIeHHs TPETEHCKOT0 CyAa;

6) Tociie CMepTH TpaXkIaHWHA, SBISIBIIETOCS OAHON U3 CTOPOH I10
JIelTy, CIOPHOE TPAaBOOTHOIIICHHE He JOITyCKaeT MpaBOIpPEeeMCTBa WK
3aBepIlIeHa JUKBUAANNS IOPUIHYECKOTO JTUIA, SBISBIIETOCS OJHON U3
CTOPOH TIO JIeTy.

Ocmaenenue 3asa61eHus 6e3 paccmompeHuss — 3T0 OKOHYaHUE Jie-
7a 0e3 ero paspeleHus Mo CyIECTBY C COXPaHEHHEM BO3MOXHOCTU
€ro pacCMOTPEHUS B OYIyIIEM.
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OcHoBaHMsl JUIsi TAaKOTO OKOHYAHHWS Jiefla MOXKHO pa3JIeiTh
Ha mpu 2pynnoi:

1) obcrosiTensCTBA, CBUACTEIHCTBYIOUINE O HAPYIIEHUH YCTaHOB-
JIEHHOTO TMOpSAIKa MPEeIbsIBICHUS HCKa (HampuMep, HECcOOIIofeHre
YCTAaHOBJICHHOTO JOCYACOHOTO TOPSIKA pa3peIIcHIs CIIopa);

2) HesiBKa B CyIe0HOE 3aCeTaHNE CTOPOH;

3) uHBIE 0OCTOSTENIBCTBA, HAMYHE KOTOPBIX IMPETSTCTBYET pac-
CMOTPEHHIO JIeJla B CHITy MPSIMOTO yKa3aHWA 3aKOHA (HampuMep, Ha-
JMYYe COTJIAIIEHUsI O Tepeaade cropa Ha pa3pelieHne TPeTercKoro
cyna).

OTH OCHOBaHUS 3aKOHOJATENIbHO 3aKperieHsl B 1. 222 I'TIK P®,
B COOTBETCTBHHU C KOTOPOH cy0 ocmasisem 3asgieHue 6e3 paccmom-
PpeHUs, eCIH:

1) ucToM He COOJIFOICH YCTAaHOBIICHHBIN (pemepabHBIM 3aKOHOM
JUTS TaHHOW KaTeTOPHH e WU TIPeyCMOTPEHHBIN JOTOBOPOM JOCY-
JeOHBI MOPSIOK YPETyIUPOBaHHS CIIOpa;

2) 3asBIICHHE MTOJIAHO HEJEEeCITOCOOHBIM JTUIIOM;

3) 3asBIeHHE TIOIICAHO HJIH MTOJaHO JIMIIOM, HE MMEIOIUM II0JI-
HOMOYHIA Ha €T MOJAINMCAaHNE WK MTPEIbSIBICHUE HCKa,

4) B IpOU3BOJICTBE 3TOTO WJIH APYTOTO Cy/Aa, apOUTPaKHOTO Cyna
nMeeTcss Bo30YKIIEHHOE paHee NIeNo MO CIIOPY MEeXIy TEMH K€ CTO-
POHaMH, O TOM K€ MIPEeIMETE U TI0 TEM K€ OCHOBAHUSIM;

5) uMeeTcs corjameHle CTOPOH O Tiepeade JaHHOTO CIiopa B Tpe-
TEHCKUH Cyl M OT OTBETYHKA JO Hayaja PacCMOTPEHHS Jiela 10 Cy-
IIECTBY MOCTYITHJIO BO3PAYKEHNE OTHOCUTEIIEHO PAaCCMOTPEHUS U pa3-
pelIeHus cropa B Cyie;

6) CTOPOHBI, HE IPOCUBIINE O Pa3dOUPATENLCTBE Aea B UX OTCYT-
CTBHE, HE SIBHJINCDH B CYJ [0 BTOPHYHOMY BBI30OBY;

7) ucTel, HEe MPOCUBILHUI O pa3OUpaTeIbCTBE Jefia B €r0 OTCYTCT-
BHUE, HE SIBUJICS B CyJ [0 BTOPHYHOMY BBI30BY, & OTBETUHK HE TpeOyeT
paccMOTpeHus JieNia 1o CyLIECTBY.

Kpowme Toro, B coorBercTBui ¢ 4. 3 cT. 263 I'TIK PD B ciyuae, ec-
T TIPH TIOJ1a4e 3asBJICHUS WM PACCMOTPEHUH JieNa B MOpsIKe 0co0o-
ro MPOU3BOJICTBA YCTAHABIMBACTCS HAJIMYHME CIIOpa O MpaBe, MOJABe-
JOMCTBEHHOTO Cy[y, CYA CBOUM OIIPEICIICHNEM OCTABIISICT 3asBIICHHE
0e3 paccMOTpeHUs, Pa3bsiICHUB (B TOM K€ OINPEHACICHUU) 3asBUTEIIO
W IpyT'MM 3auHTEPECOBaHHBIM JIMIAM HX TPaBO pPa3peIinuThb CIIOp
B TIOPSIIKE HCKOBOT'O TIPOU3BO/ICTBA.
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Ilepeuenr ocHOBaHWH, IO KOTOPBHIM 3asBICHHE OCTaBiAeTCS 0e3
paccMOTpeHusl, UCUEPIIbIBAIOLTUH.

[locne ycTtpaHeHus MepevMCIEHHBIX OOCTOSTENBCTB 3aWHTEPECO-
BaHHOE JIUIIO BIIPaBe BHOBb OOPAaTUTHCS B CY/[I C 3afABIECHHEM B 00IIEM
MOPAJIKE.

§ 4. IIpoTokoJ cynedHOro 3acexaHust

Ilpomoxon cyoebnoeo 3acedanuss — NOKYMEHT, B KOTOPOM OTpa-
JKaeTcsl Bce MPOMCXOJISIIEee BO BpeMs pa30HpaTeNbCTBa B Cy/ie TIEpBOH
WHCTaHIIHH.

ITpoToKOI O3BOJISET CYAY MPOBECTH OKOHYATEIHHYIO OLICHKY JI0-
Ka3aTelbCTB B COBEIATEIbHOW KOMHATE, TAK KAaK UMEHHO B HEM OT-
pPaKEHBI Pe3yNIbTaThl MCCICOBaHMs JIOKA3aTeNbCTB B MpoIecce Cy-
JeOHOTO 3aCe/IaHMs; CIICJOBATENBHO, OH JaeT BO3MOXXHOCTD BBIHECTH
3aKOHHOE M 000CHOBaHHOE peleHue. KpomMe Toro, HUMEHHO MO MPOTO-
KOJIy CyJneOHOrOo 3ace[aHusi MOXKHO TPOBEPHUTh COOTBETCTBHE pellie-
HUSI CyJia UCCIIeJOBAHHBIM M OLICHEHHBIM J0Ka3aTenbcTBaMm. Crenyer
TaKXe 3aMETHUTh, YTO CaM MPOTOKOJ CYJAeOHOTO 3aceJaHUs BBICTYIIACT
B KQ4eCTBE MUCbMEHHOTO JIOKA3aTeIbCTBA 110 JICITY.

B cBsi3u ¢ W310KEHHBIM 3aKOH TpeOyeT BeleHHsS MPOTOKOoJa U Ha
CTaJuM TOATOTOBKH Jefia K CyJeOHOMY pa3OMpaTeibCcTBY, M B XOJE
NpPEABAPUTENBHOTO CYAeOHOTO 3aceaHys, U MPH PACCMOTPEHHH Jiesia
no cyuiectBy. Kpome Toro, mpoToKoJ JOJKEH BECTUCHh U BHE Cyne0-
HOTO 3acefaHusi — TPU COBEPIICHUH OTACIBHBIX IMPOIECCYaTbHBIX
JeWCTBUI (HampuMep, MPH OCMOTPE U HCCIIEJOBAHUU J0KA3aTEIbCTB
M0 MECTY MX HaX0XKJCHUS, BHIMOIHEHUHU CyJIeOHOTO MOPYUCHHS, H3b-
ATUH 00PAa3LOB ISl MCCIIEOBAHMS).

OO0s3aHHOCTh COCTABIICHHS TAKHX IPOTOKOJIOB BO3JIAraeTcs Ha
cekperapsi cyIeOHOTO 3aceaHusl.

AOCOIIOTHO BCe B MPOTOKOJIE OTPA3UTh CIOXHO. 3JIeCh HA IO-
MOIIb CYy MOTYT IPUATH COBPEMECHHBIC TEXHUYECKUE CPEe/ICTBa (ay-
JIMO- ¥ BUJICO3AITUCH), KOTOPBIC IO HACTOSIINETO BPEMEHH — B CHILY
OTCYTCTBHSI 3aKOHOJATEIHLHON 00S3aHHOCTH O MX HCIONB30BAHUIO U
MOCNEYIONIEMY XPaHCHHIO — MPUMEHSFOTCS OTpaHHueHHO. [ToaToMy
3aKOHOJIATENIb 00S3bIBACT OTPAXKaTh B MPOTOKOJIE BCE CYIICCTBCHHBIC
CBeJiCHHS O pPa3OUpaTeNbCTBE Jefla WM COBEPIICHHH OTICIBHOTO
MPOIIECCYANBHOTO ACHCTBHS.
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B 4. 2 cr. 229 I'TIK PO yka3an nepedeHb CBEICHNH, KOTOPbIE BCE-
/12 JOJKHBL OMpaxXcamvCs 8 NPOMmMoKoJie:

1) naTa 1 MecTo CyIeOHOTO 3aceIaHus;

2) BpeMs Hadayia 1 OKOHYaHUS CyAcOHOTO 3aceaHus;

3) HamMEHOBAaHHE Cy/a, PACCMATPHUBAIOIIETO 0, COCTaB Cyaa
U ceKpeTapb CyJeOHOTo 3aceaHus;

4) HauMEeHOBaHUE JIeNa;

5) cBemeHus O SIBKE JIMII, YYaCTBYIOIIUX B JiejIe, UX NpPEJCTaBHUTE-
Jied, CBUIETENIEH, SKCIIEPTOB, CHEIMATIUCTOB, IEPEBOUNKOB;

6) cBeACHMS O Pa3bACHEHWW IUIAM, YYACTBYIOIIMM B JIEJie, WX
MPEACTABUTEISAM, CBUIETENSAM, DKCIIEpTaM, CICIHAINCTaM, IepeBO/I-
YHKaM HX MPOIECCyalbHBIX MPaB U 00I3aHHOCTEH;

7) pacriopspKeHUS TPEICENATeNLCTBYIONIETO U BHIHECEHHBIC B 3aJIe
CylIleOHOTO 3acelaHusl ONpPEeeIICHUS;

8) 3agBneHMs, XoJaTaiicTBa W OOBSCHEHHS JIHI, YYaCTBYIOIINX
B JleJie, UX MpeICTaBUTENEH;

9) mokazaHusA CBHUAETENEH, Pa3bsCHEHUS JKCIIEPTaMH CBOUX 3a-
KIJIFOYCHHUH, KOHCYJIBTAIIUU U MTOSICHEHUS CIICLUAINCTOB;

10) cBemeHus 00 OTJalICeHWH MHUCHMEHHBIX JOKA3aTENbCTB, NaH-
HbIE OCMOTPA BELIECTBEHHBIX J0Ka3aTeIbCTB, IPOCIYIIMBAHUS Ay IN0-
3aucei, MPoOCcMOTpa BUIEO3aINCE;

11) comepkaHne 3aKJIIOUCHUN TMPOKYpOpa M TPEACTaBUTEICH TO-
CyJIapCTBEHHBIX OPTaHOB, OPTAHOB MECTHOTO CaMOYIIPaBIICHUS;

12) conmepkanne cyacOHBIX MTPEHUI;

13) cBeacHHs 00 OTJIANNICHUU W O Pa3bSICHCHHUH COJIEPXKAHHUS pe-
IIeHNS CyJa U ONpPEeIeNIeHNH Ccy/a, pa3bsCHEHNN TOPSIIKa M CPOKa MX
00>KaJI0BaHu;

14) cBeneHust 0 pa3bACHEHWW JIUIAM, YYACTBYIOIIUM B JENe, UX
MpaB Ha O3HAKOMJICHHE C IIPOTOKOJIOM W TIOJIady Ha HEro 3aMedaHuil;

15) mara cocTaBieHHsI MPOTOKOJIA.

Kpome Toro, amamus tpeOoBammii psma crtareid [TIK PO (u. 6
cT. 53, 9. 2 cT. 68, 4. 2 cT. 156, 4. 3 cT. 162 u 1p.) MOKa3BIBAET, YTO
8 NPOMOKOJIe MAKH#Ce O0NHCHBL DbIMbL OMPANCEHDL:

1) 3agBneHue ucTa 00 N3MEHEHWH MM IpeIMeTa Wi OCHOBAaHUS
WCKa, 3asBJICHNE 00 OTKa3e OT HCKa;

2) 3asBIIeHNE OTBETYMKA O MIPU3HAHNHN UCKa;

3) 3asBNIEHHE O 3aKJIIOYEHIH MHPOBOTO COTJIAIICHUS;
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4) mpu3HaHWE CTOPOHON OOCTOSTENHCTB, HA KOTOPBIX JIpyrasi CTO-
pOHa OCHOBBIBAET CBOM TPEOOBAHMS WIIM BO3PAKECHIS,

5) 3amedaHus IepeBOIYHKA 110 TIOBOAY PABUIIBHOCTH MIEPEBOAA;

6) BO3paXeHUs KOTO-JIMO0 M3 YYaCTHUKOB IMPOIECCa OTHOCHUTEIh-
HO JICHCTBUH IIPENCENATENbCTBYOILEIO;

7) neiicTBus 110 0(OPMIICHUTO ITOTHOMOYHH MPEACTABUTEIIA.

Heorpememoil 4acTpi0 MPOTOKONIA SBISIOTCS W TMPHOOIIEHHBIC
K HEMY JTOKYMEHTBI.

IIporoxon cyneOHOTO 3acenaHus AOKEH OBITH COCTaBJIECH M MOJ-
IMcaH He MMO3JHee 4eM dYepe3 3 MHS IMOciie OKOHYaHWS CyAeOHOro
3aceaHus, MTPOTOKOJ OTAEIHHOTO MPOIECCYaIbHOTO EHCTBHUS — HE
TTO37/HEE YeM Ha CIIAYIONIHHA JeHb MOCIIE €T0 COBEPIICHNS.

[Iporokon moammchIBaeTCs MpeACceNaTeN-CTBYIOIMNM H CeKpeTa-
pem cyaebHoro 3acemanusi. OOHapyKeHHBIE B HEM HEJOCTaTKH YCT-
paHsIOTCS MyTeM BHECEHHUs JOMOJHEHUM, N3MEHEHUM, UCIIPaBICHUH,
KOTOpBIE JOJDKHBI OBITH OTOBOPEHBI M YAOCTOBEPEHBI IMOAIHCIMHU
MIpeJICeIaTeNbCTBYIOMIETO U CEKpeTaps CyIe0HOTo 3aceIaHusl.

Jluma, y9acTByromme B Jiejie, UX MpeJCTaBUTENH BIIPaBe BBIPA3UTh
CBOE HECOTJIACHE C MTPOTOKOJIOM CYJIeOHOTO 3acelaHus WK OTACITHHOMN
€ro YacThlO M MOJATh B MMUCHMEHHOM BHJI€ 3aMEYaHUs MOCTE TOATH-
CaHwsI IPOTOKOJIA MPEICENATEIHCTBYOIIM.

3aKOHOM TIPEeIYyCMOTpPEH S-THEBHBI CPOK Ha O3HAKOMIICHHE,
MMMChMEHHOE OOPMIIEHHE HECOTJIACHS C MPOTOKOJIOM CyAeOHOTO 3a-
Ce/aHus U 1Mo/1avy 3aMEeYaHu B CY/I.

3aMeuyaHuss Ha TPOTOKOJ PACCMATPHUBAIOTCS TMOJIKCABIIUM €TI0
CyIbel B TeUEHHUE 5 AHEH co AHS UX MOoJayu.

[To wToram paccMOTpeHHUs 3aMEUaHWil cyObsi HadeleH HOTHOMO-
YUSAMU:

1) yocTOBEpUTh PaBUIBHOCTh 3aMEUaHHIi B TIOTHOM 00bEME;

2) yIOCTOBEPHUTD MIPABUIBHOCTh YACTH 3aMCUYAHHIA;

3) BBIHECTH MOTHBHPOBAaHHOE ONpEAETICHUE 00 UX MOJTHOM OTKJIO-
HEHUU;

4) BBIHECTH MOTHBHPOBAHHOE OMpeeiieHHe 00 UX YaCTHYHOM OT-
KJIOHEHUH.

He3aBucumo oT peann3oBaHHBIX CyJOM MOJHOMOYHUHN 3aMedaHUs
npuoOlIarTcs K MaTepuanam gena. Kpome toro, 3aMeyaHuss MOTYT
OBITH TIOJIOKEHBI B OCHOBY aIEJUISIIMOHHON WM KacCallMOHHOM Ka-
JOOBI.
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I'masa 12. IlocTanoByieHMs CyAa NEPBOM MHCTAHLIMU
§ 1. [lonsiTve U BUABI CYAeOHBIX OCTAHOBJICHU

[IpaBocyue 1o rpaxaaHCKuUM JieliaM OCYIIECTBIISICTCS MyTeM pac-
CMOTpEHHS U pa3pelleHus uX B cyneOHOM 3aceqanuu. PaccMorpenune
Jena TpeacTaBisieT co00i YCTaHOBIIEHHUE €r0 OOCTOSTENbCTB, CBEIC-
HUH 0 (akTax, MMEIOINX MOpUInYecKoe 3HaueHue. PaccmartpuBas
JeTI0, CyJl TaKKe ONpe/eNnseT IOPUINYECKHe B3aHMOOTHOILICHHS CTO-
POH, 3aKOH, KOTOPBIM CJIelyeT PYKOBOJCTBOBATHCS, U HOPMBI, TIOJJIe-
Kalye MpUMEHeHWIo. PaspemieHue nena BbIpakaeTcs B CY>KACHUIX
CyJla, BOJIEU3BABICHHUSX U T.I. DTU CYXAEHUS (BOJIEU3BSABICHHS) BBI-
CKa3bIBAIOTCS B (POPME MOCTAHOBIICHHIH.

Ilocmanosénenuss cyoa — BIAacTHBIE BOJIEBBIE aKThI, 00S3aTEIbHbIC
JUISL ACTIONIHEHWST BCEMH YYaCTHUKAMH TIpoliecca M OOecriecueHHbIC
rOCYJJApCTBEHHBIM TNpHHYXJIeHHEM. OHM HEOJHOPOIHBI TI0 CBOEMY
3HAYEHUIO H COJICPIKAHUIO.

Paznu4aror ciienyromniie suovl cyO0ebnvix nocmanosienuil: cyneo-
HBIC pElICHMS, CYJcOHbBIE ONpeIeIICHH S, CYACOHbIC TPUKA3hI.

[MocranoBinenue cyaa MepBOd WHCTAHIMU, KOTOPBIM JIEIO paspe-
[IaeTCsl 1O CYNIECTBY, BBIHOCUTCS B JOPME petieHus..

DOTHUM aKTOM OKOHYATEIFHO pa3pemiaeTcs BOmpoc 00 oxpaHe
Y 3aIiTe TIPaB M 3aKOHHBIX WHTEPECOB IPAKJAH MM OPTaHU3AIIHA.
B pemrenun coniepKuTCsl UTOTOBEIN BBIBOJ CyJla O IPUMEHEHHUH OTIpe-
JIeJICHHOH HOPMBI HJT HOPM K KOHKPETHOMY CIIy9aro’.

[To xaxxaOMy IpakJaHCKOMY ey CyI MOCTAaHOBIISIET, IO 00IIEMY
NpaBUITy, OJHO pelieHHe.

Hapsiny ¢ pemenusiMu cyJ| epBoil MHCTAHIIMU BBIHOCHUT onpedesie-
Hust. VIMU paspemiatoTcsi OTAebHbIE BOIIPOCH, BO3HUKAIOIIUE TIPH pac-
CMOTPEHHH TPaXKIAHCKOTO JieNia, a TaKKe MPU HMCTIONHEHUH DPEIICHHUS
cyaa (Hanpumep, 00 OTIOKEHHH pa3OMpaTenbCTBa JAena, O TpeKparle-
HHH TIPOM3BOJICTBA T10 ey, O Ha3HAYCHUH IKCIIEPTU3HI).

KonnuectBo onpenenenuil mo pasperraeMomy eIy ONpenensercs
€ro 0COOEHHOCTSIMH.

CyoOebublii npuxa3 IpeCTaBIseT COO0H MOCTAaHOBIICHUE CY/a, BbI-
HECEHHOE TI0 3asBJICHUIO KPETUTOPa O B3BICKAHUHU JICHE)KHBIX CPE/ICTB

' Cm.: Mypsuy M.A. CynebHoe pelueHve (TeopeTuyeckue npobnembl). M.,
1976; 3elidep H.5. CynebHoe pelueHne no rpaxxgaHckomy aeny. M., 1966.
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WM 00 ucTpeOOBaHNH JBMKUMOTO MMYIIECTBA OT JODKHUKA. OH BbI-
HOCHUTCS TOJIBKO B TOpSAAKE MpHKa3zHoro mpowmsBoxactBa (ri. 11 T'TIK
P®) n HampaBieH Ha MPUHYAWTENHHOE UCIIOJIHEHHE CTPOTO Ompere-
JICHHBIX TpeOoBaHUiT 6€3 pa3perieHus aema Mo CyIecTBY.

Bonee moapoOHO BHABI CyAeOHBIX MMOCTAHOBIEHUI paccMaTpuBa-
IOTCS JlaJiee.

§ 2. CyneOHoe pemenmue.
3akoHHas cujia cyieOHOro pemieHus

CyoebHoe peuienue — 3TO BBIHOCUMOE UMEHEM I'OCy1apCTBa Io-
CTaHOBJICHHE OTHOCHUTENIBHO CYIIECTBa CIOpa CTOPOH B HCKOBOM
MIPOU3BOJCTBE, a TaKXe OTHOCHTEIHHO O0BEKTa mpolecca B Jele
0co00ro MpoM3BOACTBA WJIM B JAeJie, BOZHHUKIIEM M3 MyOIMYHBIX
NIPaBOOTHOIIEHUI.

B pemennn, kak yxe OTMEYaloch, COJAEPIKUTCS BBIBOJ CyJa
0 MIPUMEHEHUU OIPEAEIEHHON HOPMBI ITpaBa K KOHKPETHOMY CITyyarlo,
MaTepUaIbHO-IIPABOBBIM OTHOILIEHHUSAM CTOPOH.

CBoUM pelIeHHEM CyJ BOCCTaHABIMBACT HAPYIICHHBIE OTBETYH-
KOM TIpaBa UCTIa MO0 OTKJIOHSET ero HeoOOCHOBaHHBIE TPpeOOBaHUS,
3alUInas TeM CaMbIM IIpaBa OTBETYMKA. B OTHENBHBIX ciyuasx cy-
neOHOoe pellleHHe YCTpaHsSeT HESICHOCTh B COACPKAHWW WM CaMOM
(hakTe cyImecTBOBaHUS CIIOPHOTO MaTepUATBLHOTO ITPABOOTHOIICHHUS.

Kpome Toro, B cy1eOHOM peleHHH MPOSBISIOTCS NPOQHIaKTHYE-
CKasi W BOCMHUTaTeNbHas (YHKIWU TPAKAAHCKOTO IMPOLECCyalbHOTO
npaBa.

Pewienne, nmpoBo3riamenHoe uMmeHeM Pocculickoit ®enepauuu,
MPUJIACT BHIBOJY CYJIa BJIACTHBIN, OCCCIIOPHBINA U 00IIC00sI3aTeIbHBIN
Xapakrep.

Hapywenue npeonucanus cyoa Modicem noeneus:

1) npuHyIMTENbHOE NCTIOTHEHUE;

2) aAMMHUCTPAaTUBHOE WM YTOJIOBHOE HaKa3aHUE,;

3) B3bICKaHHUE YOBITKOB.

Buowi pewenuii. 3akOHOAATETECTBO BRIICTSCT UX TPH BHUJIA:

1) pemieHust MUPOBOTO CYIbH;

2) pemenus GenepaabHOTO Cy/a MepBO HHCTAHIINY;

3) anemuIsIMMOHHOE peIIeHNE.

B ocHOBy 3TOro [eneHusi MONOKEeH CYOBeKT, YIMpaBOMOUYEHHBIH
BBIHOCHUTH TO MJI HHOE pEIlIeHHe.
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B Hayke rpakJJaHCKOTO MPOIECCYaIIbHOTO MpaBa OOBIMHO pasiu-
yaom wecms U008 peleHul:

1) o6prayHOE (OCHOBHOE);

2) 3a04HOE;

3) mpomMexXyTOYHOE;

4) MOTOTHUTENHHOE;

5) 9acTHU4YHOE;

6) yCIIOBHOE.

Obviunoe (ocho6Hoe) peutenue TPEICTABIAET c000H CynaeOHBII
aKT, KOTOPBIM JIE€J0 Pa3pelaeTcs Mo CYWECTBY B Cylne NEPBON HH-
CTaHIIMU U KOTOPOE MOTHOCTBIO OTBEYAET MPEAbABIIEMBIM 3aKOHOAA-
TEJILCTBOM TPEOOBAHUIM K TAKOTO POJia CyAeOHBIM IIOCTAHOBIICHHUSM.

3aounoe peuwienue MpenCTaBIAET COOOM aKT, IPUHUMAEMBIH B OT-
CYTCTBHE XOTs Obl OAHON u3 cTopoH. Kpome Toro, mox 3a04HbIM IO-
HUMAIOT PEUICHHE, BEIHECEHHOE CYyJIOM B OTCYTCTBHE OTBETYHKA, H3-
BEIIEHHOTO HaJUIeXalluM 0o0pa3oM O BpPEMEHH M MeCTe CyAeOHOTro
paccMOTpPEHUs €N, HO HE SIBUBIIETOCS W HE 3asBUBIIETO NMHCHMEH-
HOH MpPOCBhOBI O PACCMOTPEHUH JE€ja B €ro OTCYTCTBHE (3a0YHOE pe-
LIEHUE B Y3KOM CMBICTIE).

Ilpomesicymounvim cUUTaeTCA peuierue, KOTOPOE Pa3perIaeT UCK
B IpUHLOHUIIE (T.€. pa3peliaeT BONpoC O MpaBe), HO BOMPOC O pazmepe
NPUCYXKAEHHOH CyMMBI, 00 MMyIIecTBe, MOAJEKAILIEM Iepenave, u
MPOY. OCTaBIISICTCS OTKPBITBIM M YCTaHABIMBAETCA OTHEIBHBIM (I0-
MOJTHUTENIEHBIM) PELIEHUEM.

I'TIK P® ne npenycmaTpuBaeT NpoOMeEKYTOUHOro penienusd. OanHa-
ko cT. 160 AIIK P® nomyckaeT BO3MOXKHOCTb pPacCMOTPEHHS Jena
B pa3leNbHBIX 3aceAaHusIX apOMTPa)KHOTO CyJa C BHIHECEHHEM COOT-
BETCTBYIOILIETO PEIICHNUS.

LononnumenvuvimM UMEHYETCS peuienue, BBIHOCUMOE CYAOM Ui
BOCTIOJTHEHHUS TPOOETIOB OCHOBHOTO PELICHUSI.

Yacmuunoe peuienue TOCTAHOBISETCS MO YacTH MCKOBBIX TpeOO-
BaHUM, CUMTAIOUIMXCSA JOCTATOYHO IOJHO U BCECTOPOHHE MCCIENO-
BaHHBIMH. Bormpoc 00 ocTaibHBIX TpeOOBaHHSX OTKIIAABIBACTCS 0
BBISICHEHHS HEOOXOTUMBIX OOCTOSATENBCTB, MPEACTABICHUS, HUCCIEI0-
BaHUS U OLIEHKH COOTBETCTBYIOUIMX JO0Ka3aTelbCcTB Mo Jeny. Hampu-
Mep, TaKhe PEIIeHHs MOIJH BBIHOCHUTHCS OTHOCHUTEJIBHO TOW 4acTd
TpeOOBaHMH HCTIA, KOTOpas IMpHU3HAeTcs OTBeT4rKoM. [lo ocmapu-
BaeMbIM TPEOOBAHUAM MPOIECC MPOIOIIKAICS.
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I'TIK P® He npegycMarpuBaeT BO3MOKHOCTH BBIHECEHHSI YaCTUY-
HOTO PEIICHUSI.

Ycnosnvim pewenue Ha3piBaeTCs TOT/A, KOT/IA OHO BBIHOCHUTCS OT-
HOCHUTETIPHO TIpaBa HCTIA, KOTOPOE 3aBHCUT (HE 3aBHICHUT) OT HACTYII-
neHusi (HEHACTYTUICHHS) OIIPENeNIeHHOTO OOCTOATENBCTBA JTHOO OT CO-
BepIleHNs (HECOBEPIICHHU) OJHOM U3 CTOPOH KaKUX-JIMOO EHCTBHIA.

[IpoueccyanbHbIil 3aK0H, MO O0IIEMY MPABHITY, BO3MOXXHOCTH BBI-
HECEHHUs CYJIOM YCJIOBHOI'O pPEIEHHUsl He JOoMycKaeT. B kadectBe uc-
KJIIOUEHHUS MOXHO YKa3aTh Jefia O B3bICKAaHWU aJUMEHTOB Ha HECO-
BEpUICHHONETHUX JeTei, rae Cyln BIpaBe, PYKOBOJACTBYSCH 4. |
cT. 108 CK P®, BEIHECTH ITOCTAHOBJICHUE O B3BICKAHWM AJIMMEHTOB JIO
NPUHATUS PEUICHUS CyJa U BCTYIUICHUS €r0 B 3aKOHHYIO CHIY. JTO
o0ecrieunBaeT MMYIICCTBEHHBIC WHTEPEChl HECOBEPIIICHHOJIECTHUX
rpaKJaH Ha MEPUOJ 0 pa3pelieHus Cropa cynoM. B atux ciayuasx
CyJ TIO 3asIBJICHUIO 3aMHTEPECOBAHHOTO JHUIA OJHOBPEMEHHO C IIPH-
HSATHEM UCKOBOI'O 3asBJICHUS 00 aIMMEHTaX BIIPABE BBIHECTH IOCTa-
HOBJICHUE, 00S3bIBAIOIICE OTBETYMKA BPEMEHHO MPEOCTABNIATh CPE/l-
CTBa Ha cojJepKaHue peOeHKa.

Bompoc o Mecte Takoro mocTaHoBleHUs He paspemreH. OHO o0ma-
JaeT YepTaMU U YCIOBHOTO PEIICHHS, KOTOPOTO B HACTOSIIECE BPEMsI
B I'TIK PO ner, u cyne6HOTrO nprKa3za — B 4acTH (GOPMBI, HO OTJINYa-
€TCSl OT HEro HaJMYHUEM CITOpa O TIpaBe.

Cooepoicanue peuienusi. 3aKOHOAATEIHCTBO TIPEIBSBIISET OIpeEie-
JICHHBIE TPEOOBAHUS K COAECPIKAHUIO CyIeOHOTO PEIICHHUS.

B cooterctBuu co ct. 198 I'TIK P® cynebHOe perieHne TOMHKHO
cocmoams U3 uemvlpex uacmeli: BBOJHOM, ONMUCATEIHLHOM, MOTUBHUPO-
BOYHOM, PE3OJIFOTUBHOM.

B 6600n01i wvacmu cyneOHOTO peIIeHUs yKa3vleaiomces: 1aTa u Me-
CTO TIPUHSATHS PEUICHUS, HAUMEHOBAaHHE M COCTaB CyJa, CBEIACHHUS
0 ceKkpeTape cyAe0HOro 3acelaHus, CTOPOHAX M APYTUX JHILAX, yda-
CTBYIOIIUX B JIeJie, O MPEACTABUTEIAX, IPEAMETE CIIOpa WU 3asBIICH-
HOM TpeOOBaHUH.

CaenieHVsI BBOJHOW YacTH PacIoaraloTcsi B KOMITO3UITHH Cye0-
Horo pemieHusi mexay cioBamu «Mmenem Poccuiickoit denepanumny»
1 JIO CITOB «Y CTaHOBHID.

OnucamenvHas yacme JOIDKHA COJAEPKaTh TpeOOBaHUE WHCTIA,
BO3PD@KEHUS OTBETYMKA M OOBSCHEHHS APYTUX JIHI, YYaCTBYIOIIHX
B JIeTe.
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Cyn uznaraer nepBOHaYajbHbIE W BCTPEYHBbIC TPEOOBaHHS U UX
000CHOBaHUE; BO3PAKECHUS U UX 00OOCHOBAHUE.

OnmcarenpHas 4acTh 3akaH4mBaeTcs (paszoir «McciaemoBaB 00-
CTOSITETILCTBA JIENIa, 3aCiyIlaB OOBSCHEHUS CTOPOH W JIPYTUX JIHII,
YYaCTBYIOIIUX B JIeNe, CYJ| CYUTACT, YTO UCK TOJICIKHUT YAOBIECTBOPE-
HUIO (MTOJTHOCTBIO WIJIM YaCTHYHO, HE MOJUICKUT YJOBJIETBOPECHUIO)
O CJICAYIOIIAM OCHOBAHHSIM).

Momusupogounas uyacms CyJneOHOTO pEIICHUs YKa3blBaeT Ha
OKOHYATENBHBIN BBIBOJ] CyJia TI0 JIeJIy ¥ ero 000CHOBaHUE.

B MOTHBUPOBOYHON YaCTH PEIICHHS 00CHbL ObIMb YKA3AHbL: 00-
CTOSITENILCTBA JIeNla, YCTAHOBJIICHHBIE CYJIOM; JIOKAa3aTeNIbCTBA, HA KO-
TOPBIX OCHOBaHBI BBIBOJIBI CYyJIa; JIOBOJIBI, IO KOTOPBIM CYJl OTBEpract
T€ WIA HWHBIC JIOKA3aTEeNIbCTBA, HOPMBI TpaBa, KOTOPHIMH PYKOBOJ-
CTBOBAJICS CY/I TPU BBIHECEHUH PELICHUSI.

3akaH4YHMBaeTCS MOTHBHPOBOUYHAS YacTh (hpa3oi «C ydeToM H3Io-
JKEHHOTO, Ha OCHOBaHHU (MIPUBOJATCS HOPMbI MAaTEPHATBHOTO MPaBa)
U PYKOBOJCTBYSCH CT. (HOPMBI MPOIECCYANTBHOTO TIpaBa, OOBIYHO
cT. 12, 198), cya pemmmy.

Pezoniomusnas yacme penieHus — OKOHYATEIbHBIA BBIBOJ CyJa
00 YJOBJETBOPEHUU WM 00 OTKa3e B YAOBJICTBOPCHUHM HCKa (3asiB-
JIeHHOTO TpeOoBaHusA). B Hell Takke NPUBOJUTCSA pacmpelesicHHue
CyJIcOHBIX PACXOIOB, MOPSIOK 00XKATOBAHUS PEIICHUS CYA.

JlaHHBIN BBIBOJA W37araeTcssi B ¢GopMe KpaTkoro mpukasza (B3bl-
CKaTh, 00513aTh, BO3MECTHUTh, OTKA3aTh H JIP.).

Tpebosanus x cyoeonomy pewenuio. OCHOBHBIE TpeOoOBaHUS,
MIpeIbSIBISIEMbIE K CyIe0HOMY PEIIeHUI0, — €0 3aKOHHOCTh M 000C-
HOBaHHOCTH (cT. 195 ['TIK PD).

OT1u TpeOOBaHUS HANPABICHBI HAa TO, YTOOBI 3AIIUTUTH HAPYIICH-
HOoe (ocmapuBacMoe) IpaBO, BOCCTAHOBUTb M 0OOECHEYUTH BO3MOXK-
HOCTh €r0 HaJJICKAIIEro OCYIIECTBICHHUS, OKa3aTh BOCIHUTATEIHLHOE
BO3/ICHCTBHE HAa YYaCTHUKOB CYJONPOHU3BOACTBA.

B ropunmyeckoidl nuTepaType YINOMHHAIOTCS M JApPYrue TpebdoBa-
HUS, KOTOPBIM JOJDKHO OTBeyaTh cyleOHoe pemieHue. OHH Taroke
3aKpEIUICHBI B MPOLIECCYaTbHOM 3aKOHE, HO HE MPSIMBIM, & KOCBEHHBIM
Croco0oM; 3TH TpeOOBaHMs BBIBOJISATCA U3 HOPM 3aKOHOIATEIBCTBA U
MO0 CBOCU CYTH SBIISIOTCS 00s3aTeNbHBIMU. Cpelld HUX MOXKHO OTMe-
TUTh TpeOOBaHHUE MOIHOTHI, ONPEACIICHHOCTH, 3aBEPILICHHOCTH, KaTero-
PUYHOCTH, O€3YCIIOBHOCTH, MOTHBUPOBAHHOCTH U JIp. DTH AehUHUIUY,
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BbIpa0OTaHHBIC MPABOBOW JIOKTPHUHOM, IO3BOJSIOT AaKICHTHPOBATH
BHUMAaHUE TIPABOIIPUMEHHTEIISI Ha BCEX TPEOOBAHUAX WIIM XapaKTepu-
CTHKaX, KOTOPBIM JOJDKHO OTBedaTh cynedHoe pemenue. [lo cymect-
By, OHHM OIPEICISIOT comepkanne u ¢GopMy CyaeOHOTO pEIICHHUS.
Benp pemenne cyga — 3TO M aKT TOCYyJapCTBEHHOW BIACTH, M aKT
paspelieHusi KOHKPETHOTO CIopa, U MPoIecCyalbHbIH JOKYMEHT.

Pewenue ssnsemcsa 3akouHbiM B CIydae, KOTJa OHO TIPHUHATO MPH
TOYHOM COOJIOZCHUH HOPM IPOLIECCYaTbHOTO MpaBa U B ITOJHOM CO-
OTBETCTBHUHU C HOPMAaMH MaTepHAILHOTO TIPaBa, KOTOPhIE IPUMEHUMBI
K JTAaHHOMY MPaBOOTHOIIEHUIO, MJIM OCHOBAaHO HAa TOYHOM IPUMEHE-
HUU B OTPECIICHHBIX CIydJasX aHaJIOTHH 3aKOHA WJIM aHaJIOTHH IpaBa
(ct. 1,49. 3 ct. 11 I'TIK PD).

[Tpu paspemieHMH KOHKPETHOTO TPaKAAHCKOTO JieNia CyJ JOJDKEH
OTIPENEeUTh HOPMBI NPOLECCYANbHOIO MpPaBa, KOTOPBIMH CIEIyeT
PYKOBOJICTBOBaThCs. HenpaBwiibHOE NPUMEHEHHE HOPM IpOLECCy-
AIBHOTO TIpaBa SIBJSIETCSl OCHOBaHWEM JUIi OTMEHBI PELICHUs cyna
B aleJUISIIMOHHOM WK KaccaninoHHOM nopsiake (ct. 364 T'TIK PD).

Cyn nomKeH He TOJBKO BBHIOPaTh M NPUMEHUTH HAJJICKAIIYIO
HOpPMY, HO U TIPaBHJIBHO HCTOJKOBAaTh 3aKOH B COOTBETCTBHU C €O
cMBICTIOM U coaepkanneM. CyJ IODKEeH Takke yOeTUThCs, 4TO 3Ta
HOpMa SIBIISIETCSL JEUCTBYIOLIEH, T.e. HE OTMEHEHAa W HE H3MEHEHA.
Kpome Tor0, MO’keT BOBHHKHYTH BOIIPOC O €€ COOTBETCTBHHU ITOJIOKE-
Husim Koncturynuu PO.

CynebHoe pelieHHe JOHKHO CTPOHUTHCS C y4eTOM TpeOOoBaHHs
0 BEpXOBEHCTBE 3akoHa. [IpomeccyanbHbIil 3aKOH TIPSIMO yKa3bIBa-
eT: CyJ, YCTAaHOBUB IIPU pa3pellieHHH T'PakIaHCKOTO Jella, 4YTO
HOPMATHBHEIN MPaBOBOM aKT HE COOTBETCTBYET aKTy, UMEIOIIEMY
OONBIIYIO FOPUIUYECKYIO CHIIYy, MPUMEHSET HOPMBI TOCJEIHErO
(4. 2 ct. 11 T'TIK PD).

Kpome Toro, cya 06s3aH pa3peiinTs (BO3HUKAIOIINE HHOT/IA) KOJI-
JU3UH MEXKAY aKTaMH OJHOTO YPOBHS, ONpPEACIHB MX TOPHU30HTAIb-
HYIO HEPaPXHIO, T.€. MPUMEHUB 0oJice O3 JHHUI aKT.

[Ipu oTCyTCTBUHM HOPMBI TIpaBa, peryUpPYOIIei JaHHOe PaBOOT-
HOLICHUE, CyJ MPHUMEHSIET HOPMY, PETYJIHPYIOUIYI CXOJIHBIE OTHO-
HICHUS (aHATIOTHSI 3aKOHA), a IPH OTCYTCTBUHM M TAKUX HOPM — UCXO-
IUT U3 OOLIMX Hadal M CMBIC/Ia 3aKOHOAATEIhCTBA (T.€. MPUMEHSET
AQHAJIOTHIO TIPaBa).
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B cBs3u ¢ mHTerpanmeit Poccun B 00ImEeMHpPOBOE MPOCTPAHCTBO
BCC€ Yall€ BO3HUKACT H606XOIII/IMOCTI) NPUMCHCHHUA HOPM HE TOJBKO
OTCUYCCTBEHHOT'O, HO W HWHOCTPAHHOI'O, a TaKXE MCKIAYHApOIHOI'O
mpaBa. B coorBerctBum ¢ 4. 4 ct. 11 I'TIK P® u mocranoBieHuem
[Tnenyma BepxoBaoro Cyaa P® ot 10 oktsa6pst 2003 r. Ne 5 «O mpu-
MEHEHUH CcyJaMH 00IeH IOPUCTUKIINA OOIICTIPU3HAHHBIX TPHHIIAIIOB
Y HOPM MEXAYHapOJHOIO IpaBa U MEXAYHAapPOIHBIX JOroBOpoB Poc-
cuiickoit denepauun» Cya IPUMEHIET HOPMbI HHOCTPAHHOTO TIpaBa.
Ecnu mexayHapoHbIM J0roBopoM P®D ycTaHOBJIEHBI HUHBIE TTpaBUia,
4YeM TpeIyCMOTpEeHHBIE HOPMATHBHBIMH TPAaBOBBIMU akTamu P®, To
CyIl IPH PAaCCMOTPEHHUH H pa3pelIeHNH TPaKJAaHCKOTO Jiea MPUMEHS-
€T MpaBWIa MEXTyHapOJHOTO JOTOBOPA.

CoOBOKYITHOCTh BCEX YKa3aHHBIX BBIIIIE MMPaBUII 00pa3yeT TpeboBa-
HUE 3aKOHHOCTH CYyJIeOHOTO PEIICHUSI.

Pewenue cyoa cuumaemes ne3akoHHvIM ¢ TOUKH 3pEHUST MaTepu-
aJNBHOTO paBa, eCIN CY I

1) mprMeHMIT 3aK0H, HE TOJUIeKAIIUil TPUMEHEHHUIO:

2) He IPUMEHIIT 3aKOH, TTOJICKAITHHA TPUMEHEHHIO;

3) HeTpaBUIIEHO MCTOJKOBAII 3aKOH.

OOBIYHO ATO MMEET MECTO TNPU HENpPaBUIHHON KBaTU(UKAIIUU
FOPUIMYECKUX B3aUMOOTHOIICHUH CTOPOH, ONIMOOYHOM MMOHUMAaHUU
cdeprl ero ACUCTBHA, JIOKHOM ONpENEICHUH MpeAMeTa MPaBOBOTO
peryinpoBaHus, Kpyra Jull, K KOTOPBIM IPUMEHUM 3aKOH, U AP.

Pewenue cyoa cuumaemcs 060cHo6aHHbiM, €CIIA BHICKA3aHHBIE B
HEM CYXICHUA MOJHOCTBIO COOTBETCTBYIOT YCTAHOBJICHHBIM CYJIOM
oOctoarenpcTBaM. Eciii B HEM H3JI0KEHBI BCE MMEIOIINE 3HAYCHHE
U J1ena 0OCTOSITENThCTBA, BCECTOPOHHE W ITOJIHO BBIICHEHHBIE B CY-
JIeOHOM 3acefaHuy, TMPUBEICHBI OTBEYAIOIINE MPEABSIBISIEMBIM TpE-
OOBaHMSM JIOKa3aTeNbCTBA B TIOATBEPXKICHUE C(HOPMYITHPOBAHHBIX
CyIIOM BBIBOJIOB OO0 YCTaHOBJIEHHBIX OOCTOSTENBCTBAX J€Ja, IpaBax
1 00513aHHOCTSAX CTOPOH.

MOoHO CKa3aTh, YTO 0OOCHOBAHHOCTH CYJIEOHOTO pEIleHUs] 0XBa-
THIBA€T TPW B3aUMOCBS3aHHBIX 3JIEMEHTa: OOCTOSTENIbCTBA JIENa, JI0-
Ka3aTeJbCTBa 1O JIETy, BBIBOABI Cy/a, MOATBEP KIEHHBIE HCCIIEeIOBAH-
HBIMH JIOKa3aTeIbCTBAMH .

' Cm. nocrtaHoBreHue MMneHyma BepxosHoro Cyma P® oT 19 aekabps
2003 r. Ne 23 «O cynebHom peLueHun».
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Pemrenvie cyma, ucxonsi U3 M3JIOKEHHOTO, CYMTACTCS 0OOCHOBaH-
HbIM, €CJIU:

1) cynom uccnenoBaHbl Bce 0OCTOSTENBCTBA, UMEIOIINE 3HAYEHUE
JUTSL JIeNa;

2) B OCHOBY pElICHUS Cy/a MOJOXKEHBI TOJIBKO T€ 00CTOATENLCTBA,
KOTOPEBIE CYJ YCTAHOBUJI C IMOMOIIBIO OTBEYAIOMIUX MNPCABABIACMBIM
TpeOOBaHUSIM JIOKA3aTeIbCTB, HEMOCPEJACTBEHHO HMCCIICAOBAHHBIX HM
B 3aJIe CyIeOHOTO 3aceaHus;

3) BBIBOJBI CyZa O TIpaBaxX M OOS3aHHOCTAX CTOPOH, pacIpeerie-
HUE CyAEOHBIX pacXoJ0B U T.I. COOTBETCTBYIOT OOCTOSTEIHCTBAM
Jiena.

Pewenue cyoa sersemcs 6e3ycnoenvim, €Cli B HEM YETKO H HC-
YEePIBIBAIOIIE H3JI0KEHBI MOPSJIOK U CIIOCO0 €ro UCITOTHEHUSI.

TpeboBaHrne 0Oe3yCIIOBHOCTH O3HAUYAET, UYTO JCUCTBHE CyAcOHOTO
pellicHHs] HE MOXET CTaBUThCS B 3aBUCHUMOCTH OT HACTYIUICHUS WM
HEHACTYIUICHUS] KakuX-muOo ycioBuid. OHO JOMKHO OBITH OKOHYA-
TEJBHBIM.

Haynmine Tex WIn WHBIX YCIIOBHH, OTOBOPOK OCTABISICT HEOMPE/Ie-
JICHHOCTh BO B3aMMOOTHOIIICHUSIX CTOPOH M caMo Mo cebe crocoOHO
MPUBECTH K KOHDIIHKTY.

Pewenue signsiemes onpedenennvim, €CIA B HEM B KaTETOPUYHOMN
dopme chopMyTHpOBaH OTBET Cy/Jia Ha BOMPOC O MpaBax U 00sA3aHHO-
CTSX KaXJIOU M3 CTOPOH, SICHO BBIPAXEH BBIBOA 00 YIOBJICTBOPCHUU
HCKA MOJHOCTHIO WIIH B YACTHU JIMOO O HEYIOBICTBOPEHHH UCKA.

Periienre MOMKHO MOATBEPAUTH OJHO KOHKPETHOE CYOBEKTHBHOC
NpaBO WM IOPHAMYECKYI0 O00S3aHHOCTH, HCKIIOYHMB BO3MOKHOCTH
BbIOOpa croco0a 1 MOPAIKa HCIIOTHEHUS.

Crenyer OTMETHUTB, YTO IPaXXIaHCKOE MPOLECCYaIbHOE 3aKOHOAA-
TEJILCTBO JIOMYyCKaeT (akynbTaTHBHBIC pemeHus. [lon HUMU MmoHUMa-
IOTCSl TaKHe CyAeOHbIC pEelICHHs], B CHJIy KOTOPBIX OTBETYHK 00s3aH
COBEPLINTH OIpeJeNeHHbIe ACUCTBHSA, HO €CIH 3TO HEBO3MOXKHO —
COBEPILINTH B3aMEH ApYroe JeicTBue (HampuMep, B COOTBETCTBUH CO
ct. 205 I'TIK P®D).

Pewenue cyoa sensemcs noanvim, €CIM OHO COAEPIKUT Pa3BEpHY-
ThI€ OTBETHI Ha BCC 3asABJICHHBIC TpC6OBaHI/IH " BO3pPAXKCHUA CTOPOH.
B pemmenun 1omkHO OBITH YeTKO ¢(OPMYIHPOBAHO, YTO MOCTAHOBHUII
CyJ 1o KaxkaoMmy TpeboBanuto. Henmomyctumo, HanpuMep, Mpu3HaHUE
IpaBa CyNpyroB Ha pPaBHBIE JOJHA B COBMECTHO HAXKUTOM HMYIIECTBE
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0e3 yKa3aHUs Bellei, KOTOpbIE NPUCYKIAIOTCS KaXKJIOMY W3 HUX.
[IposiBiieHNEM HETOIHOTHI CY/IEOHOTO PEHIeHUs] MOXKET OBITh TO, YTO
CyJl YJOBJETBOPHI TpeOOBaHMS HE BCEX WCTIOB HMJIM B OTHONICHUH
YacTU OTBETYHKOB.

OO0BABHB pelIeHHE 10 AETy, Cy/ He BIIpaBe ero OTMEHUTH WIIN U3-
MeHUTh (4. 1 ct. 200 I'TIK P®). B 10 e Bpems cyneOHOE pelieHne
WHOT/Ia HE JUIIIEHO HEJOCTAaTKOB, OOYCJIOBIEHHBIX HEBHUMATEIHHO-
CTBIO, MIPOCYETAMU CyJa W JAp., HE CBA3aHHBIX ¢ MpobeiramMu B ycCTa-
HOBIICHUH (DaKTUYECKUX OOCTOSITENECTB JIeNa, C MUCCIECHOBAaHUEM J0-
Ka3aTejIbCTB 0 HEMY, YCTAaHOBIIEHHEM IPaBOOTHOIIEHUH CTOPOH.
B aTom ciywae, wcxons W3 MPHUHIMIIA TIPOLECCYyaTbHOW 3KOHOMHH,
HET CMBICIIa OTMEHSTh PEIICHHe W PacCMaTPUBATh €ro BHOBB, YTOOBI
C YBEPEHHOCTHIO TIOJIYYUTh TOT K€ MaTepUAIBHO-TIPABOBON U TPOIIEC-
CyaJIbHBIH pe3yJbTarT.

PaccmoTpum Takue cirydau 6ojee ToApoOHO.

Hcnpasnenue onucox u A8HbIx apugmemuieckux owuboK B pele-
HuM cyaa (4. 2 cr. 200 I'TIK P®). Cyx MoxeT 1o cBoeil WHUIMATHBE
WK TI0 3asBJICHUIO JIUI], YYaCTBYIOIIMX B JieJie, UCTIPABHUTH JOMYIICH-
HBIE B PCIICHUU ONMCKU WU SBHBIE apU(PMETHIECKUE OITUOKH.

Bomnpoc o BHeceHHH UCIIpaBIEHUM B pelIeHUE CyJla paccCMaTpUBa-
eTcst B cyneOHOM 3acenannd. Jluma, ydacTByromiie B jeje, M3Bella-
FOTCS O BpEMEHH B MeCTe CyJeOHOro 3ace/laHus, OJJHaKO UX HesBKa He
SIBIISIETCSI IPETIATCTBUEM K pa3peleHHI0 JaHHOTO BOTIPOCa.

Lononnumenvroe pewtenue. Cyn, NpUHABIIUHN pELICHNUE MO AETy,
Modcem TIO CBOSH MHUIMATHBE WM 110 3asBJICHUIO JIML, Y4acCTBYIO-
LIMX B JieJie, NPUHSTD AOTIOJHUTEIbHOE PELICHUE, ECITH:

1) mo kakoMy-JInOO TPeOOBaHMUIO, MO KOTOPOMY JIMIIA, YYaCTBYIO-
mye B Aeje, NPEACTaBIIsUIN JOKa3aTelbCTBa U AaBain OObsICHEHHS, HE
OBLIO IPUHATO pELIeHHE Cya;

2) pa3pemmuB BOIIPOC O MpaBe, Cy HE yKa3all pa3Mep MPUCYKACH-
HOW CyMMBI, IMYIIECTBO, MOJUIekKAIlIee Tepeaade, Wik JeHCTBUSA, KO-
TOpbIe 0053aH COBEPIIUTH OTBETUHK;

3) He pa3pellieH BOIIPOC O CYIeOHBIX pacXxoax.

Bonpoc 0 nOMOTHUTENEHOM PELIEHUH MOXKET OBITh TOCTaBJICH
B TeueHue 10 aHe#l co AHS BeIHECeHHWs pemieHus. VHunmaTuBa B 1MO-
CTaHOBKE 3TOI'0 BOMPOCA MOXKET UCXOIUTh KaK OT JIUL, YYaCTBYIOLIHX
B JieJie, TaK U OT cy/a.
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JlomonHuTENEHOE pelIeHrne MPUHUMAETCS CYZOM IIOCIE PacCMOT-
peHUsT yKa3aHHOTO BOMpoca B CyAcOHOM 3acelaHWd U MOXKET OBITh
o0>xanoBaHo. Ero momycTuMo OCHOBBIBATH MCKITIOUUTENHFHO Ha (hak-
TaX, yCTaHOBJIEHHBIX NPHU CyAEOHOM pa3dupaTeasCTBE Jema.

Jluma, ygactBytomue B jaese, H3BEIMIAIOTCSA O BPEMEHN U MECTE Cy-
JIeOHOTO 3acefaHusl, OJHAKO WX HESBKA HE SBISETCS MPEISITCTBHEM
K PACCMOTPEHHIO M PA3pEIICHHUIO BOMPOCA O MPHUHSATHH JIOTIOTHUTEIb-
HOTO pEIIeHus Cya.

JloTIOTHUTENTEHOE pelIeHHe MOXKET OBITh 00’kajoBaHO (TIPOKYpPO-
POM, YYaCTBYIOIIMM B Jielie, IPUHECEHO MPEICTaBICHNE) B alleIUISIH-
OHHOM WJIM KacCAaIllHOHHOM ITOPSAIKE BMECTE C OCHOBHBIM pEHICHHEM
WJIA OTJIENTBHO OT HETO.

Kpome Toro, mporeccyanbHbli 3aKOH JOMYCKaeT BO3MO>KHOCTb
pasvsichenus pewernus cyoa (ct. 202 I'TIK PD).

HenoHATHO M3N0XEHHOE TSI CTOPOH M MHBIX JIUI, YYaCTBYIOIINX
B JieJie, pelleHne 3aTPyAHAET ero UCIOHeHHe. B oqo0HbIX cimydasix
CyIl TIO 3asBJICHUIO JIMIl, YIACTBYIOIINX B JeJie, CyIeOHOTO MPUCTaBa-
WCTIONTHUTENST BIPaBE Pa3bsCHUTH CBOE peEIIeHHe, HE HM3MEHSAS ero
COJIEpIKaHMSL.

PazbpsacHeHue normyckaeTcs, €CM pemieHus CyAa He MPUBEICHO
B UCTIOJTHEHWE W HE HCTEK CPOK, B TEYCHHE KOTOPOTO MOXKET OBITh
MIPUHYAUTEIHHO UCIIOIHEHO.

Bormpoc o pa3pscHeHUN paccMaTpuBaeTCs B Cy1eO0HOM 3aceaHuH.
Jluia, y4acTByomue B jiejie, H3BEIIAlOTCs O BPEMEHU H MeCTe Cye0-
HOTO 3acelaHus, OJIHAKO WX HEsSBKa HE SBISETCA MPENSITCTBHEM
K PaCCMOTPEHHIO U Pa3pelIeHUI0 JaHHOTO BOIPOCa.

3akounas cuna cyoeb6Ho2o pewieHus — CBOHUCTBO CyleOHOTroO pe-
LICHUS], 3aKII0YAIOIIEeecs] B €ro 005M3aTeIbHOCTH JUIS JIML, YYacCTBYIO-
LIMX B JeJie, Ui IpyTUuX IPpaxkIaH ¥ OpraHu3aluil, a Takxke I cyaa,
€ro BBIHECILIETO.

Pemienust cyna BCTymaioT B 3aKOHHYIO CHITY IO MCTEYCHUH CPOKa
Ha aneUIIIMOHHOE WIM KaccallMOHHOe 00)KaJoBaHHE, €clH OHH He
ObuT oOXanoBaHBl. B ciydae mojmaum amesuIsIIMOHHON >kayoObl pe-
IMEeHUC MUPOBOI'0 CyIbH BCTYNACT B 3aKOHHYIO CUJTY ITOCJIC PACCMOT-
pEeHHST PaliOHHBIM CYJOM 3TOW >KaJloOBl, €CITU O0XKaIyeMoe pelieHHe
HE OTMEeHeHo. B ciydae mojaum KaccallMOHHOHM >kKajoObl pelieHHe
CyJla BCTYIaeT B CHJIy IIOCJIE pacCMOTPEHMS Jesla CyJIOM KacCallloH-
HOM MHCTaHIMU (ecTIM OHO He OBIJI0O OTMEHEHO).
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C MOMEHTa BCTYIUICHUS B 3aKOHHYIO CHITy pElIeHHe MPHOOpeTaer,
0 CyTH, 3HAUCHHE 3aKOHA JUIs OIPEICICHHOTO KPYTa JINIL.

3akoHHas CUiIa CyJeOHOTO PEIICHHS NpOsGIsAemcs 8 paoe npago-
8bIX CBOLICMS: HEONPOBEPKUMOCTH; HCKIIOUUTEIBHOCTH; 003aTelb-
HOCTH; MPEIOAUIMATEHOCTH; HCTIOJIHUMOCTH '

Ceoticmeo neonpogepicumocmu 3aKJI0YaeTCsl B HEOMYCTUMOCTH
00)KaJoOBaHMsI W ONPOTECTOBAHUS BCTYIHBIIETO B 3aKOHHYIO CHITY
CyZIeOHOTO pelIeHHSI.

Bo3MOXeEH mepecMOTp BCTYIUBIIETO B 3aKOHHYIO CHITY PEIICHHS
B TIOPSIJIKE HAJ30pa WK 110 BHOBH OTKPBIBITHUMCSI O0CTOSTEIILCTBAM.

Ceoticmgo uckaouumensHocmy CyAaeOHOTO PEIIEHHST COCTOHUT
B HEJIOITyCTUMOCTH BO30YKICHUS, pa30MpaTeNbCcTBa U pa3pelIeHus
CyIOM JeJa IO BTOPHYHO 3aSBICHHOMY HCKY, TOXXIECTBEHHOMY
C MepBOHAYAIBHBIM, CIIOP IO KOTOPOMY YK€ pa3pemieH.

Ceoticmeo 06s3amenvHoCmu 3aKIOYACTCSI B HEYKOCHUTEIBHOM
COOJIFO/ICHNY PEIICHNS] BCEMHU OpraHaMH, OPTaHU3alUsIMH, JOJDKHOCT-
HBIMH JINIIAMH U TPakKIaHAMH.

Csoticmso nperoouyuaibHOCmu COCTOUT B TOM, YTO OOCTOSTEIb-
CTBa, yCTAHOBJICHHBIC BCTYNUBIINM B 3aKOHHYIO CHITy CYIECOHBIM I10-
CTQHOBJICHHEM II0 paHee PAaCCMOTPEHHOMY ey, 00s3aTelbHBI IS
CyZa M APYTHX y4aCTHHKOB Ipolecca.

Ceoticmeo ucnorHumocmu O3Ha4aeT, YTO BHIHECEHHOE U BCTY-
NHBIIEE B 3aKOHHYIO CHJIy PEILCHHE CyJa SBIETCS 00S3aTeIbHBIM K
ucroiaHeHuto. OTaeNbHbIe CyIeOHBIe PEIICHUS TO/IeKAT HEMEUICH-
HoMy ucmonHeHuto (c1. 211, 212 I'TIK P®). HeucnomueHHoe moopo-
BOJIBHO PELICHHE MOXKET OBITh MCIIOJIHEHO B IIPUHYANTEIBHOM HOPSI-
Ke. DTO CBOWCTBO IO3BOJISIET PEAIN30BATh KOHEUHYIO LENb MpoIec-
ca— peaJbHO 3AIlIUTHTh HApYyIICHHbIE WM OCIapHBacMble MpaBa
Y 3aKOHHBIE HHTEPECHI CyOBEKTOB CIIOPHOTO MPABOOTHOIICHHS.

3akoHHAs1 cuja CyIAeOHOrO pElIeHHs MMEET CBOM OOBEKTHBHBIC
U CyOBEKTHBHBIC TIPE/ICIbI.

Obvexmugnuvle npedeivl OTPAaHUYEHBI IPABOOTHOUICHUSIMH U (ak-
TaMH, YCTaHOBJICHHBIMH CYJOM IIpH paspelieHun naena. Ha apyrue
NPaBOOTHOILIEHHUS MEXIY TEMH K€ JIMaMU 3aKOHHas CHJia CyAeOHOTO
peuieHust He pacnpocTpaHserca. Tak, HA OCHOBaHUHM CyAeOHOTO pe-
HICHHST O BBICEJICHWHM M3 KOMHAThl B KOMMYHAalbHOW KBapTHpE

' Cwm.: paxxgaHckmi npouecc: YuebHuk / Mop pen. M.K. TpeywHukosa. M.,
2003. C. 376-379.
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HE MOXKET OBITh MPOM3BENICHO BBICEJICHUE M3 IPYroil KOMHATHI, Tpe-
HOCTaBHeHHOﬁ OTBETUHUKY IIOCJIC BBIHCCCHUSA CY):[e6HOl"O PEHICHUA
(nnm xe 3aHATON MM 0e3 pa3pelIeHns), MOCKOIbKY BOIPOC O BBICENE-
HUHW U3 OTOW KOMHATHI He OBLT IIPEAMETOM CyIeOHOTO pacCMOTPEHHUS.

PaccmarprBas 0OBEKTHBHBIE INIpenenbl AeHCTBUS CylneOHOro pe-
LICHUS], CIIEAYEeT OTMETUTh, YTO OHO MOXKET OBITh BBIHECEHO JIUIIb T10
[IOBOAY OIPENENICHHBIX MaTe€pHalbHO-IPABOBBIX OTHOLICHUH, IPUTS-
3aHul, QakTuyeckux odcroaresnbcTB. MHaue roBops, cyneOHoe perie-
HUE MOXXET M [IOJDKHO TOATBEPXKIAaTh JHIIb T€ MPABOOTHOIICHMS,
(akThl, KOTOpPBIE SIBUJIKCH MPEIMETOM PACCMOTPEHHUS Cy[a 110 AaHHO-
My Aely, a TpeOOBaHME, BEIPAXKEHHOE B CyIEOHOM PEILCHHUH, JOIKHO
BBITEKATh HEIIOCPEACTBEHHO U3 3THX MOATBEP)KICHHBIX CYIOM IpaBo-
OTHOUICHUH, (PaKTOB.

Cybvexkmuenvle npedeibl 3aKOHHOH CHJIBI CyA€OHOrO peIIeHHs
OTIpENETSAIOTCS KPYTroM JIML, yYacTBYIOIIMX B JeNe, MPHUBICUEHHBIX
B IIPOLIECC CYAOM MO0 BCTYNMBIIMX B HETO MO COOCTBEHHON MHHUIMA-
THBE. 3aKOHHAsI CHJIa PaCpoOCTPaHACTCA HA 3TUX JIMIl U Ha UX IIPAaBO-
IIPEEMHHKOB.

§ 3. 3aouHoe NPOU3BOACTBO

3aKOHOJIATENbCTBO MPENyCMATPUBAET BO3MOXKHOCTh BBIHECEHUS
3204YHOTO PEIICHHUS B CTPOTO ONPECIICHHBIX 3aKOHOM CITy4asiX.

Ilon 3aoumbim pewenuem TOHMMAIOT AKT, BBIHOCHUMBIM CynOM
B OTCYTCTBHE OTBETUMKA, U3BEIICHHOTO O BPEMEHU U MECTE PACCMOT-
peHUs Jiena, HO HE SBHUBILIETOCS B CylIeOHOE 3ace/laHue U HE 3asBHB-
IIETO MUCHMEHHOM MPOCHOBI O PACCMOTPEHHH JIeJIa B €r0 OTCYTCTBHE.

IIpu BEIHECEHMH 3a09HOTO PEIICHHS MPEAIOIaraeTcs, 9To HesSBKa
OTBETYHMKA CBHUJICTCILCTBYET 00 OTCYTCTBHH y HETO JIUOO pealbHBIX
BO3paXEHUN TMPOTHB MCKa, JUOO0 HEOOXOAMMBIX JOKa3aTEIbCTB.
B moboMm ciyuae pedb HIAET O BO3MOXKHOM IIPaBOMEPHOM BEIOOpE
OJTHOTO W3 BApHAHTOB CBOETO IMOBENEHHUS B TPAKIAHCKHX IPOIECCY-
ANBHBIX TPABOOTHOMICHUSAX, UCXOIA U3 JACWCTBUS MPUHIMIIOB COCTS-
3aTeIBHOCTH W NUCHO3UTHBHOCTH. OMHAKO CIEeNyeT yYWTHIBAThH, YTO
NEHCTBHE npe3yMnyuu Co2nacusi Omeemuuxa ¢ mpebosaHusmMu ucmya,
JIeKaIIeld B OCHOBE 3a09HOTO PEIISHHS, PACIIPOCTPAHIETCS TOJIBKO Ha
Te TpeOOBaHMUSA, KOTOPBIE OBLIN MPEIbSIBICHB U H3BECTHBI OTBETUYHKY.
Ecnn ke wmcrery m3MeHWN MpenMeT WM OCHOBAaHHWE WCKA, YBEIHMYHUII
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pa3mep UCKOBBIX TpeOOBaHUIi, TO Cy/l HE BIIPaBE PacCMaTPUBAThH JIENO B
TIOPSIZIKE 3209HOTO TIpon3BoACTBa (4. 4 cT. 233 I'TIK PD).

[opsinok ocyImiecTBIeHNs 3209HOTO MMPOM3BOCTBA M TIpaBUjla BBI-
HECEHUS 3a0YHOT0 pelieHus 3akperieHsl B 11, 22 ['TIK PO®.

BriHeceHre 3a09HOTO PEIICHUSI BO3MONCHO NPU HATUYUU CedYIo-
Wux ycroeutl:

1) mociie BO30YXKACHHUS TPa)KJIaHCKOTO Jejia OTBETYHMK JIOJDKEH
OBITh HAJISKAIIUM 00Pa30M U3BEIEH O BPEMEHU U MECTe CyIeOHOTO
3acenaHus (0 YeM y cyZia MMEIOTCSl COOTBETCTBYIOINE CBEICHUS);

2) B ;ene OTCYTCTBYET MHCbMEHHAs MMPochkda 0 PacCCMOTPEHHH Jie-
Jla B OTCYTCTBHE OTBETYMKA JHOO CBEIEHHUS 00 YBaKUTEIHLHOCTH He-
SIBKU, TIPU3HAHHBIC TAKOBEIMU CYJIOM;

3) ucrern sBUICS B cyAeOHOE 3aceJaHe U COTIIACeH Ha BEIHECEHUE
CYJIOM 3a09HOTO PEIICHNUS;

4) HEeM3MEHHOCTh NPEAMETA CIOPA.

IIpu HamMuMK NEPEYUCIEHHBIX YCIOBUM CyJ BIPABE PAaCCMOTPETH
JIeNI0 B TIOpsIIKE 3a04HOro Tpou3BojcTBa. Ilepexon k TakoMmy pac-
CMOTPEHHUIO MTPOU3BOCTBA IPOU3BOAUTCS OIPEIETIEHUEM Cya.

[Ipm paccMmoTpeHHM nAena cy TPOBOAWT cCyAeOHOE 3acemaHue
B 00IIIeM TOpsi/IKe, MCCIeNyeT J0Ka3aTeNbCTBa, MPEACTaBICHHBIE JIH-
[IaMH, YYaCTBYIOUIUMH B JieJie, YIUTHIBAET UX JTOBOJBI M NMPUHUMAET
perieHue.

3a04yHOE pelieHre BEIHOCHTCS B TOM K€ MOPSIKE, YTO U OOBIYHOE,
¥ mpoBo3riamraercs nmyomuyHo. Mcren, mo o0memMy mpaBuiy, 3HaKO-
MUTCS C COZIEpKaHUEM pEIIeHUs] HeITOCPEACTBEHHO B CyI€OHOM 3ace-
nannu. CTOpOHE, He SBUBIICHCS B CyAeOHOE 3acelaHhe He IMO3HEe
3 mHei co AHS BBIHECEHUS peIlleHUs, BBIChUIaeTCs ero xomwus (cT. 236
I'TIK P®).

ConepskaHue 3a09YHOr0 PEIIeHUs] HE UMEET NMPUHIUIUATBHBIX OT-
nnuuil; oHo ompenensiercst TpeboBanusmu cr. 198 T'TIK P®. K ero
0COOEHHOCTSIM MOXKHO OTHECTH JIMIIb yKa3aHHE B PE30JIIOTUBHOMN
YacTH CPOKa U TOPSIKA MOAAYH 3asABJICHUSI 00 OTMEHE 3TOTO PEIeHNUs
cyna (u. 2 ct. 235 I'TIK POD).

3a04HOE pelIeHre BCTYNaeT B 3aKOHHYIO CHIITY 110 MCTEYEHHH CPO-
KOB €ro 00)kKaJOBaHuSI.

3aKoHHAs CHJIa 3209HOTO CyIeOHOTO pemieHus IpUIaeT eMy CBOH-
CTBa, KOTOPBIE XapaKTEPHBI U1 OOBITHOTO PEIICHUSI.
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3a04yHOE pelIeHne MOXKET OBITh 00’KaJOBaHO B OOIIEM MOPSAKE
(xaccarMOHHOM JTUOO aNeNISIHOHHOM) U B TIOPSAKE, YCTAaHOBIEHHOM
CIICIUAJIBHO JIsI OTMECHBI 3a04YHOT'O PCIICHUA.

BTopo#i BapumaHT BO3MOXEH TOJBKO JUIsi OTBeTYHMKa. OTBETUHK
BIIPaBE [10/1aTh B CY/[l, IPUHSABIINI 3a04HOE PELICHHUE, 3asBICHHE O €T0
OTMEHE B T€UEHHUE 7 JHEW CO IHS BPYUYECHUS €My KOIMHU 3TOTO pelle-
aus (4. 1 cr. 237 I'TIK PO).

Rasenenue 00 ommeHne 3a04H020 peuernus OO0NHCHO CanpJfCCln’lbI

1) HaMeHOBaHMeE Cy/1a, MPUHSIBILIETO 3204YHOE PEILEHHE;

2) HaNMEHOBAaHWE JINIIA, [TOIAIOIIETO 3asBICHUE;

3) 00CTOsATENBCTBA, CBUACTEILCTBYIONIHE 00 YBaXKHUTCIHHOCTH
IIPUYMH HESBKH OTBETYMKA B CyAe€OHOE 3acefaHue, 0O KOTOPHIX OH HE
MMeEJI BO3MOXXHOCTH CBOEBPEMEHHO COOOIIUTH CyNy, U JOKA3aTeIbCT-
Ba, MOATBEPKIAIOIINE 3TH 0OCTOATENBCTBA, a TAKXKE OOCTOSTEIHCTBA
U JI0Ka3aTeJIbCTBA, KOTOPBIE MOTYT MOBIHATH Ha PELICHUE Cy1a;

4) npoce0y nHuIia, NOJAIOLIETO 3asBICHUE;

5) mepeyeHb NpUIIaraeMbIX K 3asBICHUIO MaTepHAaJIOB.

Takoe 3asiBJICHUE HE TIOMIECKUT OIUIATE TOCYAapPCTBEHHOMN MOIIIH-
HOM (4. 3 cT. 238 I'TIK P®).

ITonyuuB 3asiBIICHHE, CYI MPOBEPSET COOTBETCTBUE €ro TpeOoBa-
HUSIM 3aKOHA W BCJEI 32 3THM H3BEILACT JIML, YYaCTBYIOIIUX B JEIE,
0 BPEMEHHM M MECTE €ro PacCMOTPEHHS; HAaNpaBIsieT UM KOIMHU 3asiB-
JICHUS O MEPECMOTPE 3a0YHOI0 PEIICHUS M NPUIAraeMbIX K HEMY Ma-
TepHUasoB (JIOKyMEHTOB).

3asBICHUE O MEPECMOTPE 3a0YHOTO PELICHHS PacCMaTpUBAETCS
B cyJeOHOM 3acenanuu B TeueHne 10 aHel ¢ MOMEHTa ero mocTyIie-
Hus. HesBka nuIl, y4acTBYIOUIMX B JieJieé W M3BEUICHHBIX O BPEMEHU
U MecTe CyAeOHOro 3acefaHusi, He MPEMsSTCTBYEeT PAaCCMOTPEHUIO 3a-
siienust (ct. 240 I'TIK P®D).

[lo wroram paccMOTpeHHsI 3asBICHUS O IIEPECMOTPE 3a04HOTO
pemeHus cyo modwcem:

1) BeIHECTH OlIpeenieHrne 00 OTKa3e B yAOBJIECTBOPEHUH 3asBICHUS
1 OCTaBJICHUH B CHJIE 320YHOT'0 PELICHUS;

2) BBIHECTH OlpeiesieHne 00 OTMEHE 3a0YHOTO PELIeHUs] U BO300-
HOBJICHUH PACCMOTPEHUS JIeJIa 110 CYILECTBY.

IIepBoe omnpenenieHne cy BBIHOCUT, €CJIM PU3HAET, YTO NPUYMHA
HEABKH OTBCTUHKA B CYI[66HOG 3aceJaHuc ObLIa HGYBaXHTCHLHOﬁ,
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a TIPeJICTaBICHHBIC JTOKA3aTEIbCTBA — HEAOCTATOYHBIMH ISl OTMEHBI
perieHus.

Bropoe onpenenenre BEIHOCUTCS, €CITH CYJl YCTAaHOBHT, YTO HESB-
Ka OTBETYMKA B CyJcOHOE 3acefaHue Oblia BRI3BaHA YBAKUTCIHHBIMA
MPUYIUHAMHA, O KOTOPBIX OH HE HMMEJ BO3MOXHOCTH CBOEBPEMEHHO
COOOMIUTH CyAy, U TIPU 3TOM OTBETYHK CCHUIAETCS Ha 00CTOSTEIIBCTBA
U TIPEICTABISIET JOKA3aTeIhCTBA, KOTOPHIE MOTYT TIOBJIUATH Ha perlie-
uue cyna (ct. 242 I'TIK PD).

OTMeHa 3a0YHOTO pEIIeHWs HE O3HadaeT pa3pemieHus aena
B ITOJIB3y OTBETYWKA. [leno AOMKHO OBITH PACCMOTPEHO IO CYIIeCT-
BY 3aHOBO.

[ToBTOpHO BBIHECTH 320YHOE pEIICHNE HEIb34.

§ 4. Onpenesienns cyjaa nepBoil MHCTAHUMH

Onpeodenenuamu Ha3BIBAIOTCS aKThI, KOTOPBIE CYJ TIEpBOil MHCTaH-
[IUU BBIHOCHT TI0 BOIIPOCaM, BO3HUKAIOIINM B CBSI3U C pa3dupareinCT-
BOM T'PaKAAHCKOTO JIeja.

B ¢opwme onpenenenuii BEIHOCATCS BCE MOCTAHOBJICHUS Cya TMep-
BOIl WMHCTaHIMH, KOTOPHIMH JIeI0 HE pa3peliaercsi IO CYIIECTBY.
B Hux BbIpakaeTcss MHOr0OOpa3Hast pacopsANTENbHAS IeATEIbHOCTD
cyna.

Omnpenenenus cyaa, o o0IIeMy NpaBUILy, BEIHOCATCSI B COBEIa-
TEJIBHOM KOMHATE B MOPSIIKE, MpeaycMOoTpeHHOM 4. 1 cT. 15 TTIK P®.

B conepxaHum omnpeneneHus pasinyaroT BBOJHYIO, OMNMCATENb-
HYI0, MOTUBHPOBOYHYIO U PE30JIIOTUBHYIO YaCTH.

B omnpeneneHum donoictst 66ims yKa3amsl:

1) nara u BpeMsl BEIHECEHUS ONPEIeIICHUS;

2) HaUMEHOBAaHHUE CYJa, BBIHECIIErO OIpEIENICHHE, COCTaB CyAa
U CeKpeTapb CyJeOHOro 3aceaHus;

3) nuna, yyacTBYIOLIME B JieNe, NMPEAMET CIOpa WM 3asBIECHHOE
TpeOoBaHME;

4) Bompoc, 0 KOTOPOM BBIHOCHUTCS OIpeJIENeHNUE;

5) MOTHBBI, TTI0 KOTOPBIM CYJI IIPHILEN K CBOUM BBIBOJIaM, M CCHLI-
KU Ha 3aKOHBI, KOTOPBIMH CyJI PYKOBOJICTBOBAJICS;

6) cynneOHOE TOCTaHOBIICHUE;

7) TOPAOOK U CPOK 00XaJOBaHHS ONpPENeNICHHUS Cyla, €CIU OHO
MOJUICKUT 00KaIOBaHUIO.
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OmnpeneneHue cyJia orjairaeTcss HEMEIJICHHO IOCJIE ero BhIHE-
CEHMUSI.

[Ipu pa3penieHnu HECIOKHBIX BOMPOCOB CyJl MOXKET BBIHECTH OII-
peneneHue, He yIalsisach B COBEIIATEIbHYI0 KOMHATY. Takoe ompene-
JICHWE 3aHOCHUTCSI B TPOTOKOJ CyJeOHOTro 3acenaHus (IPOTOKOJIBHOE
OTIPEJICIICHIE).

B ompenenennn, BHIHOCUMOM 0€3 yIaJCHUS B COBENIATEIHLHYIO
KOMHATY, Q0JI)CHbL OblMb YKA3AHbL:

1) BomIpoc, 0 KOTOPOM BBIHOCHTCSI OIIpEICIICHUE;

2) MOTHBBI, 10 KOTOPBIM CYJ TIPHUILEN K CBOUM BBIBOJAM, U CCBLI-
KH Ha 3aKOHbI, KOTOPBIMH CYJ] PYKOBOJICTBOBAJICS;

3) cynaeOHOE TOCTaHOBJICHHE.

Cyne0OHbIe onpeneecHUsI MOTYT OBITh KJIaCCH(MHUITMPOBAHBI 110 pa3-
JIUYHBIM OCHOBAHHUSIM.

Tak, no nopsoky nocmanoéienus u ogopmieHuss MOXHO BBIJIC-
JIUTh, KaK OTMEUYCHO BBIIIE, OTPE/CICHUs, BBIHOCHMBIC B (OopMe OT-
JIETBHOTO MPOIECCYyaTbHOTO JOKYMEHTA, U ONPECICHHUS, 3aHOCUMBIC
B MPOTOKOJI cyAeOHOro 3acenanus (He TpeOyromme opopMIIEHUS OT-
JIETBHOTO MPOIIECCYaTbHOTO JJOKYMEHTA).

ITo OTHOIIEHHUIO K TTIABHOMY BOIPOCY B JIENIE HIIH 1O COOEPAHCAHUIO
Paznuyaom OoTnpeIeIeHUs:

1) MOATOTOBUTENBHBIE;

2) npeceKaTeNbHbIC;

3) 3aKITIOYUTEIbHBIE;

4) yacTHBIE.

TloozomosumenvHvimu onpedeneHusmu Pa3pelIaloTcs MpoIeccy-
QJIBHBIE BOIPOCHI, CIIOCOOCTBYIOIINE HOPMAIbHOMY DPa3BUTHIO MU
JBIDKCHUIO Jeja, 00eCleueHnI0 CyaeOHOro pelieHHs], OTBEYaIOIEero
BCEM TPEbSBISIEMBbIM TPEOOBAHUSIM.

Hampumep, K MOATOTOBUTEIBHBIM OTHOCSTCS OIMPEJICICHUS O TIPU-
HSITHH MCKOBOTO 3asIBIICHUS, O MOJATOTOBKE Jiefia K CyAeOHOMY pa3ou-
paTeNbCTBY; O MPUBJICUCHUH TPETHUX JIMI; 00 yIOBJICTBOPEHUM WU
OTKJIOHEHHH OTBOJOB; O Ha3HAYEHUH JKCIIEPTHU3BI; O MPOM3BOACTBE
OCMOTpa Ha MecTe; 00 UCTPEOOBAHUM MIIM MPHOOIIEHUHN TUCHMEHHBIX
WM BEIIECTBEHHBIX JI0Ka3aTeIbCTB; 00 00eCeYeHnH HeKa.

Ilpecexamenvhbie onpedenenus NPErpaxAaloT TMO0 BOZHUKHOBE-
HUE Tpolecca M0 KOHKPETHOMY Jemy, JIMOO MPOU3BOACTBO IO HEMY.
B kauecTBe NpHMEpPOB MOXXKHO Ha3BaTh ONpeACieHUs: 00 OTKaze
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B IPUHSATHUH UCKOBOI'O 3asiBJICHUS; 00 OCTABJICHUU 3asiBIICHUS 0€3 JIBH-
JKEHUSI; O MPEKPAICHUN TIPOM3BOJICTRA 10 Jeny. MU aeimo mo cyie-
CTBY HE pa3pelraeTcs, HO pa3OoupaTeIbCTBO U pa3peIlcHre eia CTa-
HOBATCA HEBO3MOXHBIMU.

3axmoyumenvhvle onpedesieHus 3aBEPIIAIOT MPOU3BOACTBO B CYIIe
MEPBON WHCTAaHIWW 0e3 yperyJrupOBaHHS CTOpa W 0e3 MpUHATHS Cy-
JIeOHOTO peIeHMS.

K HEM, B 9acTHOCTH, OTHOCSITCSI OTIPENEICHHS: 00 YTBEPKICHUU
MHPOBOTO COTJIAIIEHUS; O MPEKPAIIEHNH Jejia TIPOU3BOJCTBOM BBUAY
OTKa3a MCTIa OT HCKa.

Yacmuule onpedenienus — 3TO TPOIECCYATbHOE CPEICTBO pearu-
pOBaHHWS Cyna Ha BBIABICHHBIE B XOJ€ CyIeOHOTO pa3OuparenpbcTBa
HapyIICHUsI 3aKOHHOCTH OTAEIHHBIMHU JOJKHOCTHBIMH JIMIIAMH WIIN
rpa<JJaHaM¥, CYyIIECTBEHHbIE HEIOCTAaTKH B paboTe MpeanpHusTHI,
YUpEeXKISHUH, OpraHu3aiii, NX 00beJMHEHNH, 0OIIECTBEHHBIX Opra-
HU3AIUH.

OT1n cyaeOHBIE aKThl 00eCIeurBalOT peaM3alrio 3aJadil TPax-
JTAHCKOTO CYJOTPOU3BOJICTBA MO YKPEIUICHHIO 3aKOHHOCTH W TPaBO-
MopsiAKa, TPEAYIPEKACHUIO TTPaBOHAPYIICHNH, (OPMUPOBAHHIO YBa-
JKUTEITFHOTO OTHOIIICHUS K 3aKOHY U CYIY.

YacTHoe ompejeneHre HANpaBiseTcs B COOTBETCTBYIOIIHE Opra-
HU3aIUN WIA JTOJKHOCTHBIM JIMIAaM JUIsl TIPUHSATHS Mep IO yCTpaHe-
HUIO 0OHapyKEHHBIX HEJOCTAaTKOB. B TeueHune mecsiia co JHS Moyde-
HUSI TAKOT'O aKTa ajipecar 00s13aH COOOIIUTh Cy Ty O IPUHATHIX Mepax.

I'naBa 13. CyneOHblii npukas

§ 1. [lonsiTe MPUKA3HOTO MPOU3BOACTBA U €r0 pa3BuTHE
B NIPOILECCYATbHOM 3aKOHO/IATe/ILCTBE

I'maBa «Cyne6upiii npukas» Opbia BikatoueHa B I'TIK PCDCP
B 1995 r. C npunsituem B 2002 1. HoBOrO I'TIK P®D nannas rmaea co-
XpaHeHa; TP ATOM YCOBEPIIEHCTBOBAaH MEXaHW3M pPETYJIHPOBAaHUS
YIPOIIEHHOTO CyIOTPOU3BOJICTBA.

Cyne0OHblii MprKa3 3T0 M eCcTh CyJeOHOe TIOCTaHOBJIICHHE, KOTOPOE
CYJlbsl BEIHOCHT €UHOJIMYHO TO 3aSBIICHHIO O B3BICKAHWH JIEHEKHBIX
CyMM wi 00 MCTpeOOBaHUHM TBMKAMOTO MMYIIECTBA OT JOJDKHHKA TIO
TpeboBaHmsAM, mpemycMoTpeHHbIM cT. 122 T'TIK P® 6e3 cynebHoro
pa3dupaTenbCTBa M BRI30BA CTOPOH YIS 3aCTYIIIHBAaHMS X OOBSICHEHUH.
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[Ipuxa3Hoe MPOM3BOACTBO BEJAETCA TOJIBKO B CyJax OOIIel ropuc-
IuKnud. VICKITIOYeHNuEe MOTYT COCTaBHTH Jella O B3BICKAHWW 3a70JI-
JKEHHOCTH 110 Bekcento (c1. 27 AIIK P®).

U Tonpko B cootBercTBHU C 4. 2 cT. 130 I'TIK P® B cimyuae B3bI-
CKaHMsI TOCYJAApCTBCHHOHN TMONUIMHBI B JIOXOJ COOTBETCTBYIOIIETO
Oro/pKeTa Ha OCHOBAHHH CyJeOHOTO MPHKa3a BBINAETCS UCTIOTHUATENb-
HBIHA JINCT, KOTOPBIN 3aBepsieTcsi TepO0OBOI MevYaThio Cya M HaIpaBIIs-
eTCsl ISl ICTIOJTHEHH Cy1e0HOMY TIPHCTaBY-HCITOTHUTEITIO.

Hcropuueckoe 3HadeHne cyAeOHOTO MpHKa3a OBUIO IMpenompene-
JIEHHO paHee C yYeTOM IOTpeOHOCTeH CymaeOHO# MpaKTHUKH, TaK Kak
B JAHHOM TPOM3BOJICTBE PACCMATPUBAIOTCS W pa3pemaoTcs: Oeccrop-
HBIE TpeOOBaHMS.

Takum 00pazoMm, B NPHUKAa3HOM IIPOM3BOJCTBE COBEPIIAIOTCA HE
BCe MpoIlecCyallbHbIE NeHcTBHA. B TO e Bpems «CyIeOHBIN IpH-
Ka3» — 3TO CyIONPOU3BOJICTBO. B HEM aKTHBHO y4acTBYET CyJ, OCY-
IIECTBIISAST BJIACTHBIE ITOJTHOMOYHS TI0 BO30YXKICHHUIO, Pa3BUTHIO TIPO-
M3BOJICTBA U Pa3PEIICHUIO 3asBJICHHBIX TPeOOBaHM .

Cratps 122 I'TIK PO comepxut nepedeHp TpeOOBaHMHA, HA OCHO-
BaHHWU KOTOPBIX BBIIACTCS CYICOHBIN IPHUKA3.

JaHHbIA TIepedeHb siBNseTcs ucuepnbiBaromM. Ho y kpeauTopa
€CTh BO3MOXHOCTH JTHOO OOpPaTUTHCA B CYIl B MOPSAKE MPHUKA3HOTO
MIPOU3BOJICTBA (COKpAIICHHBIE CPOKH, PAacXOIbl H TIp.), JIMOO MPOBO-
JTUTH TIPOIIECC TT0 OOBIYHBIM TPEOOBAHMSIM HCKOBOTO IMPOU3BO/ICTBA.

1. CyneOHBIHf TIpuKa3 MOXET OBITH BBEIAAH, €CIHU mpeboganue
OCHOBAHO HA HOMAPUAILHO YOocmoseperHol coenke (m. 1 ct. 122
I'TIK PD).

HorapuansHoe ygoctoBepeHue cenok corjiacHo 1. 2 ct. 163 T'K
P® obGs3arensHo: 1) B cilydasx, yKa3aHHBIX B 3aKOHE; 2) B CIydasx,
MIPEeIyCMOTPEHHBIX COTJIANNIEHHEM CTOPOH, XOTS OBl 10 3aKOHY IS
CIEJIOK 3aKOHHOTO BHAa 3Ta (hopMma He TpeOoBanack. M HecoOmoae-
HUE HOTapualIbHOH (OPMBI BIIEUET €€ HEeJIEHCTBUTEIHHOCTD.

HortapuansHas ¢opma mpemycMoTpeHa TpW 3aKIIOUYEHUH Clle-
IyROIIUX crenok: o mepesoge aonra (cr. 389, 391 'K P®), o penre
(ct. 584 T'K P®d), B moroBope 0 3aJ10T€¢ HEABIKUMOTO UMYIIIECTBA WIIN
MpaB Ha UMYIIIECTBO B oOecriedeHue 00s3aTeNnbCTB 1Mo JoroBopy (cT. 339
'K P®) u np.

'Cwm.: Bukym M.A., 3atues .M. IpaxagaHckuin npouecc. Kypc nekuuin. Ca-
paTtos, 1998. C. 166.
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2. B m 2 cr. 122 IT'TIK P® npenycmarpuBaeTcsi OCHOBaHHE B BBI-
nade cyaeOHOTO TpUKaza 1o mpedosanuto, OCHOBAHHOMY HA cOejKe,
COBEepULeHHOU 8 NPOCOl NUCbMeHHOU Gopme. B 1aHHOM ciydae cy-
IIb€ JOJDKHA OBITH TIPEJCTaBIICHA CIEKa B MMCBMEHHON (hopMe myTeM
COCTaBJICHHS [TOKYMEHTA, BBIPAKAIOLIETO €ro COACp)KaHWe, a TaKkkKe
MOJMUCAaHa JTUIOM (JIMLIaMH) WM YTIOJMHOMOYEHHBIM JIUIoM (cT. 160
I'K P®). Ocobo cregyer oOpaTuTh BHIMaHNE HA WCIIOJIB30BAaHUE TIPH
COBEPLICHUH CIENOK (PaKCUMMIBHOTO BOCIIPOM3BEACHUS IIOINCH HIIH
aHajora coOCTBEHHOPYYHOH moamwucH. IIpuHsITHE JOKYMEHTa C TaKOn
HNOJMMCHI0 JIOJDKHO OBITh OTOBOPEHO JIMOO COIVIAIIEHHEM CTOPOH,
1100 B MOPSAKE, MPELYCMOTPEHHOM 3aKOHOM MJIM MHBIM IPaBOBBIM
aKTOM.

[lo nanHOMY TpeOoBaHMIO HeoOxoaumo yumtThiBath cT. 161 'K
P®, rae ykasaHbl CENKH, KOTOPBIE JOJDKHBI COBEPILIATHCS B MPOCTON
MUChMEHHOU (opme: 1) clenKu pUINIECKUX JHII MEXIY COOO0M U ¢
rpaxIaHamMu; 2) CAENKH I'pakIaH MEXAY coO0i Ha CyMMy, NpPEBBI-
maroIyro He MeHee 4eM B 10 pa3 ycraHoBieHHBIH 3akoHOM MPOT,
a B cIy4asx, IpeJyCMOTPEHHBIX 3aKOHOM, — HE3aBUCUMO OT CyMMBI
CHETIKU.

3.Bm. 3 cr. 122 I'TIK P® nomyckaercs Beljaua Cy/1e0HOTO pUKa-
3a no mpebo6anulo, OCHOBAHHOMY HA COBEPUIEHHOM HOMAPUYCOM
npomecme 6eKcelsi 6 Henaamedice, HeaKyenme u He0amuposanuu ax-
yenma.

Bekcenb otHOcUTCs K IeHHBIM Oymaram (ct. 143 TK P®). U koraa
B COOTBETCTBHU C COTJIALIEHHEM CTOPOH 3aEMIUKOM BbIIaH BEKCEIb,
YAOCTOBEPSIOMINN HUYEeM He 00yCIIOBIEHHOE 0043aTeIbCTBO BEKCEe-
natenst (IpOCTOM BEKCeNb) WIIM MHOTO YKa3aHHOTO B BEKCelle IJa-
TeNbIUKa (TIepEeBOIHON BEKCEIb) BRIIUIATUTE M0 HACTYIIJICHUHN TIPETy-
CMOTPEHHOTO BEKCEJIeM CpOKa MOJY4YEHHBIE IEHE)XHbIE CyMMBI, TO
OTHOILIEHHUSI CTOPOH TI0 BEKCENIO peryiaupyroTcs deaeparbHbIM 3aK0-
HOM OoT 11 mapta 1997 1. Ne 48-®3 «O mepeBOIHOM W IIPOCTOM
Bekcene» (cT. 815 'K PD).

U B ToM cityyae, KOrAa HAcTYIIAeT CPOK ILIATEXXa, BEKCEIeAepKa-
TeJIb MUCbMEHHO 00paIlaeTcs K IJIATENbUIMKY O €0 COIVIACHU BhIIJa-
THUTH, T.€. aKLENTOBATh IUIATeK. Eciay muaTenpUyK NOJHOCTBIO UK B
YacTH OTKa3bIBaeTCA OT YIUIAThI IJIATEXa, TO JaHHBIN OTKa3 (QUKCHPY-
eTcs B IIPOTECTe, KOTOPbIM cocraBiseT HoTapuyc. [lostomy Bompocy
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ciemyeT oopatutbes K DepepanbHoMy 3aK0oHY «O TIEpEeBOTHOM H MPO-
CTOM BeKcene» .

4. B n. 4 ct. 122 TTIK P® npenycMoTpeHa Bbljadya MpUKaza no
Mmpebo8aHUI0 O 83bICKAHUU ATUMEHMO8 HA HeCOBEPULEHHONEMHUX Oe-
metl, €CJIM 3TO TPeOOBaHUE HE CBSI3aHHO C YCTAHOBJICHUEM OTIIOBCTBA,
OCTIapHBaHUEM OTIIOBCTBA (MaTEPHHCTBA) WM HEOOXOAMMOCTBIO MIPH-
BIICUCHHMSI APYTUX 3aWHTEPECOBAHHBIX JINI. VIHBIMU CITIOBAMH, MTPUKa3-
HOE TIPOU3BOJICTBO BO3MOXKHO JIMIIb IPU OTCYTCTBHUU CIIOPa MEKIY
POIUTENSIMHU O B3BICKAHWUU AJIMMEHTOB Ha CBOMX HECOBEPIICHHOJIET-
HUX JIETEH.

Pa3mep anmumenToB npenycmotrpeH cT. 81 CK PO B 3aBucumoctu
OT BHJa 3apaboTKa MM MHOTO J10X0ja Jnbo cormacHo cT. 83 CK PO
B TBEpAOH AeHEKHOM cymme. IlpuueM B mocieaHel cUTyaluu Cyna
JIOJDKEH YYHUTHIBATh Psil (PaKTOPOB: «MaTepUaIbHOE U CeMeiHOe ITo-
JIOKEHHE CTOPOH, COINOCTAaBJIICHHE YPOBHEHW MaTepHaIbHOTrO obecrie-
YEeHUsI U BOCITUTAHHS peOEHKA CTOPOHAMH U JIp.»°.

B nensx mHAekcanuu pa3mMep aqTMMEHTOB yCTaHABIMBAETCS CyIOM
B TBEPJAOH JEHEXKHOH CyMMe, COOTBETCTBYIOILIEH OIpE/IeIICHHOMY
gucity MPOT (u. 2 ct. 117 CK P®).

5. CyneOHblii MpHKa3 BBIIACTCS 710 MPeOOBAHUI) O 63bICKAHUU
C 2panxcoan HeOOUMOK N0 HAN02aAM, cOOpam u Opyeum 00s3amebHbiM
niamesscam.

Crnenyer OTMETHTh, YTO €CIIM BO3HUKAET CIOP, TO MPUMEHHUMBI
o0IKe MpaBuiia KICKOBOTO MPOU3BOICTBA.

31eck HEOOXOAMMO YTOYHHUTE: €CIHM B3BICKUBAIOTCS HEIOUMKH I10
Hajoram, cOopaM ¢ TpakIaH, TO dTO OTHOCHUTCS K KOMIETCHITNH Cyaa
obmielt ropucaukuu. Ecii jke 3TOT BOIPOC KacaeTcsl IOPUIMICCKIX
JIAT] WK TPpaKIaH-TIPESIIPUHAMATENIEH, TO OH TOJJICKHT PACCMOTpe-
HUIO B apOUTPAKHOM CYJIE.

®dopma U TOPAIOK B3BICKAHMS HETOMMOK orpenensercs Hamoro-
BBIM KoJiekcoM P® u mosTOMy HaJIOTOBEIN OpraH BIIpaBe OOPATHTHCS
B CyJI C POCKOO0IA 0 BBIAaUYe CyAeOHOTO MpHUKa3a.

6. OmpeneneHa BO3MOXKHOCTD O 63bICKAHUU HAYUCIEHHOU, HO He 6bl-
NIAUeHHOU pabomHUKY 3apabomuol niamol 0 CyAeOHOMY TIPHKa3y.

' BBC P®. 2002. Ne 8. C. 23 n ganee.
2 HayyHo-npakT1yeckuit kommeHTapuit k ITIK P® / Mog pea. B.M. Xyiikosa,
B.K. My4unHckoro, M.K. TpeywHukosa. M., 2003. C. 297.
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3apaboTHas TUTaTa BBHIIAYMBACTCS HE PEXKE UeM KaKIbIE TOJIME-
cslla B JICHb, YCTAHOBJICHHBIM IMpaBUIAMH BHYTPEHHETO TPYAOBOTO
pacmopsiika OpraHHW3alldd, KOJUIEKTUBHBIM JOTOBOPOM, TPYAOBBIM
nmoroBopoM (ct. 136 TK PO).

IIpu oOpamenun B cyn HEOOXOAWMO TPEACTAaBUTH TOKYMEHTHI,
MOJITBEPKAAIONINE 3aI0JKEHHOCTh PabOTONATENd TPU YCIOBUH, YTO
3apaboTHas IIaTa y>xe HaduCIlIeHa.

Cratbst 136 TK PO npemycmaTpuBaet, 9To IIPH BBIILIATE 3apadoT-
HOHM TaTel paboTomaTelb 00s3aH B NMHUCHMEHHOW (hopMe H3BENIaTh
Ka)XI0TO pabOTHHMKA O COCTaBHBIX YacTAX 3apabOTHOM IUIATHI, IPUIH-
TAIOMINXCS MY 32 COOTBETCTBYIOIIHMIA MEPHOJ, pa3Mepax W OCHOBAHH-
SIX TIPOM3BOANMBIX YVACpXKaHUH, a Takke 00 0OIIeH TeHEeKHON CyMMe,
MOAJIeXKAIIEH BBIILIATE.

7. CyneOHBII TPUKa3 BBIAAETCS, €CITH OPraHOM BHYTPEHHHX €T,
OpPraHOM HAJIOTOBOW TOJHUIINH, MOAPa3AeTeHHeM CyAeOHBIX MpHUCTa-
BOB 3asBJICHO TPEOOBAHHUE O B3bICKAHUU pACX0008, NPOU3BEOEHHBIX
8 C643U C pO3bICKOM OTBETYHKA, WM JOJDKHHKA M €r0 MMYIIECTBa,
nim pebeHka, 0TOOPaHHOTO Y JOJDKHUKA TI0 PEUISHHIO Cy/1a.

Bce tpeboBanus, nepeunciennsie B cT. 122 I'TIK P®, spnstorcs
HCYEPIBIBAIONUME U PACITNPUTENILHOMY TOJIKOBAHHIO HE TIOJJIEXKAT.

§ 2. Iopsiiok MoJauM 3asiBJIEHUA O BbIHECEHUH CY1e0HOTr0
NpHKa3a, ero ¢gopma u copep:kaHue

Yacte 1 cr. 123 I'TIK P® mnpemycmaTpuBaeT, 4TO 3asBIECHHE
0 BBIHECEHHH CyIeOHOTO IPUKa3a MOJAETCA B CYJ [0 OOIIMM TIpaBH-
JaM TOJCYTHOCTH, YCTaHABIMUBAEMbBIM IMPOIECCYaTbHBIM 3aKOHO/Ia-
TEJBCTBOM.

Cormacao . 1 4. 1 cr. 23 I'TIK PO nema o Bbimade cyneOHOTO
IIpUKa3a OTHOCATCSA K IMOJACYAHOCTH MHUPOBOT'O CYJbHU.

ITo BbImave cyneOHOTO MpUKa3a MPUMEHSIOTCS: OOIUE MpaBHIiIa
TepputopuaibHON moacyaHocty (c1. 28 I'TIK P®); amprepHatuBHAsS
MOJICYTHOCTh TIO TPeOOBaHMSAM O B3BICKAHHH aJMMEHTOB Ha HECOBEP-
menHoseTHUX aeteit (ct. 29 I'TIK P®); moacymHOCTh MO CBS3HM IEIT
(ct. 31 TTIK P®), ecnmm TpeOGoBaHMs MPEABIBICHB K HECKOJIHLKAM
JIOJDKHUKAM; TOTOBOPHAS MOACYIHOCTH (cT. 32 I'TIK PD).

3asiBIIeHUE O BEIHECEHWH CyAeOHOT0 MpUKa3a OIIaduBaETCS TOCY-
JIApCTBEHHOW NOLIIMHHOM B pasmepe 50% cTaBKH, yCTaHOBJIEHHOM
JUTSL ICKOBBIX 3asIBIICHUH.
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B cootBercTBum co cT. 89 I'TIK P® ot ymumarsl rocysapcTBEeHHOM
ITOUIJINHBI OCBO60)K):[CHBI 3asABUTCIIN I10 Tpe6OBaHI/I$IM O B3bICKaHUU
AJIMMCHTOB Ha HECOBCPUICHHOJIETHUX neTeﬁ, (6] Ha‘-IPIC.HeHHOfI, HO HE
BBITUTAYEHHOM 3apaboTHON IIaTe, HAJIOTOBBIE OPraHbl 10 HEJIOWUM-
KaM ¥ JIp.

3asiBiIeHHE O BBIHECEHHMH CyIEOHOrO IMpHKasa IMOAaeTCsS B IHCh-
MeHHOH (hopme. B HeM MOJDKHEI comepiKaThCsl CBEACHUS, YCTAHOBIICH-
Hble cT. 124 I'TIK P®. Tak, yka3siBacTcs HANMEHOBAaHHE CyJa, B KO-
TOPBIA TTOJaeTCs 3asBJICHNE; HANMEHOBAHHWE B3BICKATENsl, €T0 MECTO
JKUTENNBCTBA (MECTO HAXOXKIEHHS); YETKO apryMEHTHPYIOTCS Tpebo-
BaHUS B3BICKATENISI W YKa3bIBAIOTCS OOCTOSTENHCTBA, HA KOTOPBIX OC-
HOBaHBI TpeOOBaHUS; TOKYMEHTHI, MOJTBEpXAaroliie TpeOoBaHMe
B3BICKATEIIS.

Ecnu B 3asBneHnn ykazana mpock0a 00 HCTpeOOBaHUN JBHYKUMO-
0 WMYIIECTBA, TO 3asABUTENbh 005M3aH yKa3aTh W CTOWMOCTH 3TOTO
MMYIIECTBA, MTOJITBEPIUB €€ COOTBETCTBYIOIUMH TOKYMEHTaMH.

«Ecnm umeroTcs pacxokIeHusT MeXIy CYMMOMW, YKa3aHHOH B3BI-
cKareneM, W CyMMOM, OIpENeNeHHOW B IpHJIaraeMbIX TOKYMEHTaX,
3TO paccMaTpUBAETCs KaK HAJIWYKE CIopa O MpaBe W B MPUHSATHH 3a-
SIBJICHHSI MOYKET OBITh OTKa3aHo» .

3asBienne JOJI?KHO OLITH MOANMMCaHO B3bICKATCIIEM HJIU €I'0 IPE-
CTaBUTEJIEM, UMEIOIINM COOTBETCTBYIOIINE TTOTHOMOYHS, OPOpPMIICH-
HbIE JIOBEPEHHOCTHIO.

CyneOHBIH TIpUKa3 — 3TO CYIEOHBIH aKT, KOTOPBIA COACPIKUT
BBOJIHYIO, MOTHBHPOBOYHYIO, PE30JIIOTUBHYO YACTH.

Ucxons u3 cr. 127 I'TIK P® BBOmHas 4acTh BKIIIOYAET: HOMEP
MPOU3BOJICTBA; JaTy BBIHECEHHs NpHKa3a; HAUMEHOBaHUE cyna; (a-
MUJIAIO ¥ MHUIHAIBI CYIbH, BEIHECIIETO MPHUKa3; HANMEHOBAHHE, Me-
CTO JKUTEIBCTBA TN MECTO HaXOXKJIEHIS B3bICKAaTeNs; HANMEHOBAHHE,
MECTO KUTEIhCTBA WIIM MECTO HAXOXKACHUS JOKHUKA.

MoTrBHPOBOYHAS YacTh CyIeOHOTO IpHKa3a COCTOUT M3 JOKY-
MEHTOB, 00OOCHOBBIBAIOIINX 3asBJICHHOE TPEOOBAaHHE, a TAKKE yKa3bI-
BaeTCs 3aKOH, COTJIACHO KOTOPOMY 3TO TpeOOBaHWE YIOBIETBOPEHO
(W B yIOBIIETBOPEHUH OTKA3aHO).

B pesomoTuBHON YacTh cyneOHOTO NMpUKa3a yKa3bIBaeTCs pas-
Mep JIEHEXHBIX CYMM, IOJUIeKAIINX B3BICKAHHUIO, WM 0003HAaYaeTCs

! KommeHnTapwuii k ITIK P® / MNoa obw. pea. B.U. Pagyenko. M. 2006., 2-e nag.
C. 316.
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JIBMKMMOE HMMYIIECTBO, TOJyIeXaliee HCTpeOOBaHMIO, C YKa3aHHEM
€ro CTOMMOCTH.

Kpome Toro, B pe3omOTHBHOM YacTH yCTAHABIMBAETCA DPa3Mep
HEYCTOWKH, €CIIM 3TO MPEIyCMOTPEHO 3aKOHOM WK JIOTOBOPOM,
a TaKke pa3Mep MeHeH W TOCyNapCTBEHHAs MOIUIMHA, MOJIeXarnas
B3BICKAHHIO C OJDKHUKA B TIOJIB3Y B3BICKATENS MJIH B JOXOJ OIO/KETa.

Yactp 2 cr. 122 I'TIK P® 06s3p1BaeT — TpH B3BICKAaHUH AJTMMEH-
TOB Ha HECOBEPIIECHHOJIIETHUX JeTell — yKa3aTh (KpoMe IepeuuciieH-
HBIX CBEIEHMI) JaTy U MECTO POXKIECHUS JOJDKHHMKA, MECTO €ro pabdo-
TBI, UMSI U ATy POKACHUS KOKIOro peOeHKa, Ha COIEpKAHUE KOTO-
PBIX IPUCYXKAEHBI alMMEHTBI, pa3Mep IUIaTexell, B3bICKMBAEMbIX
€XKEMECIYHO C JOJDKHHUKA, U CPOK MX B3BICKAHHMS.

CyneOHbli IpUKa3 COCTaBJIAETCS Ha CIELUAIbHOM OJIaHKE B IBYX
9K3EeMIUISIPaxX U MOJMUCHIBAETCS CYylIbe. DK3eMIUIAp, KOTOPBIM BhIIa-
€TCs B3bICKATEIIO, CYbs 3aBepsieT repOoBOil MevaTsio, a il OJKHU-
Ka U3rOTaBIMBACTCS KOMHA CyJeOHOro MpHKasa.

IlepBoIit sK3eMIUISIp OcTaeTcss B mpou3BojacTBe cyna. CyneOHbIi
npuka3 cornacHo cr. 126 I'TIK P® BriHOCUTCS B TedeHHE 5 THEH cO
IOHS MOJAauy 3asBIEHUA B Cyd. Tak Kak MMEeT MECTO YHPOLISHHBIH
HOPSIIOK, TO OTCYTCTBYET cylneOHOe pa3OMpaTeIbCTBO U CTOPOHBI HE
3aCITyIINBAOTCA.

Konuio cynebHoro mpukasa cyabsl OTHPAaBISET NOJDKHHUKY, KO-
TOpPBII UMeeT npaBo B TeueHue 10 qHel mpeaocTaBUTh CBOU BO3pa-
JKEHUS.

Tak xak B 3akoHe (cT. 128 I'TIK P®) cpok oTnpaBKu IJOIKHHUKY
CyneOHOro mpuKa3za HE yKa3aH, TO CIEAYEeT PYKOBOICTBOBATHCS
cT. 214 TTIK P®, npenycmarpuBaromieil: €ciy JHla, y4acTBYIOIINE
B JieJie, He NMPUCYTCTBOBAIN B Cy/€OHOM 3aceaHUH, KOTMHU PEILCHHUs
CyJla BBICBUIAIOTCA MM HE TO3]Hee 5 AHEH ¢ aThl MPUHSITHA peIIeHus
B OKOHYATEJILHOM BapHaHTE.

Ecnu ot gomxHuka B 10-1HEBHBIM CPOK NMOCTYNArOT BO3pPaXKEHHUS,
TO cyaps coriacHo cT. 129 I'TIK P® ormensier cyneOHbIN MpuKas U B
OTIpeJeNICHHN YKa3bIBAeT B3BICKATENIO, YTO 3asiBIEHHOE TpeOoBaHUE
MOJKET OBITh MPEIBSIBICHO B MOPSAIKE HCKOBOTO IPOU3BOJICTBA.

Konuu ompenenenus cynma o0 oTMeHe cyaeOHOro IMpuKa3a Ha-
MIPaBIIAIOTCS CTOPOHAM He Mo3/Hee 3 AHel mocie JHS ero BEIHECEHUS.

Onpenenenue 00 OTMEHE CyIeOHOTO MPUKa3a HE MOJICKUT 00xKa-
JIOBAHUIO.
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Cratps 130 I'TIK PO npengycmaTprBaeT: €ciy B yCTaHOBJICHHBIHN
CPOK BO3paKEHHs OT JIOJDKHUKA HE TIOCTYIIST, TO CY/bs BBIIAET B3bI-
CKaTeN0 BTOPOW 3K3EMIUIIp CyAeOHOro MpHKasza, KOTOPBIA JOJDKEH
OBITH 3aBEpEH TepOOBOIA MEYATHIO.

Taxkum o6pa3om, cyneOHBIM MpUKa3 SBISETCS OJHOBPEMEHHO U
CyJIeOHBIM aKTOM, W HUCIOJHHUTEIbHBIM JOKYMEHTOM, U TI0 MPOChOe
B3BICKATENII MOXET OBITh HANpaBJeH CyAOM JUIsI UCIOJHEHHWIO CYy-
nedHoMy mpuctaBy-ucnosauTeNo. Yacts 2 cr. 130 I'TIK PO mpeny-
CMaTpPUBAET, YTO €CIU I'OCYIapCTBEHHAs MOLUIMHA B3BICKUBAETCS
C IOJKHHKA B JI0XOJA COOTBETCTBYIOIIETO OIOJKETa, TO Ha OCHOBA-
HUM CyZieOHOr0 MPHUKa3a BbIIAETCS UCIIOJIHUTEIIBHBINA JUCT (KOTOPBII
TaKXe 3aBepsieTcs repOOBOM IedYaThl0 Cyla M HampaBiseTcs s
WCIIOTHEHUS).

I'naBa 14. IIpou3BoACTBO 10 A€J1aM, BOSHUKAIOIUM
U3 NYOJUYHBIX TPABOOTHOLIEH Ui

§ 1. IIpaBoBas npupoaa aes, BOSHUKAIOIIUX
U3 MyOJMYHBIX PABOOTHOIIEHU I

Panee B I'TIK PCOCP panHoe mpou3BOACTBO HOCUJIO HAa3BaHUE
MPOU3BOACTBA MO [I€JIaM, BO3HMKAIOIIMM W3 aIMHHUCTPATUBHO-IIPA-
BOBBIX OTHOIIECHUM.

B I'TIK P® 3akoHomarens mouien no myTH CHelHaIu3aliy He Cy-
I0B, a cynel. [loaToMy agMHUHUCTPaTUBHOE MPOU3BOACTBO, 3a(UKCH-
poBanHoe B Koncturtynuu PO, HaxoauT peanusamnuio uepes3 Mpous3-
BOJICTBO, BO3HHUKAIOIIEE U3 IYOJUYHBIX TPaBOOTHOILICHHH.

[Tpou3BoAcTBO MO AedaM, BO3HUKAIOIIUM W3 MyOJUYHBIX MPaBO-
OTHOILIEHUH, SBISETCA CaMOCTOSITEIbHBIM BUIOM TIPaXIaHCKOTO CY-
JOMPOM3BOJCTBA 1 UMEET CIICHU(PUYECKHUE YEPTHI.

Bo-nepBbIX, B HCKOBOM NPOMU3BOJCTBE MPUCYTCTBYET psif JUCIO-
3UTUBHBIX MHCTUTYTOB (IIPU3HAHME MCKa, OTKa3 OT MCKa, MHPOBOE
coralieHue u 1p.). B myOnuyHOM NpOU3BOACTBE AaHHBIE HHCTUTYTHI
OTCYTCTBYIOT.

Bo-BTOpBIX, B HICKOBOM MPOU3BOICTBE OpeMs JOKa3bIBaHUS BO3Ja-
raeTcs Ha CTOPOHBI B cOOTBeTCTBHH CO CT. 56 ['TIK P®. B nenax my6-
JIMYHOTO MPOU3BOJICTBA OOS3aHHOCTH 1O JIOKa3bIBAaHHUIO (PaKTOB, IO-
CIIyKHMBIIUX OCHOBAaHHUEM [UIS MPHUHATHS HOPMATHBHOTO IPaBOBOTO
aKTa, €ro 3aKOHHOCTH, 3aKOHHOCTH OCIIAPUBAEMBIX PELICHUN, NEHCTBUI
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(6e3meiicTBHS) OPTraHOB TOCYIAPCTBEHHOM BIIACTH, OPTAaHOB MECTHOTO
CaMOYTPaBJIeHHS, JTOJDKHOCTHBIX JIHII, TOCYAAPCTBEHHBIX M MYHHIIH-
MAITBHBIX CITy’KalllMX BO3JIaraeTcsl Ha OpraH, MPUHSIBIINNA HOPMATHB-
HBIA aKT, OpraHbl (WX JIMIA), KOTOpble MPUHSUIA OCIIapUBaeMbIe pe-
IIICHUS WM COBEPIIMIN nerictBus (Oe3neiicteue) (ct. 249 I'TIK PD).

B-Tperpux, B MCKOBOM TPOM3BOJCTBE MPUCYTCTBYET MaTepHaNb-
HO-TIPAaBOBOH CIIOp, a B MPOU3BOJICTBE TIO JiejaM, BOZHHUKAIOMNINM W3
myOJIMYHBIX TIPABOOTHOIIIEHHH, criopa o mpase HeT. Kak oTmedaercs B
JTUTeparype, crienupuaeckoil GyHKIMeH cy1a pu pacCMOTPEHUH JIelT
JTAHHOW KaTEeTOPHH SBJIAETCS OCYIIECTBICHHE CYAeOHOT0 KOHTPOJIS 3a
3aKOHHOCTBIO JICCTBHH OPraHOB TOCyJapcTBa W OpraHHU3alid o
OTHOIIICHUIO K TpaKAaHaM, a B OTACIBHBIX CIy4assxXx — U K APYyTUM
cyObekTam mpaBa'. B JaHHOM BHIE MPOM3BOJCTBA OCYINECTBIIACTCS
MPOBEpPKa 3aKOHHOCTH PEIICHUN W JIEUCTBUN OPraHoB rocyJapCTBEH-
HOW BJIACTH, OPTaHOB MECTHOTO CaMOYMPaBIeHHS, JOKHOCTHBIX JIHII,
TOCY/IapCTBEHHBIX U MYHHUIIUITATBHBIX CITYXKAIINX.

Bomnpoc o Hanuuuu cropa o npase SIBISETCS AUCKYCCUOHHBIM, MO-
CKOJIBKY CYILECTBYET TOYKa 3PEHHs, YTO CIIOp O MpaBe sBisieTcs 00-
el 4epTod, XapaKTepU3yIoUled nena Kak MCKOBOTO MPOU3BOACTBA,
TaK U BO3HHMKAIOLIME U3 IMyOJIMYHBIX MPaBOOTHOIIEHHH. U B 3TOM CBsI-
31 mpejyiaraeTcsi 0003HavaTh oOpalieHue B Cy 1Mo JejiaM IIyOJInYHO-
MIPaBOBOTO XapakTepa KakK NpebsBICHHE aJIMUHUCTPATUBHOIO, WIH
nyOIUYHOTO MCKa’.

Touka 3peHHss 00 OTCYTCTBUH T'Pa)XIaHCKO-TIPABOBOTO CIIOpa IO
JenaM JaHHOM KaTeropuy HaM MpejAcTaBisieTcss 0ojee BEpHOM, Mo-
cKoJIbKY B 4. 3 cT. 247 I'TIK P® ykazano: eciu pH 1noaaye 3asBICHUSA
B CyJ OyJeT yCTaHOBIIEHO, YTO UMEET MECTO CIIOP O NpaBe, 3asBICHUE
HEOOXOJMMO OCTaBUTH 0€3 JIBIKEHMS TPH YCIOBHH, YTO HE Hapylla-
I0TCS TpaBuwia mnojacynHoctu. CHop o mpaBe, IMOJABEIOMCTBEHHBIN
Cyny, SIBISIETCA CIIOPOM T'payKAaHCKO-TIIPABOBOTO XapakTepa, MoJIe-
JKaIIMM PacCMOTPEHHIO B HCKOBOM TMOPSIKE.

I'TIK P® npuBoaXT NpUMEPHBIA NEpEeYEHb KATETOPUN J1€71, BO3HU-
KafOIUX U3 MyOIMYHBIX MpaBooTHOIIeHHH. K HIM oTHOCSTCS:

'Cwm.: paxpaHckuin npouecc: YuebHuk / Mog pea. M.K. TpeywHukosa. M.,
2006. C. 448.

2 Cm.: MpaxpaHckoe npoLeccyansHoe npaso: YuebHuk / Mog pea. M.C. La-
kapsH. M., 2005. C. 310 (aBTop rnaBbl — A.T. BoHHep).
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JieNa 1o 3asBJICHUSAM IpaXkIaH, OpraHu3anui, IpoKypopa o0 ocma-
pYBaHUHM HOPMAaTHUBHBIX NPABOBHIX aKTOB;

JieNa 1o 3asBIIeHUsIM 00 OCTIapMBaHUM PEUIeHUH U AeHCcTBU (0e3-
NIEHCTBHA) OpraHOB TOCYIAApCTBEHHOH BJACTH, OPraHOB MECTHOTO
CaMOYTPaBJIeHHUS U JAOJDKHOCTHBIX JIMI, a TAaKXKE TOCYAapCTBEHHBIX U
MYHHIIUTIATBHBIX CITy’KallHX;

Jiea TI0 3asBIICHISIM O 3aIIMTe M30MpaTeIbHBIX MTPaB WK ITpaBa Ha
yJacTtue B pedepeHayme;

unble nena (ct. 245 I'TIK PD).

CnenoBarenbHo, nepedenb aen B ['TIK PO sgBaseTcss OTKPHITHIM,
HO OHHU HE JOJDKHBI COJEPKAaThb SIBHBIM CIOP O MpaBe; B MPOTHUBHOM
Cllyyae, TOBTOPUM, UX CIEAYET paccCMaTpUBaTh B UCKOBOM MPOU3BOJ-
CTBE.

[lo nenam, BO3HMKAIOUIMM W3 IMyOJMYHBIX MPaBOOTHOIICHHI, HE
JIOITyCKAaeTcs 3a0YHO€ NPOM3BOJCTBO. [Ipum paccMOTpeHMHM AAaHHBIX
JeTl CyJl MOXKET MPHU3HATh 0053aTENbHON SABKY MPEICTaBUTEINS OpraHa
roCy/IJapCTBEHHOM BJIaCTH, OpraHa MECTHOI'O CaMOYIIPaBJIEHUS WU
JOJDKHOCTHOTO JHna. B ciydae HesBKH 0€3 yBaKUTENbHOW TMPUYNHBI
MEpEYrCIICHHBIE OpPTaHbl M JIMIA MOTYT OBITh MOJBEPTHYTHI CYIOM
mrpady B pazmepe 10 10 MPOT (u. 4 ct. 246 ['TIK P®).

[To naHHBIM KaTETOpUsAM AEN MMEIOTCI OCOOCHHOCTH, KacaroIInecs
3aKOHHOW CHJIBI IPUHATHIX pelleHud. VX nelicTBre pacipOCTpaHsIETCs
HE TOJIFKO Ha JIMII, yYaCTBYIOIIMX B JieJie, HO U Ha MHBIX JHI. B cooT-
BercTBuH cO CT. 250 I'TIK P® mocrne BCTyIieHHS B 3aKOHHYIO CHITY
pemIeHus cyia 1o ey, BO3HUKAIOMIEMY U3 ITyOJMYHBIX MPaBOOTHO-
LIEHUH, JIMa, YYacTBYIOLIUE B JENe, a makxdice uHvle auya He MOTYT
3asIBIIATH B CyZIE T€ jK€ TPEeOOBaHUS U 110 TEM )K€ OCHOBAHHIM.

§ 2. IIpou3BoaACTBO MO J€jaM O NPU3HAHUH
He/lelCTBYIOIIMMH HOPMATHBHBIX NPABOBBIX AKTOB
MOJTHOCTBHIO HJIH B YACTH

B cr. 251 IT'TIK P® npemycMmaTtpuBaeTcsi ocrapvBaHUE IJHOOBIX
HOPMAaTHUBHBIX [TPABOBBIX aKTOB.

3asBneHne 00 ocHapWBaHMU TOAAeTCd MO TpaBHJIaM POJOBOU
MOJICYHOCTH, YCTAaHOBIEHHOH cT. 24, 26, 27 I'TIK P®. B paitonHoM
CyJie paccMaTpUBAIOTCS Jeia, He YKa3aHHbIe B CT. 26 u 27 ['TIK PO,
M0 MECTY HAaxO0XJIeHHs OpraHa rocyJapCTBEHHOW BIIACTH, OpraHa
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MECTHOTO CaMOYTPABJICHUS WU JOJDKHOCTHOTO JIWIA, MPUHSIBIIHX
HOPMATHUBHBIN IPABOBOM aKT.

I'TIK P® onpenenser rpynnsl Jull, KOTOPbIE BIPABE 0aBATh M0-
noOHBIE 3asBJieHUA. Pa3nenenne cyObEKTOB Ha TPYMIIBI MPOUCXOAUT
B COOTBETCTBHH C WX IPAaBOBBIM CTAaTyCOM, BKJIIOYAs JOJKHOCTHBIX
Ul ¢ MX (DYHKIIMOHATBHBIME OOS3aHHOCTSIMH, OPTaHBl MECTHOTO
CaMOYTIpaBIICHUSI.

K nepsoii epynne oTHOCATCS Tpa)kAaHe M OpraHU3allid, KOTOPbIE
CUUTAIOT, YTO OCIIapUBaeMblii HOPMATUBHBINA MIPABOBOM aKT HapyLIaeT
WX TIpaBa U CBOOOBI, a TAaKXKe MPOKYPOPHI — B IIPeNIeIax CBOCH KOM-
nereniuu. Ko emopoii epynne — llpesunent P®, IlpaButenscTBO
P®, 3akoHOmaTenbHbBIE (MIPEACTaBUTEILHBIC) OpraHbl CyOhekTOB PO,
BBICIIINE JOJDKHOCTHBIE JTUIA CyOBheKTOB PD, opransl MECTHOTO caMo-
yIpaBIeHHs, TIaBbl MYHUIIUTIAIEHBIX 00pa30BaHU, CUUTAIOIIHNE, YTO
MPUHATHIM M OITyOJMKOBAHHBEIM B YCTAHOBJICHHOM TIOPSIIKE HOpMa-
THBHBIM IIPABOBBIM aKTOM HapyLIEHA UX KOMIIETEHIUS.

Bce mepeunciieHHbIe JHIIAa ¥ OpPraHbl BIpaBe 00XKalloBaTh B CYJIE
Tmo0ble HOPMATHBHBIC aKThI, 32 HUCKITIOUCHHEM 00XaTyeMbIX B apOHUT-
PaXHOM CyJle U OTHOCSIIMXCA K KOMIETEHUIMH KOHCTUTYLHOHHOTO
Cyna PO.

[ToaBeAOMCTBEHHOCTh €71 TaHHOM KaTeropuH pa3rpaHUYUBaCTCS
cnenyromuM obpasoM. B coorBerctBum ¢ 4. 2 c1. 125 Konctutynuun
P®, Ilocranosnenuem KoncturyuumonHoro Cyma P® ot 16 urons
1998 r. Ne 19-I1 «llo memy O TOJKOBAaHMM OTHENBHBIX MOJOXKECHHM
crateii 125, 126 u 127 Koncruryuuu Poccuiickoit @enepariim» ' mos-
HOMOYME M0 pa3pelieHuto Jiea o cooTrBeTcTBUU KoHctutyuuu PO
(henepanbHBIX 3aKOHOB, HOpMATUBHEIX akTOB lIpesnnenta PO, Cosera
®epepannu, I'ocynapcteennoit [ymsl, IIpaButenscrea PP, koHCTU-
TYIUH pecIyOJIMK, YCTaBOB, a TaK)KE 3aKOHOB W WHBIX HOPMATHBHBIX
akToB cyOBekTOB Poccuiickort denmeparuy, U3MaHHBIX 10 BOIIPOCAM,
OTHOCSIIIUMCSI K BEJIEHUIO OPraHoB TocyJapcTBeHHOW Biactu PD u
COBMECTHOMY BEJIEHUIO OPTraHOB TOCyJapCTBEHHOU BiacTu P® u op-
TaHOB TOCYIapCTBEHHOW BIIACTH CyOBEeKTOB P®, OTHOCHTCS K KOMIIe-
TeHnuu Toibko KoHcrurymumonnoro Cyna PO.

ApOUTpaKHBIC CYIBI PACCMATPHUBAIOT JIeNIa 00 OCTIapUBaHUN HOpMa-
THUBHBIX TIPABOBBIX aKTOB, €CIIM WX PACCMOTpPEHHE OTHEeCeHO (pemepaib-
HBIM 3aKOHOM K KOMITETeHIINK apoutpakHoro cyna. Ilneaym BAC P®

' C3 Pd. 1998. Ne 25. Ct. 3004.
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B IloctanoBnennu ot 9 gexadbps 2002 r. Ne 11 «O HEKOTOPBIX BOIPO-
cax, CBSI3AHHBIX C BBEJCHUEM B NIEHCTBHE ApPOUTPAKHOTO TPOIECCY-
abHOTO Kojekca Poccuiickoit Demeparmy»’ yKasan Ha TaKue CIydau.
Ot0, B wactHocTH, B cT. 138 HK P®, cT. 13 denepanpHOro 3axoHa
«O rocynapCTBEHHOM PETyJIMPOBAHWU Tapu(OB Ha JIEKTPUIECKYIO U
TEIJIOBYIO 3Hepruio», cT. 43 denmepanbHOoro 3akona «O peIHKE ICH-
HBIX Oymar.

OcTanpHbIE I€TIa TOIBEIOMCTBEHHBI Cy1aM 00IIIeH FOPHCANKIIHH.

Ilomaua 3asBrneHNs B CyJ HE NMPHUOCTAHABIMBAET JCHCTBUE OCIa-
pYBaeMOT0 HOPMAaTHBHOTO MPaBoBOTo akTa (4. 7 cT. 251 I'TIK PD).

3asiBIIEHHE pacCMaTPUBAETCS CYIOM C yUacTHEM BCEX 3aWHTEpPEeco-
BaHHBIX JIUI] B TEYCHHUE MECSIIa CO THS €TO MOCTYIUICHHS.

Ecmu xakme-nmnbo M3 3aMHTEPECOBAHHBIX JIMII HE SBUJIHCH B CYII,
TO 3TO HE MPETSITCTBYET pa3penieHuIo Iefa 1Mo cymectBy. OTka3 inma
OT CcBOEro TpeOOoBaHUS HE BIEYET 3a COOOW MpeKpaIleHus: IPOU3BO/I-
CTBa TIO JIey, TaK K€ KaK W MpHU3HaHWe TPeOOBaHHS OPTaHOM TOCY-
JApCTBEHHOW BIACTH, OPraHaM MECTHOTO CaMOYMpPaBJICHHS, JOJKHO-
CTHBIM JIMIIOM, KOTOpPbIE TPUHSUIH OCTIapUBaeMBbIi HOPMATHBHBIN aKT
(4. 3 cT. 252 T'TIK POD).

Ecmu cyx npusHaeTr, 4TO OCHapuBaeMblidi aKT HE HPOTHBOPEUUT
(henepanbHOMY 3aKOHY WJIM JAPYrOMY HOPMaTHBHOMY IPaBOBOMY aK-
Ty, AMEIOIeMY OOJBIITYI0 IOPUIUIECKYIO CHITy, TO CBOUM pEIICHHEM
OTKa3bIBaeT B YJOBICTBOPEHHUH MOCTYIIHBIIETO 3asBICHUS.

Ecmu ke cyn yCTaHOBUT, YTO OClapHBaeMblii HOPMaTUBHBIN Tpa-
BOBOU aKT B YaCTH WJIH TOJHOCTHIO HE COOTBETCTBYET (heiepalbHOMY
3aKOHY, TO MOXET CBOUM pELICHHEM IPHU3HATH €r0 HEeACHCTBYIOIIUM
B YaCTH WJIU ITOJIHOCTBIO.

TekcT penieHus: myOIUKyeTcsl B OQUIIMATHLHOM H3AaHUU U BIICYET
yTpaTy 3aKOHHOU CHIIBI aKTa.

BaxHo 3HaTh, YTO Takoe pelleHHe CyJa He MOXKET OBITh MPEOaO-
JICHO TIOBTOPHBIM TMPHHATHEM MOA00HOT0 HOPMATHBHOTO MPABOBOIO
aKra.

[ToaToMy B pe30JIOTUBHOM YacTH CyneOHOTO peIIeHUs JOJIKHO
OBITh YKa3aHO, C KAKOT'O BPEMEHHU aKT MPU3HACTCS HEJACHCTBY IOIIIHM.

[Tnenym BepxoBuoro Cyna PO B cBoeM IloctanoB/ienuu ot 20 sin-
Baps 2003 r. Ne 2 pa3bsicHWII, YTO «BpEMsl, C KOTOPOrO HOPMAaTHUBHBIN

"BectHuk BAC P®. 2003. Ne 2.
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aKT MPHU3HAETCS HEACHCTBYIOIINM, JOJDKHO OBITH YKa3aHO B PE30JIIO-
TUBHOM YaCTH PELICHUS.

Pemenne cyma mo 3asBieHHIO 00 OCIAapWBaHWK HOPMATHBHOTO
MIPaBOBOr0 aKTa BCTYMAET B 3aKOHHYIO CHILy IO IIpaBUIaM, KOTOPBIE
ykazanbl B cT. 209 I'TIK PO.

§ 3. IIpou3BoacTBO MO Ae1aM
00 ocnapuBaHUM pelieHUi, AelicTBuUil (0e31eiicTBUs)
OPraHoB rocyIapCcTBEHHOM BJIACTH, OPraHOB MECTHOI'0
caMoyInpaBJIeHH S, JOJKHOCTHBIX JIML, FTOCYAAPCTBEHHBIX
U MYHHIHMIAJIBHBIX CJIYKAMX

Koncrurynus P® rapantupyer BO3MOKHOCTb 00)KaJOBaHHSA B Cy .l
peuieHuii, aevictBuii (wim Oe3neicTBHS) OpPraHOB TOCYIapCTBEHHOU
BJIACTH, OPraHOB MECTHOT'O CaMOYIPaBJICHHS, OOLIECTBEHHBIX 00be-
JMUHEHUH U TOJDKHOCTHBIX JIHII (4. 2 CT. 46).

C nonoOHOH %ano0oi B CyJ MOTYT OOpaTHTBCS TpaXKIAaHe H opra-
HU3allUH, KOTOPbIE CUNTAIOT, YTO YKa3aHHbIE CYOBEKTHl HApYIIHIN X
npaBa v CBOOOIBI .

3asBrieHue (kao0a) MOXKeT OBITh MOJIAHO IO MpaBUJIaM albTepHA-
TUBHOW TOACYAHOCTH B CyJl 10 MECTY XKHTEIbCTBA TPaXKAaHWHA WIN
M0 MECTY HaxXOXKJIEHHs OpraHa rocyJapCTBEHHOM BJIACTH, OpraHa Me-
CTHOTO CaMOYTPAaBJICHHA, JOJDKHOCTHOTO JIHMIA, TOCYIApCTBEHHOTO
WM MyHHUIHTIATBHOTO CITY’)Kalllero, pelieHue Win aeicTBue (0e3zeii-
CTBHUE) KOTOPOTO OCTIAPHBAETCH.

[To otnenbHbM KateropusMm aen cT. 254 I'TIK P® ycranaBnuBaeT
CHeLnnalIbHbIE IPABUiIa MOJCYAHOCTH.

Jlo npuHATHS pelIeHus] U BCTYIUIEHHUS €0 B 3aKOHHYIO CHIIY CYX
BIIpaBe NPHOCTAHOBUTH JEHCTBUE oOcmapuBaeMoro pemenus (4. 4
cT. 254 T'TIK P®).

' Kak nosicHsieT MneHym BepxoBHoro Cyna P® B n. 8 MocTaHOBREHUs1 OT
20 saiuBapa 2003 r. Ne 2, [TIK P® (B otnnune ot MK PCOPCP n 3akoHa PO ot
27 anpens 1993 r. Ne 4866-1 «O6 obxanoBaHuv B Cyg OENCTBUMA W pELLEHWUN, Ha-
pyLlatoLLumx npaea 1 cBoboabl rpaxaaH») He JOoMyckaeT BO3MOXHOCTU OcrnapuBa-
HUSA OencTeui (6e3nencTBuUs) yUpexXaeHnin, NPeanpuaTuii, opraHnsauui u nx obb-
edVHeHWI B nopsiake NPOU3BOACTBA MO AernaM, BO3HUKAKLWMM M3 NybnuyHbIX npa-
BOOTHOLLEHWI. B HacTosillee BpeMsi Takue OeNCTBUSI JOIMKHbI paccMaTpyBaThCs
B MCKOBOM NopsiaKe ¢ COBNtogeHNeM 0bLLMX NpaBmn O NOACYAHOCTU.
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I'TIK P® nonyckaer, 4To B CyJjeOHOM MOPSIIKE MOTYT OBITH 00XKa-
JIOBAaHBI pelIeHHd, JeicTBHUA (0Oe3AelCTBHE) OPraHOB TOCYJapCTBEH-
HOW BJIACTH, OPTaHOB MECTHOTO CaMOYMPaBIeHHS, JOHKHOCTHBIX JIHII,
TOCY/IapCTBEHHBIX W MYHHWIIUIAIBHBIX CIIYyXKAIUX, MPHHITHIX Kak
€AMHOJINYHO, TaK U KOJIJIETHAIBHO.

YcnoBusMu 00KalOBaHUS yKa3aHHBIX JEHCTBUI B MOpsAIKe ITy0-
JIMYHO-TIPABOBOTO IMPOU3BO/ICTBA SBISETCS TO, UTO:

HapYyIICHBI ITpaBa U CBOOOBI TPaKAaHNHA;

CO3/IaHbI TIPETISATCTBHUS K OCYIIECTBICHUIO TPAKIAHIHHOM €T0 TpaB
H CBOOOS;

Ha I'paXJaHWHA HE3aKOHHO BO3JIOKEHA Kakas-IM00 00s3aHHOCTh
WM OH HE3aKOHHO MTPHUBIIEYECH K OTBETCTBEHHOCTH.

3aKOHOM YCTAHOBIIEH TPEXMECSYHBIH CPOK Ha OOpalieHhe T'pak-
JaHWHA K Cyly 3a 3amuToi. /[aHHBIM CpOK HayMHAET T€Yb CO AHS,
KOTJIa eMy CTaJI0 H3BECTHO O HAPYIIEHUH mpaB 1 cBobox (4. 1 cT. 256
I'TIK P®). [Iponyck JaHHOTO CpPOKa MOXET OBITh BOCCTAHOBIIEH CY-
JIOM, €CITM OH NPHU3HAET MPUYNHBI YBaXHUTEIbHBIMU. [Ipu oTcyTcTBHN
YBOKHUTEIBHBIX MPUYUH CPOK HE BOCCTAHABIMBAETCS, YTO MOXKET ITO-
CIIy’KHTh OCHOBaHHMEM ISl OTKa3a B YJOBIETBOPEHHH KaJOOBI (4. 2
cT. 256 I'TIK PD).

KogekcoM ycraHOBIIEHBI COKpAIIEHHBIE CPOKU PACCMOTPEHHUS JeT
JIAHHOM KaTeropuu. 3asiBICHHUE paccMaTpuBaeTcs B TeueHue 10 qHei
CO JTHS €r0 TOCTYIUICHHS B CyJ C yYaCTHEM Tpa)kJIaHWHA, PYKOBOIH-
TeNsl WM TPEICTaBUTENsl OpraHa roCyJAapCTBEHHON BIAacTH, OpraHa
MECTHOTO CaMOYTIPaBJICHHUs, JOJDKHOCTHOTO JIMIIA, TOCYJapCTBEHHOTO
U MYHULMIAIBHOTO ciykamero. HesBka yka3aHHBIX CyOBEKTOB He
SBJISIETCS IPETIATCTBHEM JUIS PACCMOTPEHHS KaJ00bl (3asBICHUS).

OnHako cyn MOXET NPU3HATh UX SBKY B CyAeOHOe 3aceanue oos-
3aTeNbHOM. B 3TOM ciiyuae ykasaHHBIE JIMIIa MOTYT OBITH TIOABEPTHY-
ThI ITpady B pazmepe g0 10 MPOT.

[lo pesyabpTaTamMm paccMOTPEHUs KaJIOOBI Cyll NPUHUMAET pelle-
HHUE, KOTOPbIM MOKET IIPU3HATH €¢ 000CHOBAHHOH M 0053aTh COOTBET-
CTBYIOIIMI OpraH rocyJapCTBEHHON BIACTH, OpTaH MECTHOI'O Camo-
yHpaBIeHUs, JOJKHOCTHOE JIMIO, TOCYJapCTBEHHOIO MM MYHUIIH-
MAJILHOTO CITY’)Kallero yCTPaHUTh B MOJHOM 00beMe HapylIeHHE TpaB
U cBOOOJ TpakAaHWHA WM YCTPAHUTH MPEMSATCTBUE K OCYIIECTBIIE-
HUIO TPAXXTAHUHOM CBOMX MpaB U cB0OOA. B pesomoTrBHON YacTh pe-
IIEHUS] HEOOXOIUMO YKa3zaTh JNEWCTBHS, KOTOPBIE NOKEH COBEPIIMTH
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OpraH TOCYJapCTBEHHOH BJIACTH, OpraH MECTHOTO CaMOYIIPABJICHHUS,
JIOJDKHOCTHOE JTUI0, TOCYNApPCTBEHHBIM WM MYHHUIIAMIATLHBIA CITy-
JKaIIui.

O pe3yibTaTax UCIIONHECHHSI PEIICHUS YKa3aHHBIA CYOBEKT 00s13aH
COOOMINUTH CYAy U TpakIaHWHY B TEUCHUE MECSIA CO JTHS TOTyYCHUS
pemeHus. B cirydae HEMCIIONHEHUS PEIICHUS B YCTAHOBICHHBIA CPOK
0e3 YBaXUTENBHBIX MPUUNH MTPUMEHSIIOTCS MEPHI, TPETyCMOTPEHHBIC
(henmepambHBIM 3aKOHOAATETLCTBOM (cT. 206 I'TIK PD).

Taxkxe cynq MOXKET OTKa3aTh B YAOBICTBOPEHUH 3asBICHUS, €CIH
YCTaHOBUT, YTO OOXKallyeMble PEIIeHUS WU JCHCTBUS COBEPIIECHBI
B COOTBETCTBHH C 3aKOHOM B TIpeJieiax OJTHOMOYHI OpraHa rocyaap-
CTBEHHOH BJIACTH, OpPraHa MECTHOTO CaMOYIPaBIIEHHS, TOIHKHOCTHOTO
JIUIIA, TOCYJAPCTBEHHOTO WIIM MYHUIIUTIAIEHOTO CITYKAIIETo.

§ 4. IIpon3BoaCTBO 1O J€aM 0 3alIUTe U30MPATETbHBIX
NMpaB 4 MpaBa HA y4yacTue B pedepeHaymMe rpakian
Poccuiickoii ®enepauuu

I'TIK P® 3HaunTensHO pacuIupui BO3MOXXHOCTh Cy/AeOHOW 3allu-
TBI U30HMpaTeNbHBIX NpaB. PaHee 3aKoHONATEIBHO NPELyCMaTpPUBajIach
TOJIKO BO3MOXHOCTb 00)KaJOBaHHs HENPaBHIBHOCTEH B CIHCKaX
n3dupareneh, T.e. B Cy1€0HOM MOPSAAKE MOKHO OBUIO 3aIUTHUTH TOJIb-
KO aKTUBHOE M30MpaTenbHOe MPaBo — MPaBo U30HPaTh.

B nacrosiiiee Bpems cyAeOHOH 3aluTe MOIJICKUT Kak aKTHBHOE
n30HuparenbHOe NPaBo, TaK U IACCUBHOE — MPaBO OBITH M30paHHBIM.
Peanusauusa naHHbIX mpaB perynupyercs He Toapko ri. 26 I'TIK PO,
HO W JpyruMu (epepanpHbIMUA 3akoHaMu: OT 26 HosiOps 1996 T.
Ne 138-@3 «O6 obecnieueHHH KOHCTUTYLMOHHBIX MpaB rpaxkaaH Poc-
cuiickoii @enepanyn U30Upath U ObITH U30PaHHBIMU B OpPraHbl MECT-
HOro caMmoyIipaBiieHus», oT 12 uronst 2002 1. Ne 67-03 «O06 0CHOBHBIX
rapanTusax u30UpaTeNbHBIX MPaB U MIpaBa Ha y4yacTHe B pedepeHmayme
rpaxnan Poccuiickoit @eneparm», ot 10 saBaps 2003 1. Ne 19-03
«O BwiOopax Ilpesumenta Poccuiickoit ®enepanmm», or 18 mas
2005 1. Ne 51-®3 «O BBIOOpax nemyTatoB ['ocymapcTBeHHOU Jymbl
®denepansHoro Codpanust Poccuiickoii denepariuuy.

JaHHasi 3akoHOAaTeNnbHas 0asza mpenmnoiaraeT IIHUPOKHN CIIEKTP
3alIUTHl U30MPATENIbHBIX TPaB, B CBS3U C Ye€M MOXKHO BBIICIHTH 08e
epynnsl CyOvbeKmos, umeowux npago Ha obpaujenue 3a cy0eoHOl
3awumotrl u3ouUpamenbHuIX Npas.
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Bo-niepBbIX, JaHHOE MPABO NPUHAMICKUAT U30UPATEIISIM, YIACTHH-
KaMm pedepeHayMa, KaHIUIaTaM M MX JOBEPEHHBIM JIHIaM, U30upa-
TENBbHBIM OOBCIUHCHHUSIM M WX JOBEPECHHBIM JIUIAM, MOJUTHUYCCKUM
MapTUAM M HUX PETMOHAJBHBIM OTICICHUSM, WHBIM OOIIECTBEHHBIM
00beIMHEHUSAM, UHULIIHATUBHBIM TPYIIaM 10 MPOBEICHUIO pedepeH-
JyMa U UX yIOJIHOMOYCHHBIM MPEACTABUTEIISAM, HHBIM TPYIIIaM yda-
CTHUKOB pedepeHIyMa W WX YIOJIHOMOYCHHBIM IMPEACTABUTEIISAM,
HaOII0AaTeNsIM, IPOKYPOPY, ECITN yKa3aHHBIE CYOBEKTHI CUUTAIOT, UTO
pEIICHISIMH WIIH JeHCTBUAMU (O€31eiicTBHEM) opraHa TOCyIapCTBEH-
HOW BITACTH, OpraHa MECTHOTO CaMOYIIPAaBJICHUS, OOIIECTBEHHBIX 00b-
SeIUHEHUH, W30HUpaTeIbHON KOMHCCHH, KOMHCCHU pedepenayma,
JIOJDKHOCTHOTO JIMIIa HapyIIAITCS M30MpaTebHble TpaBa WM MPaBO
Ha ydJacTue B pedepeHmyme rpaxnan Poccuiickoit @enepartum.

Bo-BTOpBIX, CyOBEKTOM OOpameHuss Moryt ObITh lleHTpambHas
n3buparenbHas komuccus PO, m3buparenbHple KOMHCCHU CYOBEKTOB
P®, w3buparenpHble KOMHCCHH MYHHUITUTIATBHBIX 0Opa30BaHHUM, OK-
PYKHBIE, TEPPUTOPHAIbHBIE W YYacTKOBBIE WM30MpaTeNbHBIE KOMUC-
CHH, COOTBETCTBYIOIME KOMHCCHHU pedepeHayMa, KOTOphle BIpaBe
00paTHUThCS ¢ 3asBJICHUEM B CYJl B CBSI3M C HapyIIEHUEM HW30MpaTeb-
HOTO 3aKOHOJIaTENIbCTBA, 3aKOHOIATENBCTBA O pedepeHayMe opraHoM
TOCYIapCTBEHHOM BIACTH, OPraHOM MECTHOTO CaMOYIIPaBIIeHUS,
JIOJDKHOCTHBIMH JIMIIaMH, KaHIUIaTOM, H30UpaTenbHBIM 00beTNHEHH-
eM, N30UpaTeNbHBIM OJIOKOM, TIOJUTHYECKON TTapTHEH, €€ PerHoHAb-
HBIM OTJICJICHHEM, MHBIM OOIIECTBEHHBIM OOBEIWHEHHEM, WHUIIHA-
TUBHOW TPYMIION MO TpoBeAcHUI0 pedepeHmyma, u30HpaTenbHOU
KOMUCCHEW, KOMHCCHel pedepeHayma.

JlanHbple 0oOpallleHus] OCYIIECTBISIOTCS B COOTBETCTBHU C IPABH-
JIaMU TIOJICY AHOCTH, YCTaHOBJICHHBIMU CT. 24, 26, 27 T'TIK P®.

B-tpetpux, B cootrBeTcTBUM cO cT. 31 @DemepanbHOro 3akoHa
«O0 OCHOBHBIX TapaHTHIX U30MpATEIHHBIX MPAB U IpaBa Ha y4acTHe
B pedepennyme rpaxaan Poccutickoit @enepanun» ¢ 3asBICHUEM B
cyn o pacopmupoBanun lleHTpanbHON W30HpaTENTbHONW KOMHCCHU
P® BripaBe 0GpaTHTBCS IPYIINa YHCICHHOCTBIO HE MEHee /3 0T ofiie-
ro yncna wieHoB CoBera ®Penepanny WK AMyTaToB 1'ocygapcTBeH-
Hoit lymer @enepansnoro Cobpanus PO.

C 3asBrieHHEM B CyIl 0 pachOpMHUPOBAHUH U30UPATEIIEHON KOMHUC-
cuu cyosekra PO BrpaBe 0OpaTUTHCS TPYyIIa YHCICHHOCTHIO HE Me-
Hee '/3 0T 06mero uncia wieno Coera Meepalyy Wi JEIyTaTOB
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T'ocynapcteennoii Jlymsr @enepansnoro Cobpanns PO, nubdo rpynma
JIeTIyTAaTOB YHCIICHHOCTBIO HE MEHee /3 OT OOIIEro 4mcia AemyTaToB
3aKOHOJATENLHOTO (TIPE/ICTABUTENILHOTO) OpraHa TroCyJapCTBEHHON
BJIACTH JaHHOTO CcyOwmekra PD, mubo rpymma nemyTaTtoB 000 u3
M30GMpaeMbIX MANaT yKAa3aHHOTO OPraHa 4HCICHHOCTBIO HE MeHee '/
OT OOIIero 4YMciia JEemyTaToB 3TOW majarhl, a Takke LleHTpanbHas
n3buparesbHas komuccus PO.

C 3asBreHHEM B cyA O pachOpMHpPOBAHUU OKPYKHOW H30HMpa-
TETPHON KOMHCCHH TIO BBIOOpPaM B 3aKOHOAATENBHBIN (IIpe/CTaBH-
TENBHBIN) OpraH TOCYJapCTBEHHOW BIAcTH cyObekta Poccuiickoit
®denepanny BpaBe 00paTHTHCS TPyIIa ACMYyTATOB YHUCIESHHOCTHIO HE
MeHee /3 0T oOIIero umcia AemyTaToB 3aKOHOAATENBHOrO (IPEICTa-
BHUTEIILHOT0) OpraHa TOCYIapCTBEHHOW BJIACTH 3TOro cyobekta PD
00 TPYyIa OEMyTaToB JIO00W M3 M30HMpaeMBIX TMaiaT yKa3aHHOTO
OpraHa YMCIEHHOCTBIO HE MEHee '/3 OT OBIIEro YMcia AEMyTaToB STOi
najarel, a Takke LleHTpanbHas u3dbuparenpHas komuccus PO, m3ou-
paTenbHast kKomuccus cyorekTa PO. C 3asBinerneM B cyx o pachopmu-
pOBaHNH M30MPATENFHON KOMICCHH MYHHIIAIIATBHOTO O0Opa3oBaHUS,
OKPYXHOH M30HMpaTenhbHOH KOMHCCHU IO BBIOOpPAM B TPEICTaBUTENb-
HBI OpraH MYHHIIMTIAIBHOTO OOpa30oBaHUsl, TEPPUTOPHATIHHON, yda-
CTKOBOW KOMHCCHUH BITPaBe OOpaTUTHCS TPYIIA JeTyTaTOB YHUCIEHHO-
CTBIO HE MeHee '/3 OT OBIIEero umcia JEMyTaToB COOTBETCTBYIOMIETO
3aKOHO/IATENBHOTO (TIPEACTaBUTENFHOTO) OpraHa TOCYJapCTBEHHON
BJIaCTH cyOBekTa P®, mubo rpymma memyTaToB 000 U3 H30MpaeMbIX
nanaT yKasaHHOTO OPraHa YMCICHHOCTBIO HE MeHee '/3 OT 06IIero
YUCa NIeMyTaTOB JTOM Manartebl, TH0O TpyIa JemyTaToB COOTBET-
CTBYIOMIETO MPEICTAaBUTENHFHOTO OpraHa MyHHIIMITaJhHOTO 00pa3oBa-
HUSI YHCIEHHOCTBIO HE MEHee '/3 OT OOIIero 4mcia JEmyTaToB 3TOro
oprana, 0o LleHTpanbHas m3buparensHas komuccus PO, mmbo mz-
OuparenpHas kKoMuccHusa cyobekta P®D, a ¢ 3asgBieHneM o pachopmu-
pOBaHMU W30HMpATENFHOW KOMHCCHH IOCETICHHS TaKXe COOTBETCT-
BYIOIIast N30MpaTenbHas KOMICCHS MyHHIIUTIAIBHOTO paifoHa.

Takum o0Opa3om, n30UpaTeNbHbIE KOMHCCHU PA3JIMYHBIX YPOBHEH
MOTYT 3aHMMaTh pa3IMYHOE IpoleccyaabHoe monoxenue. Jlnbo Ha
ocHoBanuu 4. 1 ct1. 259 I'TIK P® oHu npuBiekaroTcst B KauecTBE OT-
BETYMKOB, JH00 B cOOTBETCTBHHU C 4. 2 cT. 259 I'TIK P® onm moryr
caMH 00paIaThes B Cy[ C 3asBICHHEM.
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B cootBercTBUM co cT. 31 ®DenepansHoro 3akoHa «O0 OCHOBHBIX
rapanTusx u30UpaTeNbHBIX MIPaB U TpaBa Ha y4acTHe B pedepeHyme
rpaxnan Poccuiickoit denepannm» B CyZe MOXET OBITh MOCTaBJICH
Bompoc O pacdopmupoBannu LleHTpanbHONH HM30MpaTeNnbHON KOMEC-
cun PO, a Taxoke Llenrpanbhas m3buparenpHas komuccus PO moxer
oOpamaTscst ¢ 3asiBIEHHEM O pachOpMHUPOBAHWUH M3OMPATENBHBIX KO-
MHCCHUI pa3INYHBIX YPOBHEH.

VY CcTaHOBJICHHBIE 3aKOHOM CPOKU HA obOpawjenue 6 cy0 B 3aBUCH-
MOCTH OT 3asBJICHHBIX TpeOOBaHMI CHOCOOCTBYIOT Oojiee OBICTpOMY
PELLIEHUIO BOMPOCOB, CBSI3aHHBIX C W30MpaTENbHBIMU IPABOOTHOLIE-
HUSIMU.

Tak, mo o01eMy mpaBuily 3asBICHHE MOXKET OBITh IOJAHO B TE€Ue-
HHUE 3 MEeCSIEB CO JHA, KOT/Aa 3asBUTENIO0 CTAJI0 W3BECTHO WM AOJDKHO
OBITO CTaTh U3BECTHO O HAPYLICHHH 3aKOHOAATENBCTBA O BHIOOpax M
pedepeHayMax, 0 HapyIIEHUIX €r0 W30MpaTeIbHBIX MpaB WM MpaBa
Ha y4actue B peepeHyme.

3aKOHOJIATEIECTBOM TAKXKE YCTAHOBJICHBI CICIMALHBIE CPOKU Ha
oOpareHue B CyJ| 1O JieJiaM JIaHHOM KaTeropuu. Tak, B COOTBETCTBUU
¢ 1. 2 cr. 260 T'TIK P® 3asBnenne, kacaromeecs pemeHus u3oupa-
TEJILHOW KOMUCCHH, KOMUCCHH pedepeHayMa O perucTpaiuu, o0 oT-
Ka3e B PErUCTPAllMK KaHuaaTa (CIUCKa KaHIuIaToOB), MHAITUATUBHON
TPYIIBI 10 TPOBENICHHIO pedepeHilyMa, WHON TPYIIbl YYaCTHHKOB
pedepernayMa, MOKET OBITH IMOJAaHO B Cya B TedueHue 10 mHel co gHS
TIPUHATHS W30MpaTeTLHOM KOMHCCHEH, KOMHUCCHEH pedepeHmyma
00’KaTyeMoro pemIeHus.

3asBUTENIO CIIEAYET yUYUTHIBATh, YTO YKa3aHHBIM MPOLECCYalbHbINA
CPOK BOCCTAaHOBJICHHIO HE MOAJEKUT. J[aHHAs HOpMa SBISIETCS] HOBEJI-
JIOM TPpa)IaHCKOT'O MPOLECCyaIbHOTO 3aKOHOAATEILCTBA.

3asBneHne 00 OTMEHE perucTpaluy KaHauaaTta (CrcKa KaHauaa-
TOB) MOXET OBITh MOJJAHO B CYJl HE MO3JHEE YeM 3a 8 JHel 1o JIHS
TOJIOCOBAHHS.

3asiBlieHUE O HapyIICHUH W30MPATENbHBIX MPaB WIH IpaBa Ha
yuactue B pedepennyme rpaxaan Poccuiickoit @epepanuu mocie
OTMyOJIMKOBaHUS PE3YIbTATOB BHIOOPOB OO pedepeHayma MOKET
OBITh MOJAHO B CyJ B TEYEHHE Iroja CO JHSA ONMyOJIMKOBAaHHUS pe-
3yJIbTATOB COOTBETCTBYIOIIHX BRIOOPOB (pedepenmyma) (4. 4 ct. 260
['TIK P®D).
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OenepanbHblii 3ak0H «O0 OCHOBHBIX TapaHTHAX HW30UpPATEIbHBIX
NpaB 1 MpaBa Ha ydactue B pedepenayme rpaxkaan Poccuiickoi dene-
parumy (. 5 cT. 31) ycTaHaBIMBaeT MPaBHUIIO, COTJIACHO KOTOPOMY 3a-
ABJICHUS O pacOPMHUPOBAHUH M30MPATEbHOW KOMHCCHH, OPTaHU3YIO-
meld BbIOOPHI, pedepeHIyM, MOXET OBITh TOJAaHO B IEPHUOJ MOCHe
OKOHYAHMS M30MpaTeIhHON KaMITaHUH, KaMIIaHu! pedepeHayMa, HO He
Mo3/1Hee 4eM depe3 3 MecsIa co JHS OKOHYaHUS N30MpaTenbHON KaM-
MaHuM (KaMmImanuu pedepermyma). 3asBieHne B cya 0 pachopMupoBa-
HUHM WHOW KOMHCCHHU MOJKET OBITh TIOZAaHO He mo3nHee deM 3a 30 mHei
110 THS TOJIOCOBAHUS JIOO TIOCIIe OKOHYAHHS N30UpaTeTbHON KaMITaHHN
(xammannn pedepeHIyMa), HO He TIO3HEe YeM depe3 3 Mecsina co JTHS
TIOSIBTICHUST OCHOBaHMH I pachopmMupoBanust komuccun. [Ipu mpose-
JIEHWW TIOBTOPHOTO TOJIOCOBAHMS 3asIBJIEHUE B CyJl O pacOpMHUPOBAHIH
YYaCTKOBOW KOMHCCHH MOYKET OBITH MOJIAaHO B TIEPHO/] MTOCTE YCTAHOB-
JICHWSI UTOTOB TOJIOCOBAHMS Ha JaHHOM y4YacTKe, HO He TIO3[Hee YeM 3a
77 mHEW 10 JHS TOBTOPHOTO TOJI0COBAHUSI.

B cootBerctBum ¢ 1. 11 cT. 75 Ha3zBaHHOTO 3aKOHA CY/bl 00S3aHBI
OpraHHU30BaTh CBOIO paboOTy (B TOM 4YHCIE B BBIXOJIHBIC JHU) TAaKUM
00pa3oM, 4TOOBI 00ECIEYnTh CBOCBPEMEHHOE PAacCMOTpPEHHUE Kalloo.
I'TIK P® B 3TOl CBA3M YCTaHABIMBAET COKpAILlEHHBIE CPOKM Ha pac-
CMOTpPEHHE JeJT JAHHOU KaTerOpUH.

B mnepuon u3bupaTenbHONM KaMIlaHWW, KaMIaHuu pedepeHayMa
3asIBJICHHE, TTOCTYIHBIIECE B CyJ JO THS TOJIOCOBAHUS, JODKHO OBITH
paccMOTPEHO U pa3pelieHO B T€YEHUE S5 THEW CO HA €ro MocCTyIule-
HUS, HO HE TO3JHEe JHA, MPEIIECTBYIOIIEro JHIO T'OJOCOBAaHHUSA, a
3agBlIeHHE, TOCTYNHBILIEE B JI€Hb, MPEALIECTBYIOUINI JaTe TOJI0CoBa-
HUS, B JIEHb T'OJIOCOBAHUS WIH B JIEHb, CIEAYIOLINN 32 JaTOH roia0co-
BaHUS, — HeMeaJeHHo. B cmywae, ecnam ¢akTel, coaepskaluecs
B 3asIBJICHUH, TPEOYIOT JOTIOJHUTEILHON MPOBEPKH, 3asBICHUE JTOJIK-
HO OBITh PACCMOTPEHO U pa3pelleHo He mo3aHee yeM uepe3 10 aHei
CO JTHS ero mojaud. 3asBiieHHe O HENMPAaBUILHOCTH B CIHCKaxX M30upa-
TeJel, yYaCTHUKOB pedepeHaymMa ITO0KHO ObITh PaCCMOTPEHO U pa3-
perieHo B TedueHWe 3 AHEW CO MHS ero MOCTYIUICHWS B CyI, HO HE
MO37HEE JHS, MPEANIECTBYIONIETO JHIO TOJIOCOBAHUS, a B JIEHb T'OJIO-
COBaHHSA — HEMEJIEHHO.

3asBieHWe, Kacamolleecs peleHuss H30MpaTeIbHOW KOMHUCCHH,
KOMHUCCHU pedepeHnymMa o0 UTOrax TrOJIOCOBaHUS, O Pe3yJbTaTrax
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BBIOOPOB, pedepeHayMa, TOKHO OBITh PACCMOTPEHO M Pa3pelieHO
B TEUCHHUE 2 MECSIICB CO JHS €T0 MOCTYIUICHUS B CY/I.

Pemenne mo 3asBneHWI0 00 OTMEHE PETHCTPallMK KaHIUAaTa
(ciMcka KaHAWIATOB) IPUHUMAETCA CYIOM HE MO3JHee YeM 3a 5 aHeil
JIO JTHS TOJIOCOBAHMSL.

Pemenne mo 3asBieHNI0 00 OTMEHE PETUCTPAIMH MHUITUATHBHON
TpyNIBl IO MPOBEAEHHIO pedepeHaAyMa, WHOW TPyNIbl YYacTHHKOB
pedepeHayMa MpUHUMAETCS CyIOM He IMO3/Hee YeM 3a 3 IHS 0 AHA
TOJIOCOBAHHS.

Pemenne mo 3asBieHHIO O pachOpMUPOBAHUM H30MpATEIBHOMN
KOMHCCHH, KOMUCCUU pedepeHayMa NpUHIMAETCS CyI0M He IO3Hee
yem uepe3 14 nHell, a B xo/e n30UpaTenbHON KaMIlaHUK, KaMIIaHUU
pedepeHayMa — He MO3aHEe YeM 4epe3 3 JHs cO IHS IMOCTYIUICHHS
3asBJIEHUS B CY.

Jlena o 3ammre N30MpaTEILHBIX MIPaB U MpaBa Ha ydacTue B pede-
peHnyMe rpaxaad Poccuiickoit degepaliuu paccMaTpuBarOTCA Cy/Ibei
SIMHOJINYHO, 32 HCKIIOUYCHHEM Jel O pachopMHUpOBaHWU H30Mpa-
TEIbHBIX KOMHUCCHH, KOMUCCHIA pedepeHayMa, KOTOpble paccMaTpH-
BaOTCS CYZOM KOJUIETHAJIFHO B COCTaBe 3 MpO(EeCCHOHANBHBIX CyAen
(ct. 260" TTIK P®).

3asiBIIeHUE paccMaTpPUBAETCS CYIOM C y9aCTHEM 3asBHUTEINS, MPe/-
CTaBUTENS COOTBETCTBYIOIINX OpraHa TOCYJIapCTBEHHOW BJIACTH, Op-
raHa MECTHOTO CaMOYIIPaBIIEHUs, MOJUTHYECKOW MapTHH, MHOTO 00-
IIECTBEHHOTO OOBEIWHEHHs, M30MpaTeNTbHOW KOMHCCHH, KOMHCCHU
pedepenayMa, MOHKHOCTHOTO IHIlA, TpoKypopa. OgHako HesBKa
B CyJl yKa3aHHBIX JIUI], HaJUIeKAIIUM 00pa30M M3BEIIEHHBIX O MECTE U
BpEMEHH CyJIeOHOTO 3ace/laHusl, He SBIISETCS MPEMSTCTBUEM UIS pac-
CMOTPEHHS U pa3pelIeHus aea.

B cootBercTBuu ¢ 4. 3 cr. 260" [TIK P npu paccMoTpeHuu Ael o
3amuTe M30MpaTeIbHBIX MPaB W MpaBa HAa y4acTHe B pedepeHayMe B
Meproj U30MpaTeNbHOW KaMIaHWW, KaMITaHUU pedepeHayMa 10 ITHS
oIyOJIMKOBaHMS Pe3yIbTaTOB BHIOOPOB, pedepeHayMa CyIoM He Mo-
2ym Oblmb HANOJICEHb! CIIEAYIOINE 00eCTIeYNTEIbHBIE MEPHI:

1) HanoxeHHe apecTa Ha M30UpaTeNbHbIe OIOJIETeHH, OI0JIIETEeHN
IUISL TOJIOCOBaHUS Ha pedepeHayMe, CIHUCKH M30upaTenei, yqacTHH-
KOB pedepeHayMa, HHble U30MPATENIbHBIC JTOKYMEHTBI, JOKYMEHTHI
pedeperyMa il X U3bsITHE;
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2) 3ampeinieHne W30MpaTeIbHBIM KOMHUCCHSIM, KOMUCCHAM pede-
peHAyMa OCYIIECTBIISITh YCTAHOBJICHHBIE 3aKOHOM JCWCTBHUS IO TIOA-
TOTOBKE W MPOBEACHHUIO BEIOOPOB, pedepeHIyma.

B cuny npsimMoro ykaszaHusl 3aKOHa pelIeHue CyJa NEepBOM MHCTaH-
MU 00 OTMEHE PETHCTpaluy KaHAumaTa (CIUCKa KaHJAUIATOB) HE MO-
JKeT OBITH 00paIIeHo K HeMEICHHOMY HCIIOTHEHUIO (4. 4 CT. 260" TTIK
P®), mostomy npaBmna, npexycmorpernsie 4. 1 cr. 212 I'TIK PO, e
TIPUMEHSTIOTCSL.

Pemenne cyzna, BCTynuBIee B 3aKOHHYIO CHITY, HAIIPaBIIAETCS Py-
KOBOJIUTENII0O COOTBETCTBYIOIIETO OpPraHa TOCYJapCTBEHHOW BIACTH,
opraHa MECTHOTO CaMOYIIpaBJCHHS, OOIICCTBEHHOTO OOBEIMHCHHUS,
npeacenaTento n30upaTenbHO KOMHCCHH, KOMHACCHHU pedepeHayma,
JIOJKHOCTHOMY JIMILY, I'/I€ CyZIOM YCTaHaBIUBAIOTCS CPOKU HA UCHOJI-
HeHue pemieHus. PelleHne UCHONHAETCS MO MpaBWJIaM, YCTaHOBJICH-
HbIM cT. 206 T'TIK P®. B cinyyae ero HEMCHOJHEHUS] B YCTAHOBIIEH-
HBIA CPOK 0€3 YBa)XKHTENbHBIX NMPUYHH MPHUMEHSIOTCS MEphI, Tpey-
CMOTpeHHbIE (pefiepaIbHBIM 3aKOHOAATETHCTBOM.

3aKOH yCTaHaBIMBAET COKpPAILECHHBIE CPOKH IMOJAa4Yd KacCalllOH-
HOH kaJlo0bl Ha peIIeHus 1Mo JejlaM JaHHOW kareropuu. Kaccammnon-
Has ’kajo0a Ha pelIeHue Cy/a, YacTHas ayio0a Ha olpeNelieHne cya
o JIeTy O 3aInTe n30MpaTenbHBIX paB U MpaBa Ha ydacTue B pede-
pennyme rpaxnaan Poccuiickoii denepanuu, BBIHECEHHBIE B IEPHUO
n30MpaTenpbHON KaMIaHWH, KaMIIaHuU pedepeHyMa 10 JHS ToJ0Cco-
BaHUs, MOTYT OBITh TIOJAHBI B T€UEHHE 5 JHEH CO JHS MPUHITHS CY-
JIOM yKa3aHHBIX pelreHus, onpeneneHus (4. 3 cr. 261 I'TIK PD).

I'naBa 15. Oco06oe npou3BoaACTBO

§ 1. [TonsiTHe U 3HAYEHHE 0COO0T0 NMPOU3BOIACTBA

Ocoboe Mpou3BOJACTBO OTHOCUTCS K CHEHHaJbHBIM (YIPOILECH-
HBIM) TPOM3BOJICTBAM MO 3aIUTE HAPYLUIEHHOT'O WU OCIHOPEHHOI'O
npaBa. B oTnuume oT MCKOBOTO MPOM3BOACTBA B HEM OTCYTCTBYET
CIIOp O TIpaBe, HET MaTepUATLHO-TIPABOBOTO TPEOOBAHHS OJHOTO JIHLA
K apyromy. OgHako B neinax oco00Oro mpou3BOACTBA MOXKET MMETh
MECTO CIOp O (haKTe.

Hctoku paHHOTO BHIa CyJIeOHOTrO MPOW3BOACTBA MOXHO HAWTH
eme B PumckoM mpaBe. XOTS pUMCKUE FOPUCTHI U HE YHOTPEOISITN
TEPMHHA «0CO00€ MPOU3BOJCTBO», TIOMUMO HCKOBOTO CYIIECTBOBAJIO
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U TaK Ha3bIBaeMoe «OeccropHoe» CYIOMPOU3BOJICTBO, B KOTOPOM, KaKk
U TIPH 0COOOM TPOU3BOJICTBE, HE OCHAPUBAIIOCH TIPUTSI3aHUE HA MTPABO
WJIW Ha BEIllb.

OrmpeneneHHoe CXOACTBO C 0COOBIM IMPOM3BOICTBOM MOKHO 00OHA-
PYKUTh W paccMaTpuBas CyIIHOCTb MPEIOJUIMaIbHOrO HcKa (actio
praejudiciali), XoTs 37ech CIop O TpaBe BCE ke mpucyTcTBOoBaL. OJI-
HAKO, aHAIM3UPYS MNPEIOAUIHAIbHBIC UCKH, MOKHO OOHApPYXKUTh HX
Ooree mmpokoe MoHMMaHUe. Tak, oOparmasch B MOJOOHBIX CIIydasx
B CyIl, UCTEIl HE WMEJ MPHUTA3aHUH K Kakomy-iaubo orBeTunKy. OH
XOTeJ TPU MOMOIIH CyACOHOW MPOIEAYPHl YCTAHOBUTH CYIIECTBOBA-
HUC WIH COACPXKAHUE KAaKOTO-THOO0 IOPHIMYECKOT0 OTHOMIEHHUS («Si
paret...» — «eciHu BBIICHUTCS (OymeT mokaszaHo)...»). Hampumep, yc-
TaHOBWTbD, SBJSETCS JIM TaHHOE JIMIIO CHIHOM JPYTOro JIMIA WIN HET,
KaKoOBBI pa3mepsl mpunaHoro (cMm. ¢opmyinsl nperopa: «AN TITIUS
INGENUUS SIT» — saBiserca nmu Tumuii ¢cBoOOTHOPOKICHHBIM ?»
umu «QUANTA DOS SEIAE SIT» — kakoB pa3Mmep IpUAaHOTO
Ceitn?»).

[TosTomMy mperomuIuanbHble UCKA MOXKHO CYHTATh MPOOOpPa3oM
COBpEMEHHBIX MCKOB O MPU3HAHUM, a CyJeOHyI0 KOHCTaTaluio (akra,
MMEIOIIETO FOpUANYECKOe 3HauYeHHEe, — IPoo0pazoM Aen 0codoro
ITPOM3BOICTBA.

JlopeBooInoHHON HayKe ObUT H3BECTEH MPEIOANINAIBHEIN UCK.
Torna oH HOCWII Ha3BaHWE UCKA O IPU3HAHUU, WIH YCTAHOBUTEIBHO-
r'o HCKa.

E.B. BacbkoBCKkui OTMeUal, 4YTO «3TH UCKU HOCAT Ha3BaHHE UC-
kOB Oe3 mpucyxnueHus (ast. sine condemnatione), mpeaBapUTEINb-
HBIX, TPCHJUIHUAIBHBIX.., YCTAHOBUTEIBHBIX, WIH O MPU3HAHUU
(Feststellungs, Anerkennungs-klagen)». OH packpeiBan IOHSITHE
JIAHHBIX MCKOB Yepe3 WX HANpPaBJICHHOCTh HAa «yCTaHOBIICHUE, YIO-
CTOBEpeHHE (KOHCTATUPOBAHKE) CYOM HATUYHOCTH WJIH OTCYTCTBUS
IOPUANYECKOTO OTHOMICHHUS», T.€. uYepe3 Jena 00 yCTaHOBJICHWUHU
¢dakToB (Hampumep, 3aKOHHOCTh poxaeHus). KpoMe Toro, kK gJaHHOM
KaTeropud OH OTHOCWIJI JeNla, COAepiKallue criop o mpase (HCK
0 IpU3HAaHUHU B cOBpeMeHHOM cmbicie). Taxxke u WU.E. Durenpman,
M3BECTHBINA JOPEBOJIFOIIMOHHBIN IUBUIIUCT, OTMEYaJ, YTO «BO MHO-
TUX CIydasX eCThb HACTOSTENbHAas MOTPEOHOCTh CleNaTh IopUIrye-
CKU M3BECTHBIM CYIIECTBOBAaHHE MPABOOTHOIICHUS, HE3aBUCHMO Ha-
PYLIEHO OHO WJIM HET... PemieHue mo MCKy O NPU3HAHUW yCTpaHseT
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COMHEHHE, HEOTIPEACIICHHOCTh, HEICHOCTh B MPABOBBIX OTHOIICHUSIX
JIAHHBIX JIMI[... HE TPeOyeTCs HapyIICHHS MpaBa JUisi TOTO, YTOOBI
MOKHO OBLJIO MPEABSIBUTH UCK O HEMY.

MHoOTHE COBPEMEHHBIE IPOIECCYATUCTBI CUYHMTAIOT, YTO 0c000e
MIPOU3BOJICTBO B COBETCKOM M POCCHIICKOM TIPABE SIBJISICTCS IIPABOIIPE-
€MHUKOM OXPaHHUTEIHLHOTO JOPEBOJIIOIMOHHOTO MPOW3BOACTBa. Ilpm
9TOM OHH CCHUIAIOTCSI Ha TO, 9TO YCTaB TPakKIaHCKOTO CYIOIPOM3-
BOJICTBA MpEAyCMaTPUBAI PACCMOTPEHHE B MOPSAKE OXPAHUTEIHHOTO
nmpon3BoacTBa (KH. 4) dena CIICAYIOIMX KaTerophii: O BBEI30BE Ha-
CJICTHUKOB yMepIrero jura u 00 oxpanenuu ero umenus (P.1), o pas-
nene Hacnenctea (P.2), o BBoje BO BiajeHue HEIBHKHUMBIM HUMYIIE-
ctBoM (P.3), o BeIKymie pomoBeIX umymiecTB (P.4), 00 ymocToBepeHHH
B Oe3BectHoM otcytctBuHM (P.5), 00 y3akonenmnm pereir (P.6) wm
00 ycerHOBNeHuu (P.7).

Opnnako B coBeTckoi opucnpyneniun (M.A. Kabakosa, U.b. Mo-
peifH) Takas NMPEeeMCTBEHHOCTh OTPHULANACHh MO MPUYHHE TOTO, YTO
WHCTHTYT OXPaHUTEIHFHOTO MPOU3BOJCTBA MPUHIMITHAIHHO MTPOTHBO-
MOJI0’KEH 0COOOMY TIPOM3BOJICTBY KaK 0a3MPYIOMINANCS HA MaTepHaTb-
HO-TIPaBOBBIX MHCTUTYTAaX, MO CYIIECTBY, YYXKIBIX COBETCKOMY Tpak-
JTAHCKOMY TIpaBy.

JKv3Hp TOKa3ana, 4TO HHCTUTYTHI OXPAaHUTEIBHOTO MPOU3BOICTBA
BHOBBb CTall BocTpeOoBaHbl. W ceromuHss MbI MMeeM BO3MOXKHOCTh
BUJIETh BO3POXKACHUE €r0 MHCTUTYTOB B POCCHICKOM COBPEMEHHOM
npaBe (IpruoOpeTaTeNbcKas JaBHOCTh, YCHIHOBIEHHUE U T.1I.).

Jena, oTHOCsMecs K 0coOOMY TPOHM3BOJCTBY, pa3nu4Hbl. [Ipu-
BelleHHBIH B 4. 1 cT. 262 ['TIK P® nepedenp Takux Jei HE SBISETCA
ucuepnbiBatonuM. CorimacHo 4. 2 3TOW CTaThbH K PacCMOTPEHUIO
B MIOPSIIKE 0COOOTO TPOU3BOJCTBA (hefepaibHBIMU 3aKOHAMH MOTYT
OBITH OTHECEHBI U JpYyTHUE JIeTa.

[lepeuenp nen, paccMaTpUBaeMbIX CYJIOM B MOPSJIKE 0COOOTO
MIPOU3BOJICTBA, MIPETEepIiei U3MEHEHUS IO CPABHEHUIO C paHee JeiCT-
BoaBmKM [ TIK PCOCP. D10 00ycioBieHo, B MepByIO ouepeb, 3Ha-
YUTEIHHON HOBEJUTU3AIUEeH MaTepUaIbHOTO IpaBa.

Tax, n. 4 cr. 26 'K P® npenonpenenun Bxirouenue B ['TIK PO
HOBOW KaTeropuu el — 00 OrpaHUYCHUM WU JIMIICHUU HECOBEp-
IIEHHOJIETHUX B Bo3pacTte oT 14 nmo 18 ser mpaBa camMocCTOSITEIHHO
pacropsKaTbCsi CBOMM 3apabOTKOM, CTHIICHIIUCH WIIM WHBIMU JIOXOJIa-
mu. [l peanuzanuu npasui cT. 27 ['K PO BBeneHa Takast KaTeropus
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JIeJT, KaKk OOBSIBIEHNE HECOBEPIICHHOJIETHETO IMOJIHOCTBIO JI€eCTIOCo0-
HBIM (PMaHCHITAIUS), €CIIM Ha 3TO HET corjacus pojauTeneil (0gHOTro
U3 POIUTENICH ), yCHIHOBUTEICH MITH TIOTICUUTEISL.

[losiBieHMe OTAENBHBIX HOPM MAaTEpHaJbHOTO MpaBa B 3aKOHe
0 MCUXUATPHUYECKOli moMomu 00yCIOBWIO TMOCIENyoIee BKIIOYe-
Hue B I'TIK P® nen o npuHyAUTENbHON rOCOUTAIN3ALMY B IICUXUAT-
pUYECKH CTalMOHAap M O NMPUHYAWTEIBHOM IICHXHATPHYECKOM OCBH-
JIETETLCTBOBAHUH.

Jena ocoboro mpom3BOACTBAa PaCCMATPUBAIOTCSA M Pa3peIIatoTcs
CyZIOM TIO OOIIMM TpaBHIIaM TPa)XTaHCKOTO CYJOIPOM3BOCTBA C yUe-
TOM 0COOCHHOCTEH, KOTOphIe ycTaHOBIEHHI I1. 28-38 I'TIK P®D.

Jlena ocoboro mpou3BoACTBa BO3OYKIAIOTCS TIPH MMOJaYe 3asBiec-
HUS, COJEpKAIIero mMpocs0y MOATBEPIUTh TO WM HHOE OOCTOSATENb-
CTBO, UMEIOIIee FOPUANIECKOe 3HAUCHHE, HITH MTOITBEPIUThH OeccIiop-
HOE TIpaBo. 3asBIICHHE JOJDKHO OTBEYATh OOIUM TpeOOBAaHUSM, yCTa-
HOBJIEeHHBIM CT. 131 I'TIK P®.

[To oTnenbHBIM KaTETOpUsM JENI 0COOOTO TTPOU3BOJICTBA K 3asBIIE-
HUIO TIPEIBSIBIAIOTCS CHeNHalbHble TpeOoBaHuU. Tak, B 3asSBICHUN O
BOCCT@HOBIIEHUH YTPAauyeHHOTO CYyJeOHOTO TPOM3BOJCTBA CIIEAYET
YKa3bIBaTh, 0 KAKOM MUMEHHO MIPOU3BOJICTBE UJET pedb, ObLIO JIN MPH-
HATO CYJIOM peIleHHe MO CYIIECTBY WM MPOU3BOJICTBO MO AENy Ipe-
Kpallajiochk, Kakoe MpOoIecCyallbHOE MOJIOKEHHE 3aHUMAll B HEM 3af-
BUTEIb, KTO €llle MPUHUMAIl Y9acThe MO eIy M B KaKOM IPOIECCY-
ABHOM TIOJOXEHHH, a TaKKe IPYTHe CBEICHHS, MPEIyCMOTpPEHHBIC
ct. 314 I'TIK PO.

B nemax ocoboro mpou3BOJCTBAa HET UCTIA U OTBETYMKA, TPETHUX
JIUII, HET UCKA ¥ MHCTUTYTOB, CBA3aHHBIX C UCKOBOW (POPMOM 3aIUTHI
MpaBa, HeNb3sl MPEeIbIBUTh BCTPEUHBIA HCK, 3aKIIOYUTH MUPOBOE CO-
lanieHue. Bmecre ¢ TeM B Takux Aenax BO3MOYKEH OTKa3 OT 3asiBIie-
HUS1, U3MEHEHUE €T0 OCHOBAHUS WJIU MPEAMETA.

Jluno, oOpartuBiIeecss B Cyl, Ha3bBaeTcsi 3asBuTeneM. lpyrue
Y4acTBYIOIIKE B /1€ — 3aUHTEPECOBAHHBIMHU JIMLIAMHU.

B kadecTBe 3aMHTEPECOBAHHBIX JHI] MPUBICKAIOTCS, HAIPUMED,
OpraHbl 3alMCH aKTOB IPAKIAHCKOTO COCTOSHUS, OTKa3aBIINe BHECTU
WCIpaBJIeHUs WM U3MEHEHUs B Mpou3BeJeHHyto 3amuch (cT. 307 I'TIK
P®), HoTapuyc nnu 10MHKHOCTHOE JIMIIO, COBEPIIMBIINE HOTApHAIbHOE
JieiicTBHe WK OTKa3aBIime B ero coepiieHuu (ct. 310 I'TIK PD), opra-
HBI oneku U moneuntensctBa (cT. 273 TTIK PO). 3aunTepecoBaHHbIE
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JUIa TIONB3YIOTCS BCEM OOBEMOM IPOIECCyalbHBIX TpaB, Ipery-
cMoTpeHHbM cT. 35 I'TIK PO.

[To nemam oco60ro MPOM3BOICTBA 3asBIICHHE, ITO OOIIEMY TTPABHITY,
MOYKET OBITh ITO/IaHO OTPaHMYEHHBIM KpyroM Juil. Tak, ¢ 3asBIICHHEM
00 OOBSBICHNH HECOBEPIICHHOJETHETO MOJHOCTHIO JI€ECTIOCOOHBIM
BIIpaBe O0OPATUTHCS JTUIITH CaM HECOBEPIICHHOIECTHHN, JOCTHITIINI BO3-
pacta 16 ner (u. 1 ct. 287 I'TIK P®); 3asBienne o MpUHYIUTEIHHON
TOCIUTAIM3AIMHA WK O TIPOJJICHUH CPOKa MPUHYIUTEILHOW TOCIINTA-
TU3aIUY TPKIAHWHA, CTPAJAONIET0 NMCUXUYECKHM PacCTPOWCTBOM,
MOJKET OBITh TIOJJAHO MPECTABUTEIEM IICUXHATPUUECKOTO CTAIMOHA-
pa (4. 1 ct. 302 I'TIK PD).

Baxxnas rapaHTUs MPaBUIBHOTO PACCMOTPEHUS JIed 0COOO0ro mpo-
W3BOJICTBA — y4YacTUE B HHUX MPOKypopa. B cuily mpsmoro ykazaHus
3aKOHa ero y4acTue 00s3aTelNbHO B CIIydasX, MPeIyCMOTPEHHBIX CT. 273,
4. 3 cT. 278, c1. 284, 288, 1. 2 c1. 304 I'TIK PD.

[To oTAENbHBIM KaTETOPHSIM JIeNI 0COO0TO MPOU3BOJICTBA YCTAHOB-
JICHBI CTIeNMaJIbHbIC MPaBHia MOJACYTHOCTH. Tak, 3asBieHHe 00 00b-
SIBJICHUH HECOBEPIIICHHOJIETHETO, JOCTUTIIEro 16 JIieT, SMaHCHUIIUPO-
BaHHBIM TOJIAETCS B CYJ IO MECTy ero xureibcTBa (ct. 287 I'TIK PD).
3asBIIeHHE O TPUHYAWTEIBHON TOCTHTAIN3AINH TPAKJAHWHA B TICH-
XHATPUUECKUH CTallMOHAP WIIM O MPOJUICHUN CPOKa MPUHYIUTEIHLHON
TOCITUTANTU3AIMN — TI0 MECTY HaXOXXICHHS MCUXHATPUIECKOTO CTa-
IOHapa, B KOTOPEIi momenieH rpaxaanud (cT. 302 ['TIK PD).

Kakx ormeuanock, B fienax oco00OTro MpOU3BOJICTBA OMMCYMCMEYem
cnop o npage. Ecny ipu miofjaue 3asBJICHAS WIH PACCMOTPEHHUH JeNa B
MOpsIKE 0COO0TO MPOU3BOCTBA BOSHUKAET MOIBEIOMCTBEHHBIN CYay
CIIOp O TIpaBe, CyJl OCTABIISET 3asBIICHHE 0e3 PaCCMOTPEHUS U pa3bsic-
HSIET 3aSBUTEIIO U JIPYTUM 3aUHTEPECOBAHHBIM JIMIIaM, 9YTO OHH MOTYT
MPEIbIBUTH UCK HA OOIIUX OCHOBaHUSX.

B cuny ct. 264, 265 T'TIK P® cyasl MOTyT NpUHUMATh 3asiBICHUS
00 ycTtaHoBleHHH (aKTOB M paccMaTpHBaTh UX B MOPSIKE 0COOOro
MIPOM3BOJICTBA, €CIIU COTJIACHO 3aKOHY:

Takue (aKTbl MOPOKAAIOT ISl 3asIBUTEIST FOPUIUICCKUE TIOCIE-
cTBUs (BOSHHKHOBEHHE, M3MEHEHHUE WIIH MPEKPAIICHUE JTNIHBIX JIN0O
HMMYIIECTBCHHBIX NIPaB I'PaXIaH MU OpPraHUu3aIuii);

yCcTaHOBJIEHHE (paKTa HE CBSI3BIBAETCS C MOCIEMYIONIMM pa3perie-
HHUEM CITIOpa O TIpaBe, MOIBEOMCTBEHHOTO CyIy;
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3asgBUTEh HE MMEET IPYroil BO3MOKHOCTH TOMYYHTh HaJJIE)KaIIre
JOKYMEHTBI, yIOCTOBEPSIONINE 3T (PAaKThI, THOO BOCCTAHOBHUTH yTpa-
YEeHHBIE TOKYMEHTHI,

a TaK)Ke eCIIM JICHCTBYIONINM 3aKOHOIAaTeTbCTBOM HE MPETyCMOTPEH
WHOH (BHECYAEOHBIH) MOPAIOK X YCTaHOBJICHUSI.

Ilepeiinem k aHayIM3y KaTEropuu Aell, pacCMaTpUBAEMBIX B MOPSA-
Ke 0c000T0 MTPOU3BOJICTBA.

§ 2. YcraHoByieHHe (pAKTOB, MMEIOIIUX
OpHInYecKoe 3HAYeHue

Hena 00 ycranoBneHnd (akToB, UMEIONIUX IOPUIMYECKOE 3HAUe-
HHeE, SBISIOTCS HanboJiee pacrpoCTpaHEHHBIMH JIellaMi 0c000To Mpo-
W3BOJICTBA.

BosHuKHOBeHME, W3MEHEHHE WU MPEKpaIleHHEe JINYHBIX U HMY-
[IECTBCHHBIX MPaB TPaKAaH WM OpPTaHW3alWi 3aBHCUT OT HATUYUS
WIN OTCYTCTBUS topuamdeckux (akroB. JlaHHble (aKThI JOIKHBI
OBITh IOJTBEPKIACHBI COOTBETCTBYIOIIMMH JJOKYMEHTaMH (CIIpaBKaMH,
3aMHUCSIMH, aKTaMH).

OpnHako MMEIOTCS CIIy4ad, KOTAa TOT UM MHOH (DakT He MOXKET
OBITH YOCTOBEPEH COOTBETCTBYIOIINM JAOKYMEHTOM IO TPUYIHHE €ro
yTpaThl, YHUYTOXXEHHUS, HEBO3MOKHOCTH BOCCTaHOBJIECHHA. [ 3THX
CIIy4aeB MPeayCMOTPEH CyJIeOHBII OPSAOK YCTAaHOBIICHHS IOPHINIE-
CKHX (haKTOB.

Yemanoenenue poocmeenuvix omuowieHul, hakma HaxoxicoeHus
Ha udcouseHul, haxma pesucmpayuu podicoeHus, YColHoeaeHUs (Y0o-
yepenus), opaka, pacmopacenus opaxa, cmepmu (. 1-3 4. 2 ct. 264
I'TIK P®). PaccmaTpuBas 1aHHBIE JleNa, Cy/ 3aCIyIINBaeT MOKa3aHUs
CBUJICTENICH, a TakKe JIHI], 3aMHTCPECOBAHHBIX B Jejie (HaIpuMep,
POICTBEHHHKOB, JPYTUX MXKAWBEHIIEB — I10 JeJlaM 00 yCTaHOBJICHUH
POICTBEHHBIX OTHONICHHWH, 00 YCTAaHOBJIICHHH IKIAWBEHUYECTBA); WC-
CllelyeT MMChMEHHBIE JI0Ka3aTelbCTBA, PEICTABICHHBIC 3asBUTEIICM,
3aWHTEPECOBAHHBIMU JTUIIAMHU.

Hena o6 ycraHOBIeHUH (AaKTOB TOCYIapCTBEHHON pErvcTpaliu
AKTOB I'PAXKJAHCKOTO COCTOSIHUSI HEOOXOAMMO OTIIMYATh OT JIeJ O BHE-
CCHUHW UCIIPABIICHUH WJIM W3MEHEHUI B 3allICH aKTOB T'Pa)XJAHCKOTO
cocrostHuA (1. 9 4. 1 c1. 262 I'TIK P®), Tak kak B yKa3aHHOW KaTero-
pUH JIe COOTBETCTBYIOIIAs 3alMCh HE yTpaueHa, a B HEH yKazaHBI
HETIPaBHJIbHBIC WIIK HETIOJTHBIC CBEICHHS.
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Yemanosnenue gpakma npusnanus omyoecmea. B cooTBeTcTBHHU €
m. 4 4. 2 ct. 264 I'TIK P® cyn paccmarpuBaet fena 00 yCTaHOBICHUN
(hakTa MpU3HAHMS OTIOBCTBA. TaKoil (akT MOKET OBITh YCTAHOBIIEH B
MopsAZIKE 0coOOTr0 IMPOM3BOACTBA B Cllydae CMEPTH JIHMIA, KOTOpOe
MIpU3HABAJIO ceOs OTIIOM, HO HE COCTOSUTIO B Opake ¢ MaTepbio peOeHKa
(ct. 50 CK P®). Cormacuo 1. 4 mocranosnenus [lnenyma Bepxosno-
ro Cyaa P® ot 25 oxTs6ps 1996 1. Ne 9 «O mpumeHeHnu cyaaMu
CewmeitHoro xomekca Poccuiickoit @eaepannuu mpy pacCMOTPEHUH JEIT
00 YCTaHOBJIEHMH OTIIOBCTBA U O B3bICKAHUM AIMMEHTOB» (aKT MpHU-
3HaHMS OTLIOBCTBA MOXKET OBbITH yCTAHOBJIEH IO IpaBHJIaM 0COOOro
IIPOMU3BOCTBA HA OCHOBAHMM BCECTOPOHHE IIPOBEPEHHBIX AAHHBIX IIPU
YCIIOBHH, YTO HE BO3HHMKAET CIiopa O IpaBe. Eciiv Takoil crop BO3HHU-
KaeT (Hampumep, IO MOBOAY HAcJEeICTBEHHOI'O MMYIIECTBA), 3asiBiie-
HHE OCTaBJIeTCS CyIbed 0e3 paccCMOTPEHHUs] W 3aMHTEPECOBAHHBIM
JMLAM pa3biCHACTCS MX NPaBO HA NPEIbsBICHHE HMCKAa Ha OOIIUX
OCHOBaHUSIX.

Yemanoenenue ¢axma npunaonesxcnocmu npagoycmanasiuearo-
wux ookymenmog (1. 5 4. 2 cr. 264 I'TIK P®). B nopsiake ocoboro
MIPOM3BOJICTBA CYJl paccMaTpuBaeT Jeia 00 yCTaHOBIEHWH (akTa
MPUHAUIEKHOCTH MPABOYCTAHABIMBAIONIETO JIOKYMEHTA JIHILY, HMS,
0T4ecTBO WK (aMHINA KOTOPOro, yKa3aHHBIE B JIOKYMEHTE, HE COB-
[ajaloT ¢ UMEHEM, OTYECTBOM WK (aMHUIIMEN 3TOTO JIUIA [0 NAacIop-
Ty WM CBUAETENLCTIBY O pokaeHuu. IIpu 3TOM ciemyer OoTMETHUTH,
9TO pedb HE HIET 00 yCTAaHOBIICHWU caMOTO (hakTa, KOTOPHIH 3aduK-
CHpOBaH B IIpaBOyCTaHaBIMBaroUleM aokyMmeHTe. Ilo memy o6 ycra-
HOBJICHHH (haKTa NPHUHAIJICKHOCTH TAKOTO JOKYMEHTa 3asBUTEIb
JOJDKEH MPEACTaBUTh AO0KA3aTeIbCTBA, YTO JOKYMEHT HMPUHAIUIEKHUT
€My M 4TO OpraHW3auus, BbIOABIIAs 3TOT JOKYMEHT, HE UMEET BO3-
MO>KHOCTH BHECTH B HETO COOTBETCTBYIOIIEE HCIIPABICHUE.

3asBieHus 00 yCcTaHOBICHHUH (haKTa MIPUHAIIECKHOCTH JIUILYy BOMH-
CKUX JJOKyMEHTOB, IaCIIOPTa U CBUAETEILCTB, BEIJABAEMBIX OpraHaMHt
3arca, B CHJIy NPSIMOTO yKa3aHus B 3aKkoHe (1. 5 4. 2 ct. 264 ['TIK P®)
cyaeOHOMY yCTaHOBIIEHHIO He moaiexar. Cya He BIpaBe paccMaTpu-
BaTh TaKXe 3asBICHHUA 00 yCTAHOBIECHUM (aKTa NPUHAJICKHOCTH
YAOCTOBEPEHUSI K OPIACHY WM MENANU TPaXAAHHHY, UM, OTYECTBO
win GpaMuiIns KOTOPOTO HE COBIAAIOT C YKA3aHHBIMU B yJIOCTOBEpE-
HUH, TOCKOJBKY 3TH BOIPOCHI Pa3pellaroTcs OPraHOM, BBIAABIINM
yaocroBepeHre. OOyCIIOBICHO 3TO TEM, YTO OPTaHbl U OPraHM3alUH,
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WX BBIJIABIIHME, MOTYT HCIIPABUThH OMIMOKY CaMOCTOSTENbHO. B cirydae
OTKa3a OPTraHOB W OpPTaHW3AlHMKA B YCTPAaHECHUHM OIMNOOK TPakITaHUH
MOXKeT oOpaTuThCs B cya. llpm Hanwmuumu criopa TaKoro poja Jena
paccMaTpUBAIOTCS B MTOPSIIKE HCKOBOTO IMPOU3BOCTRA.

OpHako Cynmel BIpaBe paccMaTpuBaTh Jena 00 yCTaHOBICHUH
(hakTa IPUHAANIEKHOCTH TPaXKTaHAM CIPABOK O PAaHEHHAX, HAXOXKIE-
HUUW B TOCIIUTAJIE B CBSI3W C paHEHHEM, M3BEIICHNI BOMHCKUX YacTew,
BOEHKOMATOB U APYTUX OPTaHOB BOCHHOTO YIIPABIIEHUS O TUOETH WIIN
mporake 0e3 BECTH I'paxIaH B CBSI3U C OOCTOSTENILCTBAMH BOSHHOTO
BpPEMEHH, ITOCKOJBKY Takue AOKYMEHTHI HE OTHOCATCS K YIOCTOBE-
PAOUINM JTUYIHOCTb.

Yemanosnenue ¢axma enadenus u noawv3o8anus HeOBUNICUMBIM
umywgecmeom (1. 6 4. 2 ct. 264 I'TIK P®). B coorBercTBHUE co cT. 131
I'K P® mpaBo coOCTBEHHOCTH Ha HEABIKUMBIC BEIH TOJUICKHUT TO-
CYIapCTBEHHOW PETUCTPAIlMH B €JUHOM TOCYJIapCTBEHHOM peecTpe
YVUPESKJISHUSIME IOCTHIIMA. Y YpeXKIeHUE IOCTHIIMHA O0sI3aHO M0 XOja-
TalCTBY MpaBoOOIagaTeNsl YI0OCTOBEPUTh PETUCTPALIUIO IIyTEM BBIJa-
YH JOKYMEHTA O 3apPETUCTPUPOBAHHOM TIpaBe.

B cnyuae, ecnu y 3asiBuTEINst OBLI JOKYMEHT O TpaBe COOCTBEHHO-
CTU Ha MpHUHAJIeKAIIEe eMy HEABIKMMOE MMYIIECTBO, HO OH yTpa-
YeH, U yYKa3aHHBIH (aKT HE MOXKET ObITh MOJTBEPXkJICH BO BHECY1e0-
HOM TIOPSIIKE, OH YCTaHaBIMBAeTCs CyaoM. [Ipu 3ToM 3asBUTEH OJI-
JKEH TPEJCTABUTH JTOKA3aTEILCTBA O HEBO3MOXKHOCTH TOMYUYCHHS] UM
HJISKAIIEeTo JOKYMEHTa 00 HEBO3MOXKHOCTH €T0 BOCCTAHOBJICHMSL.

Yemanoenenue gpaxma necuacmmnoeo ciyuasa (m. 7 4. 2 cr. 264
I'TIK P®). Peus uuer, kak MpaBUIIO, O HECUACTHOM CIydae Ha MPOM3-
BozactBe. [lopsnok paccienoBaHus U y4eTa TaKUX HECUACTHBIX Cyda-
eB pernmamerTupyetcs cr. 227-231 TK P®. 3assnenne o0 ycraHOBIIC-
HUU (paKTa HECHACTHOTO CIIy4as MPUHUMAeTcs K MPOU3BOJICTBY CyAa,
€CIIM: aKT O HECYaCTHOM CJIydae He COCTAaBILICS W COCTaBHTH €T0 B
JaHHOE BpeMs HEBO3MOXKHO; aKT OBUI COCTaBJEeH, HO BIIOCIEACTBUU
yTpadyeH U €ro HENlb3si BOCCTAHOBUTH BO BHECYAEOHOM MOPSAKE; MpU
COCTaBJICHHW aKTa Oblia JOITyIleHa OINOKa, MPEnsSTCTBYIOMmAs MpH-
3HaHWIO (paKTa HECYACTHOTO CIydas, W WCIPaBHTh 3Ty OIIHUOKY BO
BHECYJIEOHOM TOPSIIKE HEBO3MOXKHO.

[Ipu ycranoBnenuun (hakTa HECYACTHOTO CIydas B PE30JTIOTUBHOMN
YaCcTHU PEIICHUs CJIEAYeT OTpPa3UTh: BpPEeMsS M MECTO HECYACTHOIO
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cirydasi; paMuINIO, UMS, OTYECTBO JIMIA, ¢ KOTOPBIM ITPOU30LIET He-
CYACTHBIN Cily4aid; CBSI3b HECYACTHOTO CJIyuasl C MPOU3BOICTBOM.

Yemanosnenue ¢axkma cmepmu nuya 6 onpeoenenunoe 8pems
u npu onpedenennvix oocmoameavcmeax (m. 8§ 4. 2 ct. 264 I'TIK
P®). Takoe 3asBicHHUE NMPUHUMACTCS K MPOU3BOJICTBY CyHa, €CIIH
3asBUTEJIEM IPEACTaBIEH JOKYMEHT 00 OTKa3e opraHa 3arca B pe-
THECTPAIlUN CMEPTH.

[lopsinok permcTpanuy CMEpPTH B OpraHax 3arca peryiupyercs
®DeaepanbHBIM 3aKOHOM OT 15 HOs0pst 1997 1. Ne 143-D3 «O6 akTax
TPaXKTaHCKOTO COCTOSIHHS». B COOTBETCTBHH CO CT. 64 yKa3zaHHOTO
3aKkoHa OCHOBaHMEM JUIsI TaKOH DPETHCTpAaIMU SIBISETCS: TOKYMEHT
YCTaHOBJIEHHOW (DOPMBI O CMEPTH, BBIJAHHBII MEIUIIMHCKON OpraHu-
3anuell Wi 9aCcTHOMPAKTHKYIOIUM BpadoM; pelleHne cyna o0 ycra-
HOBJICHUH (paKTa CMEPTH WM 00 OOBSBICHHUH JHIA YMEPIINM, BCTY-
MUBIIIEe B 3aKOHHYIO CHIY; JIOKYMEHT, BBIIaHHBIH KOMIIETEHTHBIMU
opraHamu, o aKTe CMEpTH JIHIa, HEOOOCHOBAaHHO PETPECCUPOBAHHOTO
Y BIIOCJICJICTBHH PeaOMIMTHPOBAHHOTO Ha OCHOBAHHH 3aKOHA O pea-
OMITUTALINY KEPTB IMOJUTUIECKUX PEIPEeCcCHil.

[Ipu oTCYTCTBHM yKa3aHHBIX JOKYMEHTOB OpraH 3arca OTKa3bIBaeT
B PETUCTpallMU CMEPTH, COOOIIUB MPUYMHBI OTKa3a B MHUCbMEHHON
dopme.

OO6pamasce B cyA ¢ 3asBI€HHEM 00 YCTaHOBIECHUHU (PaKTa CMEpPTH
JIMIIa B OTIPE/ICIIEHHOE BPEeMs U MIPU OTPEJICICHHBIX 00CTOSATENbCTBAX,
3asBUTENb JIOJDKEH NPEJICTaBUTh JOKYMEHT 00 OTKa3e OpraHoB 3arca
B PETHCTPAIH CMEPTH. B 3asBIeHUN HEOOXOANMO H3IIOKHUTh JTOKa3a-
TENIbCTBA, C JOCTOBEPHOCTHIO CBHAETENBCTBYIOMIHE O CMEPTH JIHIA
B OTIpE/IETICHHOE BPEMSI, IIPH OIPEIEIIEHHBIX 00CTOSTENHCTBAX.

YcraHoBieHne gakTa CMEPTH JIMIA B ONPEAEIICHHOE BpeMs OTIIH-
YaeTcs OT yCTaHOBIICHUS (haKkTa perucTpanuu cMepTy. B mepBom ciry-
yae (hakT cCMepTH He OBLT 3apeTUCTPUPOBAH OpraHaMH 3arca BOoOIIe,
a BO BTOPOM — 3aperUCTPUPOBaH, HO MOATBEPKIAIONIUE JTOKYMEHTHI
yTpadeHbl ¥ BOCCTAHOBHUTH UX BO BHECYIEOHOM IMOPSIKE HEBO3MOXKHO.

B pemrennu cyaa no neny o0 ycTaHOBJICHHH (hakTa CMEPTH OTMe-
YaeTCsl: Ybsl CMEPTh YCTAHOBJICHA; KOT/Ia OHA HACTYMHJIA; MPH KaKHX
00CTOATENbCTBAX.

JlaToii cMepTH TpU ITOM CUMTAETCS JICHb YCTAaHOBJICHHS (akTa
CMEPTHU CYJOM.
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[Ipu ycranoBneHnn (hakTa pEeruCTpaIliy CMEPTH B PE30JTIOTUBHON
YaCTH PEIICHUS YKA3bIBACTCSA: KAKMM OPraHOM 3arca ObLIa 3aperucT-
pYpoBaHa CMEPTh TPaXKIAHIHA; BPEMsI PETHCTPAITUH.

Ycemanosnenue paxma npunamus nacnedcmea u mecma OmKpbi-
mus Hacnedcmea (m. 9 4. 2 cr. 264 T'TIK P®). CormacHo cr. 1153
I'K PO npunstue HacieAcTBa BbIpa)XKaeTcs B COBEPIICHUHU IEHCTBUH,
CBUJICTEIBCTBYIONINX O ()aKTUUECKOM MPUHSITHH HACJIEACTBA, U B I0O-
Jlaye HOTapuycCy WJIM YIIOJTHOMOYEHHOMY B COOTBETCTBUHU C 3aKOHOM
BbIJIaBaTh CBUJETEIBCTBA O IPaBE€ HA HACIEJICTBO JOJKHOCTHOMY
JUITy 3asBJICHUS O MPUHATUH HACIEACTBA JHOO 3asBICHHS O BbIIaye
CBUJIETENILCTBA O MPABE Ha HACJIEACTBO. YKa3aHHbIE JEUCTBUS JOJIK-
HBI OBITH COBEPIIICHBI B TCUCHUE 6 MECSIIEB CO JHS OTKPBITUS HACIIE-
ctBa (. 1 c1. 1154 'K PD).

B cootBerctBum ¢ 1. 2 ct. 1153 'K PO mpusnaercs, moka He J0-
Ka3aHO MHOE, YTO HACJIEAHUK HPUHSII HACIEACTBO, €CJIM OH COBEPIIINII
NIEHCTBUSA, CBUACTEILCTBYIONTUE O (DAKTUICCKOM MPUHATHH HACIEICT-
Ba, B YaCTHOCTH, €CIIM HACJIEJHUK: BCTYMWJ BO BJIaJICHHE WJIU B YII-
paBJIeHUE HACJICICTBECHHBIM MMYITIECTBOM; MIPHHSII MEPHI IT0 COXpaHe-
HUI0 HACJIEACTBEHHOIO HMYILIECTBA, 3aIUTE €ro OT IMOCAraTeNIbCTB
WIM NPUTSI3aHUA TPETHUX JIML;, IPOU3BEN 3a CBOM CYET pacxoisl IO
COZICPKAHUI0 HACJIEACTBEHHOIO MMYIIECTBA; OIUIATUI 3a CBOM cYeT
JIOJITH HACHEAO0AATENs] WK MOJIYYWI OT TPETHUX JIUL IPUYUTABUINECS
HaCJeI0AaTeN0 JEHEXKHbBIE CPENICTBA.

@DakT TPUHATHS HACIEICTBA MOXET OBITh PACCMOTpPEH B MOPSIKE
0co00T0 TIPOU3BOJICTBA, €CITH HOTAPUYC WM TOJHKHOCTHOE JIUIO, CO-
BEpLIalOIIee HOTApHUAIbHOE ACHCTBUE, OTKAXET 3asBUTEIIO B BbIJAUEC
CBUJICTENBCTBA O IPABE HA HACIEACTBO MO MOTUBY OTCYTCTBHUS WIH
HEJOCTATOYHOCTH JOKYMEHTOB, HEOOXOIUMBIX [UIS TOJATBEPIKICHUS
B HOTapHAJILHOM TOps/iKe (DakTa BCTYIUICHUS BO BJaJIEHUE HACIEICT-
BEHHBIM HMMYLIECTBOM. Ecnu Hajuiexkamnye AOKYMEHTBHI IpelcTaBie-
HbI, HO B BBIJJaY€ CBUJIETENLCTBA O IPABE Ha HACJIEICTBO OTKA3aHO,
3aWHTEPECOBAHHOE JIUIIO BIpaBe OOPATHUTHCS B CyH C 3asBICHHEM HE
00 ycraHoBneHUH (haKkTa MPUHATHS HACIEACTBA, a 00 OTKa3e COBep-
muTh HoTapuaisHoe aericteue (cT. 310 I'TIK PD).

MecToM OTKPBITHUSI HACNENCTBA SIBJSETCS MOCIEIHEE MOCTOSIHHOE
MECTO KUTENbCTBA Hacjiemodarens. Ecinu mocnenHee MECTO JKUTEb-
CTBa Haciejojarens, o0JaNaBIIer0o UMYIIECTBOM Ha TEPPUTOPUHU
Poccuiickoit @enepanny, HEU3BECTHO WIM HAXOAUTCS 3a €€ MPEAEIIaMu,
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MECTOM OTKpBITUS HacneacTsa B Pocculickoit @enepannn npusHaercs
MECTO HaXO0KJCHHs TAKOTO HACIEACTBEHHOrO MMyIecTBa. Ecim Takoe
HMMYIIECTBO HAXOJUTCS B PA3HBIX MECTaX, MECTOM OTKPBITHS HACIEA-
CTBa SIBJISIETCSI MECTO HAXOXKJACHUS BXOJSIIMX B €M0 COCTaB HEABUKMU-
MOT0 UMYIIIECTBA WM €ro HanboJiee IIEHHOH YacTH, a TP OTCYTCTBUU
HEJBUKUMOI0 MMYILIECTBA — MECTO HAXOXACHUS JBUKHMOIO UMY-
IIECTBA WIN €ro HanboJee [IEHHON 4acTu.

Crnenyer 3aMeTUTh, YTO MECTO OTKPBITHUS HACIIEACTBA U (aKT MPH-
HSTHS HAacCJIE[CTBA YCTAHABIMBAIOTCS, KaK IPaBUJIO, B OJHOM CyneO-
HOM PEIICHUM.

§ 3. YcbiHoBIIeHHE (Ya04YepeHne) pedeHKa

B cootBercTBUUM Cc 1. 29 (cT. 269-275) I'TIK P® ychiHOBICHUE
WIN yIoYepeHrne peOeHKa MPOU3BOIUTCS CYIOM IO 3asBICHHUIO JIUIL
(ynma), *KemaronX YCHIHOBUTH peOeHKa.

I'paxxgane P®, moxenaBmme yCHIHOBUTL PEOCHKA, MOJAIOT 3asB-
JIeHWe B PallOHHBIN CyJl MO0 MECTY JKHTEIhCTBA WM MECTy HaXOXK[e-
HUSl yCHIHOBIsieMOoro pebOeHka. UTo kacaeTcs TpakiaH, MOCTOSHHO
MPOXKHUBAIOIINX 32 TperenamMu PD, WHOCTpaHHBIX TpakaaH WIIH JIHIL
0e3 rpakIaHCTBa, JKEJAIOIINX YCHIHOBUTh peOeHKa — TpaKAaHWHA
P®, To 3asBneHwe 00 YCBIHOBICHHHM IOJIAETCS, COOTBETCTBEHHO,
B BepxoBHBIH cy pecnyOnukn, KpaeBoi, 00JACTHOH CyII, CyX Topoja
(henmepanbHOTO 3HAYEHUs, CyJl aBTOHOMHOW OOJIACTH M CYJ aBTOHOM-
HOTO OKpyTa IO MECTY XHUTEIhCTBA WM MECTY HAXOXIEHHUS ITOTO
pebeHka.

VYuuteiBas cneunuKy Aen JaHHOW KaTeropuu, Gopma u coxaep-
JKaHWE TaKOTO 3asBJICHHUS JOJDKHBI OTBEUATh KaK OOLIMM TpeOOBaHH-
sm, npeabsasisieMbiM cT. 131 ['TIK P®, tak u cnenuansHbeiM TpeOoBa-
HsiM cT. 270 T'TIK P® (ykazanue cBefieHuit 00 yCHIHOBUTENSIX, O JIe-
TSAX, KOTOPBIX OHH JKENAIOT YCHIHOBUTH, MX POIUTENSIX; NPOChOa
0 BO3MOXKHBIX M3MEHEHHUSAX B aKTOBOI 3allUCH O POXKJIEHUH yCHIHOB-
JSIEMBIX JIETEH; yKa3aHHe OOCTOSTENbCTB, C KOTOPBIMU 3aKOH CBSI3bI-
BaeT BO3MOXKHOCTb OBITH YCBIHOBUTENIEM, M MOJATBEPKAAIOMUX HX
JIOKa3aTeJbCTB).

B mopsinke moarotoBku aena 06 yCHIHOBICHHH K CyJeOHOMY pas-
OMpaTeNbCTBY CYAbsl B KaXAOM CiIy4ae OOA3BIBA€T OPTaHBl OMNEKH
Y TIOTICUUTENhCTBA TI0 MECTY KHUTEIbCTBA (HaXOXICHHS) peOeHKa
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MPEACTaBUTh B CyJ 3aKII04YeHHE 00 OOOCHOBAaHHOCTH YCBHIHOBJICHUS
Y COOTBETCTBHH €TO HHTEPECaM YCHIHOBIIIEMOTO.

Cynbsi moJKeH UCTpeOOBaTh OT OpraHa OINEKH M IIONEYUTENIbCTBA
aKT oOcJiefoBaHUS YCIIOBUH >KU3HHU YCBIHOBUTEINIEH U Apyrue HeoOxo-
JUMBIE IJI YCBIHOBICHHS TOKYMEHTBI: CBHIETEIBCTBO O POKIACHHU
pe0eHKa, MEAUIMHCKOE 3aKJII0YEHHE SKCIEPTHON MEIULMHCKOH KO-
MHUCCUHU OpraHa yIpaBJIeHHs 3ApaBooxpaHeHus cyonexkra PD o co-
CTOSIHUM 3JI0POBbS, (PM3MUECKOM M YMCTBEHHOM DPa3BUTHH YCHIHOB-
JSIEMOro; corjlacue peOeHKa Ha YCHIHOBJICHHME, €CJIM OH JOCTUI BO3-
pacra 10 ner; coriacue Ha yCHIHOBJICHHE pOIUTENEH peOeHKa, ecin
OHO TpedyeTcs 10 3aKOHY; IpyrHe rnepeuucieHHbie B cT. 272 I'TIK PO
JIOKYMEHTBI.

B cryyae HE0OXOAMMOCTH CyIl MOXKET 3aTpeOoBaTh M UHBIC AOKY-
MEHTBI, 00s3aTeNbHbIe AJsl MPaBHIBLHOTO PEHICHHUs] BOIPOCAa O TOM,
MOYKET JIM 3asIBUTENb ObITh YCHIHOBHUTENEM JJAaHHOTO peOcHKa.

Ecnu 3asBieHue nomaHo rpaxiaaHuHoM P®, MOCTOSIHHO NpOXH-
BAIOIIMM 3a Ipenenamu Tepputopun PO, MHOCTpaHHBIM IpaKIaHU-
HOM WJIM JTUIIOM 0€3 TPaKIaHCTBa, TO 3asBUTEINb 0053aH NPEICTABHTH
B CyJ 3aKJII04eHre 00 yCIOBUSAX KU3HU U BOZMOKHOCTH OBITH YCBIHO-
BUTENIEM, BBIJAHHOE KOMIIETEHTHBIM OPTaHOM TOCYIapcTBa, TPaXKAa-
HUHOM KOTOPOTO OH SIBIISI€TCS (€CIH 3asBUTENIEM SIBISETCA JUI0 0e3
TPpaXXTaHCTBAa — TOCYapCTBa, B KOTOPOM 3TO JIMLIO UMEET MOCTOSH-
HOE MECTO XHUTEJIbCTBA), a TAK)KE pa3pelIeHne KOMIIETEHTHOTO OpTraHa
COOTBETCTBYIOIIETO TOCYAapCTBa, B BEIEHHH KOTOPOTO HAXOAATCS
BOIPOCHl MMMHIPAallM M HaTypalu3allid, Ha BBE3I M IIOCTOSHHOE
’KHUTEJILCTBO YCHIHOBIIIEMOI'0 peOEHKa Ha TEPPUTOPUH 3TOr0 rocyaap-
ctBa (4. 2 ct. 271 I'TIK P®D).

I'TIK P® mpexycmarpuBaeT 00s3aTenbHOE JUYHOE Y4acTHE B pac-
CMOTPEHMH [I€JIa CaMOTO 3asBUTENS, MPEACTaBUTENS OpraHa ONEKH U
MOIEYNTENbCTBA, IPOKYPOPA, a TaKKe peOEeHKa, TOCTUIIIEr0 BO3pacTa
14 ner. HeBbimonHeHue cyJIoM 3THX TpeOOBaHUN MOXET OBITh OCHO-
BaHHEM K OTMEHE PELICHUs, €CIIH 3TO MIPHUBENIO JIUO0 MOTJIO IPUBECTH
K HETIPaBUJIBLHOMY Pa3pelIeHUI0 BOIPOCca 00 YCHIHOBICHUH.

Hanuume y 3asBUTENs NpeacTaBUTENs, HaJIekKalluM o0pa3om
YIIOJIHOMOUYEHHOTO Ha BeJeHHE Jela B CyJe, He 0CBOOOXKIAET JIUIIO0
(nuir), kenawinee yChIHOBUTh PeOCHKA, OT OOS3aHHOCTH SIBUTHCS
B CY.I.
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[IpencraBurenu 1mo jaenaM JaHHOW KATETOPHH BIpaBe 0€3 JIMIHOTO
y4acTUsl JJOBEPHUTENS MPOU3BOANTH IEHCTBHS BHE CTaJWU CyAeOHOTO
pa3bupaTenscTBa, B YaCTHOCTH: COOpaTh W MPEACTaBUTH HEOOXOIH-
MBIE JTOKa3aTeNhCTBA; MPH MOATOTOBKE Jelia K cyaeOHOMy pa3z0upa-
TENbCTBY /1aBaTh CYIbE MOSCHEHHS IO CYIIECTBY 3asBJICHHUS; MO Tpe-
OOBaHWIO CYIbH TPEACTABIATH JOMOJHUTEIbHBIE TOKA3aTeNIbCTBA;
CTaBHUTH Tepes CyJIOM BOIPOC 00 OKa3aHWHU MMOMOIIN B UCTPEOOBAHUN
IMMCHMEHHBIX U BEIIECTBEHHBIX JJOKA3aTEIbCTB.

IIpu moaroToBKE nena K CyaeOHOMY pa3OHpaTelbcTBY CYIbs 00-
CY’KIaeT BOIPOC O HEOOXOTUMOCTH TPUBIIEUYEHUS K YIaCTHIO B JENe
ponuTesei (poauTens) YCHIHOBIIEMOTO peOeHKa, €r0 POJICTBCHHUKOB,
MIPE/ICTABUTENEH yUpEeKIeHHS, B KOTOPOM HaXOJWUTCS pPEOEHOK, Oc-
TaBImMics Oe3 IOTeUYeHHs] POJUTENeH, APYTUX 3anHTePEeCOBAHHBIX
JIII, a TaKXKe camoro pedeHka B Bozpacte oT 10 yeT mis Toro, 4To0s!
BOMNPOC 00 YCHIHOBIICHUH OBLI PEIIeH C MAKCHMAaJIbHBIM yUETOM HHTE-
pecoB peOeHKa.

[Tpu 3ToM O MHTEpEcaMu pedeHKa, KOTOpbIe B CHITy 1. 2 CT. 124
CK PO 00s3aTenbHO JOMKHBI OBITh COOIIIOJIEHBI TIPH YCHIHOBICHHH,
clieqyeT MOHMMAaTh OOecrieueHHe YCIOBUH, HEOOXOIWMBIX IS €ro
MOJTHOLIEHHOTO (hU3WYECKOT0, TCUXHYECKOTO, JYXOBHOTO W HPABCT-
BEHHOTO pa3BuTHsA. Kpome TOro, mpu yCHIHOBICHHH JIOJIKHO YYUTHI-
BaThCS JTHUYECKOE IPOHMCXOXKACHUE peOeHKa, MPHHAUICHKHOCTh K
OTIPEICTICHHON PENUTHU M KYJIbTYpPE, POJHOHN S3BIK, BO3MOXKHOCTH
oOecrniedeHus MPEEMCTBEHHOCTH B BOCIIUTAHUH U 00pPa30BaHUU.

[Tpu pewennn Bompoca 0 HEOOXOAUMOCTH BBI30Ba B CyneOHOE 3a-
cellaHWe HECOBEPLICHHOJETHETO LENeco0Opa3sHoO BBIICHUTH MHEHHE
10 3TOMY IOBOJY OpraHa ONEKH W MOINEYUTEIbCTBA C TEM, UYTOOBI
NPUCYTCTBHE B CyJle HE OKa3ano Ha peOeHKa HeOIaromnpusTHOIO BO3-
JIEHUCTBUSL.

s obecrieueHus: OXpaHsIeMOi 3aKOHOM TaiHBI YCHIHOBJICHUS CYA
B cooTBeTcTBHH cO cT. 273 I'TIK P® paccmarpuBaer Bce nena faHHON
KaTeropuy B 3aKPBITOM CYJcOHOM 3acelaHuU, BKItOYas OOBSBICHUC
pemeHus. B 3THUX ke LensX y4acTBYIOIIME B paCCMOTPEHUH Jiena -
1a JOJKHBI OBITH MPEAYNPEKICHB O HEOOXOIMMOCTH COXpaHEHUS B
TaifHe CTaBIIMX MM HM3BECTHBIMH CBeleHHMH 00 ychiHOBIeHHH. Kpome
TOTO, 3TH JUIA MPEAYIPEXKAAIOTCI O BOZMOKHOCTH IMPUBICUYECHUS K
YTOJIOBHOM OTBETCTBEHHOCTH 3a pasrjallleHHe TaWHbl YCHIHOBJICHHUS
BONPEKHU BOJIE YCHIHOBUTENS B CIyd4asX, MPeAyCMOTPEHHBIX CT. 155
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YK P®. Dtu neiictBug cyAa OTpa)xaroTcsl B IMPOTOKOJIE CyA€OHOTO
3aceaHus.

[Ipu paccMoTpeHun nen JaHHON KaTerOpuHu 00CYKIAeTCsl BOMPOC
0 TOM, HET JIU OCHOBaHHH, MCKIIOYAIONIUX JUIS 3aABHTETSI BO3MOXK-
HOCTB OBITH ychiHOBHUTENEM (CT. 127, 128 CK PD).

[Ipu pemennn Bompoca 0 JOITyCTHMOCTH YCHIHOBJICHHUS B KaXKIOM
CiIydae ClleAyeT MpOBEpSITh M yUYWUTHIBATh: HPABCTBEHHBIE W HWHBIC
JIMYHBIC Ka4eCTBa yCHIHOBUTENS (0OCTOATENBCTBA, XapaKTePU3YIOLIHe
NIOBEJICHUE 3asBUTENs] Ha pabore, B OBITY, HAIWYME CYyAUMOCTH 32
HPECTYIUIEHHUs NPOTUB JMYHOCTH, 332 KOPBICTHBIC M APYI'HE YMBIII-
JICHHBIE NPECTYIJICHUS U T.I.); COCTOSIHUE €ro 3JI0pOBbs; HaJIH4He
JIpYTUX NPOXKMBAIOIIMX BMECTE C HUM YICHOB CEMbH; CIIOKHBILHECS
B CEMb€ B3aUMOOTHOUICHUS; OTHOIIEHHs, BO3HHMKIINE MEXIY 3THUMHU
JULIAaMH U peOEHKOM; MaTe€pHalbHbIe W JKUIMILIHBIC YCIOBHUS XHU3HH
OyAyIIuX yCHIHOBUTEJIEH. YKa3aHHBIE 0OCTOSITENbCTBA B PABHOH Mepe
YUUTBIBAIOTCA IIPHU YCHIHOBJIEHMH PEOCHKA KaK IMOCTOPOHHUMH JIMIA-
MU, OTYIMOM, Mau€XOH, TaK U €ro POACTBEHHUKAMH.

[Ipu BeIAICHEHNH BOIPOCA O TOM, HE OYAET JIM COCTOSIHUE 3/10POBbS
3asBUTENIS] NPEISITCTBOBATh HAUIEKAIIEMY OCYIIECTBICHHIO UM POIM-
TEJBCKUX IpaB U 00s13aHHOCTEH, HEOOXOAMMO UMETH B BUIY, YTO CY-
LIECTBYET IepeyYeHb 3a00JE€BaHUM, MPU HATMYUM KOTOPBIX JHMLO HE
MOJKET YCHIHOBUTH PeOCHKA, IPUHATH €ro MOJA ONEKY (IIOMeYUuTelNb-
CTBO), B3Th B IPHEMHYIO CEMBIO.

Ecnu y peOenka uMeeTcs poauTtensd (POAUTENH), TO HATHYUE €T
(ux) cormacus — o0s3aTenpHOE ycloBHe ychiHOBIeHus. Coriacue
ponuTtens (poAuTesei) BBIIBISICTCS OPraHOM ONEKH M IONEYHUTENb-
CTBa C coOuoaeHreM TpeOOBaHMM, MEpPEeUnCIeHHBIX B a03. 2 m. 1
cT. 129 CK P®. OHO MOXeT OBbITh BBIPaXEHO HEMOCPEICTBECHHO
B cyne. Cornacue Ha yChIHOBJIEHUE, JaHHOE POAUTENEM (POIUTEISIMH)
B CyZ€, IOJDKHO OBITh 3a()MKCHPOBAHO B MPOTOKOJE M MOAMHCAHO UM
(MMHN) TUYHO, a TaKXKe OTPAXKECHO B pemieHnu. IIpu 3ToM HE0OX0aUMO
YUUTBIBaTh, YTO MCXOJsS W3 MPHOPUTETA TpaB pOAMTENEH 000 U3
HUX MOET — JI0 NMPUHSITHA PELIeHUs — 0TO3BaTh JIAHHOE paHee Co-
rJlache Ha yCHIHOBIIEHHE, HE3aBUCHMO OT MOTHBOB, IIOOYAMBILIMX €TI0
(ux) cnenats 3T0.

Ecnmu netn, umeromue poautens (poAuTtesneil), HaXOAATCA TOJ
OTEeKON (IOMEYUTENHCTBOM), B IPUEMHBIX CEMbSIX, BOCIIUTATENbHBIX,
Je4eOHBIX, JIEUeOHO-TPOPHUIAKTHUECKAX YUPSIKACHUAK, YUPESIKACHUAX
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COLIMAIBHOM 3alUTHI HACENEHHS M APYTUX aHAJOTHYHBIX yUPEKICHH-
AX, TO TUCHMEHHOE COTJIacHe Ha YCHIHOBIIEHHUE, TAHHOE Ha OCHOBAaHWUU
m. 1 ct. 131 CK PO onexyHamu (IOTIEYUTENSIME), IPHEMHBIMH POJIH-
TeJSIMH, PYKOBOIUTEIAMH yUPEKICHUN, B KOTOPBIX HAXOIATCS JIETH,
HE HMCKIII0YaeT HEOOXOAMMOCTH MOIYyYUTh COTIache poanuTeNs (poau-
TeJei), KpoMme cirydaes, npeaycMoTpeHnbix cT. 130 CK PO,

Crnenyer UMeTh B BUZY, YTO OTKa3 ONEKyHa (IIONEYUTENS), HpUEM-
HBIX POJUTENEH WIN PYKOBOAMTENIEH YKa3aHHBIX BBIIIEC YUPEKICHUH
JaTh COTJacue Ha yCHIHOBJICHHE, B OTIIMYHME OT OTKa3a poruteis (po-
OUTeNnel), He MPEISITCTBYET IMOJOXKHUTEIbHOMY Pa3pelieHHIO CYI0M
Bompoca 00 YCBIHOBJIEHHH, €CIH 3TOr0 TpeOyIOT MHTEpechl pebeHKa
(m. 2 ct. 124, 1. 2 cT. 131 CK PD).

Y CBIHOBJIEHHE OCYIIECTBISETCA NMPU OTCYTCTBUM COTJIACHs POJAH-
Tenst (poaureneii) pebeHKa B ciydasx, MpeayCcMOTpeHHbIX cT. 130
CK PO, ecnu poauTenn: HEU3BECTHBI WM MPHU3HAHBI CYAOM Oe3BecT-
HO OTCYTCTBYIOIIUMH; MPU3HAHBI CYI0M HEJCECIIOCOOHBIMHI; JTUILICHBI
CYJIOM POJIUTENBCKUX IpaB; MO NMPUYMHAM, NPU3HAHHBIM CYAOM He-
YBaXUTENBHBIMU, OoJiee 6 MecsleB HE MPOXKUBAIOT COBMECTHO C pe-
OCHKOM U YKJIOHSIIOTCS OT €r0 BOCIIUTAHUS U COJCPIKAHUSL.

CrnemyeT Takke YYHTHIBaTh, 4TO, €CIH y peOeHKa ecTb OpaThs
Y CeCTPHI, OCTaBIIMECS Oe3 MOMEYeHHS POTUTENCH, U B OTHOIICHHUU
HUX 3asfBUTEIIEM HE CTaBUTCS BOMPOC OO YCHIHOBICHHWH JTHOO ITHX
JeTell XOTST YChIHOBUTh JIPYTUE JIMLA, YCHIHOBJIEHHE B COOTBETCTBUU
c 1. 3 c1. 124 CK P® pomycTtuMo JHUIIb B CIIydae, €CIIA 3TO OTBEYAET
HHTEepecaM peOeHKa (Hampumep, AETH He OCBEAOMIICHBI O CBOEM POA-
CTBE, HE NMPOXXHUBAIM U HE BOCIIUTBHIBAIIUCH COBMECTHO, HE MOTYT JKUTh
1 BOCIIMTBIBATHCSI BMECTE T10 COCTOSIHUIO 37J0POBBSL).

PaccmoTpeB 3asBienue, cyl IPUHUMAET PelieHre, KOTOPBIM JTH00
YAOBJIETBOPSIET NPOCch0y ychIHOBHUTENS (yCBHIHOBUTENEH), THOO OTKa-
3bIBACT B €€ YIOBJIETBOPCHUHU. B pe30II0THBHON YacTH pelieHus: o0
YIOBIETBOPEHUH MPOCHOBI HEOOXOAMMO yKa3aTb: O HEOOXOJUMOCTU
BHECTH COOTBETCTBYIOILINE U3MEHEHMSI B aKTOBYIO 3alUCh, B TOM YHC-
Je O 3alMCH YCBIHOBUTENS (YCHIHOBUTEJEH) B KauecTBE POAMTEIIS
(pomuteneil) B KHUTE 3amucell pOXIEHHI; 00 M3MEHEHUH (aMHIINH,
HWMEHH, OTYECTBA, AAaThl U MECTa POXKACHUS PeOCHKa; O COXpaHCHHU
JIMYHBIX HEUMYIIECTBEHHBIX U UMYILIECTBEHHBIX MPaB OJHOIO U3 POJU-
TeNell YCHIHOBJIEHHOTO WJIM POACTBEHHHUKOB €r0 yMEpILEro poauTes,
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€CIM 3TH BOMPOCHI OBIIM TOJOXHUTEIBHO pPAa3pemIeHbl CYJIOM II0
npock0e 3asiBUTENS INOO 3aMHTEPECOBAHHBIX JIHII.

OTmeTHM, 9TO, UCXOAA W3 MHTEPECOB YCHIHOBISEMOrO pebeHKa,
CyIl, YJIOBIETBOPUBIIHIA MPOCKOY 00 yCHIHOBIIEHUH, BIIPaBe OTKAa3aTh
3asIBUTEINIO (3asSBUTETISIM) B YAaCTH BHECEHUS €ro (MX) B KadeCTBE po-
nuTens (poauTeneii) B aKTOBYIO 3aIHCh O POXKACHNHN pe0eHKa, a TaKkKe
00 M3MEHEHNH JaThl ¥ MECTa €ro POXKICHHS.

ITpy HaTMUMK UCKITFOUMTENBHBIX OOCTOSTENBCTB Cy /I, UCXOAA U3 4. 1
ct. 212 I'TIK P®, BripaBe 1o mpoch0e 3asBUTENSI OOPATHTh pelIeHUe K
HEMEJICHHOMY HCIIOJHEHUIO, yKa3aB MPUYUHBI (Hanpumep, Tpedyer-
Cs1 CPOYHAs TOCIIUTAIM3ALUS YChIHOBICHHOTO AJISI IPOBEACHUS Kypca
JedeHrss M (WIM) ONEPaTHBHOIO BMELIATENbCTBA, M IPOMEIJICHHE
CTaBUT IO yTPO3Y JKU3HD M 3JI0POBhE PEOCHKA).

Hogsemmoit I'TIK PO sBiseTcs mpaBMiIo 06 ommeHe YCblHOBAEHUS.
IIpu 3TOM ciiemyeT UMETh B BUAY, YTO YCHIHOBJIEHHE OTMEHSACTCS B
HOPSIIKE HCKOBOTO IPOU3BOJCTBA. YCHIHOBJIECHHE peOEHKa MOXKET
OBITh OTMEHEHO, €CJIM YCHIHOBHUTEIM YKJIOHSIOTCS OT BBIIIOJHEHUS
BO3JIOKCHHBIX Ha HUX OOS3aHHOCTEH pOIUTENEH, 3JI0YNOTPeOIIIoT
POAMTENIECKUMH TIPaBaMH, JKECTOKO OOpAIAIOTCS C YCHIHOBJICHHBIM
peOCHKOM, SIBISIOTCS OONBHBIMHU XPOHHUYECKHM AJIKOTOJIM3MOM WM
HapkomaHuedd. Corsiacue peOeHKa Ha OTMEHY YCBIHOBJICHMS B yKa3aH-
HBIX BBIIIE ciTyyasx He TpeOyercs (1. 1 ct. 141 CK PO).

Cyn B cuny 1. 2 ct. 141 CK PO BnpaBe OTMEHUTH YCHIHOBJIEHUE U
M0 JAPYTMM OCHOBaHHMSIM (TIPH OTCYTCTBMHM BHHOBHOTO IOBEICHUS
YCBHIHOBUTETS), KOTa 10 0OCTOSITENbCTBAM, KaK 3aBUCALINM, TaK U HE
3aBUCSIIUM OT YCBHIHOBUTENS, HE CIOXXWINCH OTHOILEHHS, HEOOXOaH-
MBI€ 715l HOPMaJIbHOTO Pa3BUTHS U BOCIMTaHUS peOeHKa.

Ecnu B pesynbraTe ychIHOBIICHHS OBbUIM HapyIIEHBI IpaBa peOcH-
Ka, YCTAHOBJIEHHBIE 3aKOHOJATEIbCTBOM P® M MeXIyHapOIHBIMU
JIOTOBOpaMH, TO B cOOTBETCTBUM C 1. 2 cT. 165 CK P® Takoe ychIHOB-
JIEHUE, HE3aBUCUMO OT I'PayKaHCTBA YCHIHOBUTES, TIOJUIEKHUT OTMEHE
B CyJcOHOM MOpsAKE.

§ 4. [Ipusnanue rpaxxaaHnHa 6e3BeCTHO OTCYTCTBYIOIIUM
WIH 00bSIBJIEHUE FPAKIAHUHA YMEPIIUM

B cootBerctBum co ct. 42 I'K P® rpaxnanud MOXeT OBITh MpH-
3HaH CyJOM 0€3BECTHO OTCYTCTBYIOIINM, €CIIM B TEUCHUE IOa B MEC-
T€ €ro >KUTEIhCTBA HET CBENEHHH O MecTe ero mpeOpBaHusa. Eciun
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B MECTE XUTEIbCTBA IPAXKTAHWHA HET CBEACHUN O MECTe e€ro MmpeosI-
BaHHS B TCUCHHUE 5 JIET, TO OH MOXKET OBITh OOBSIBICH CYIIOM yMEp-
mmM (ct. 45 'K P®). Ecnu rpaxkganuH mpoman 6e3 BecTd mpu 00-
CTOATENBCTBAX, YIPOXKABIINX CMEPTHIO (HAmpUMep, 3eMIIETPSCEHHE)
WA JAAIOIIUX OCHOBAHHE MPEIojaraTh ero Tuoeib OT ONpeaesieHHO-
ro HECYaCTHOTO cCiIydas (Harpumep, aBuakatactpoda), To OH MOXKET
OBITH OOBSABIICH YMEPIIUM, €CIIH B MECTE €ro >KUTENbCTBA HET CBEe-
HUH 0 MecTe ero mpeObIBaHUs B TedeHHne 6 mecseB. BoeHHocTyXa-
T WK THOW TpakIaHWH, MIPOIIaBIINK 0€3 BECTH B CBSI3H C BOCHHBI-
MU JCWCTBUSAMH, MOXET OBITh OOBSBICH YMEPIINM HE paHee 4eM II0
HCTEYEHHH 2 JIET CO JIHS OKOHYAHUS BOCHHBIX JCHCTBUI.

JHeMm cMepTH rpaxxIaHWHA CYUTAETCS JACHb BCTYIUICHHS B 3aKOH-
HYyI0 CHJIy pemieHHus cyaa o0 oOBsIBIEHHWH ero ymepmnM. B ciydae
OOBSIBJICHUS yMEPIINM TpakIaHWHA, MTPOMABIIEro 0e3 BECTH MpH 00-
CTOATENBCTBAX, YIPOKABIIMX CMEPTHIO WM JAlOIIAX OCHOBAaHHE
MpeanoaraTh ero rudeinb OT ONpPEeJeIEHHOTO0 HEeCYaCTHOTO CIIydas,
CyIl MOXET TNpPHU3HATh JHEM CMEpPTH ASTOr0 TpaKJaHWHA JIEHb €ro
MpenoaaraeMoii THOeIH.

B cBs3u ¢ TeM, 4TO IpU pacCMOTPEHUHU 1€ JaHHOW KATETOPUH y
CyJa HeT IOCTAaTOYHBIX JI0Ka3aTelbCcTB (hakTa CMEPTH JHUIA, B OCHO-
BY pEIICHUS CyJa JIOKHUTCSH HpeOnoaodiceHue O €ro CMepTH. DTUM
MOI00HBIE JIeNla OTIMYAIOTCS OT IPYTHUX JeT 0CO00T0 MPOU3BOACTBA
(Hanpumep, OT A€l yCTaHOBJICHHS (aKkTa cMepTH U (pakTa ee peru-
CTpaLuu).

3asBleHUE O MPU3HAHUM IPAXKIAHHMHA OE3BECTHO OTCYTCTBYIOLIMM
Wi 00 OOBSABICHUH TpaXIaHWHA YMEPIIMM HOAAETCS B Cy[ 3auHTe-
pecoBaHHBIM JHLIOM. IIpu 3TOM CyJ JOIKEH yCTaHOBHUTH, OTHOCHUTCS
JIM 3asIBUTENHb K 3aMHTEPECOBAHHBIM JINLAM.

3asBlIEHUE TMOAAETCA MO MECTY XKUTEIbCTBA 3asBUTEISA-TPAXKAA-
HHUHA (MECTY HaXOXKICHHUS 3asBUTENS — FOPUANIECKOTO JIHLA).

Cratps 277 I'TIK P® ycranaBnuBaeT, 4To Jie/1a JaHHON KaTeropuu
MOTYT OBbITh BO30YKJICHBI, €CJIU B 3asBJICHUH YKa3aHa Lielb OOpare-
HUS K cyny. Takol Lesbio MOKET OBITh pacTopikeHue Opaka, Imoryye-
HHE MIEHCUH T10 CIy4aro MOTepH KOPMUIIbIA, TpeOOBaHNE YILIATHI JAO0JI-
ra ¥ ap.

Ecnu nens He ykazaHa, To B cooTBeTcTBHH €0 cT. 136 I'TIK P® 3a-
SIBJICHUE OCTaeTcs 0e3 IBMXKEHHUSI, a 3asIBUTEIIIO MPEOCTABIISIETCS CPOK
JUIS yCTpaHEeHHs 3TOTO HeIOCTaTKa.
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B 3asgBieHuM MODKHBI OBITh H3IIOKEHBI OOCTOSITENLCTBA, IIOJ-
TBEpXKTArOIIHe 0€3BECTHOE OTCYTCTBHE TpakIaHnHA. Takumu 00CTOos-
TEIBCTBAMH MOTYT OBITh JIOOBIC MAaHHBIC, CBHUIETEIHCTBYIOIIHE 00
OTCYTCTBHU B MECTE€ JKUTEIHCTBA TPaKIaHWHA CBEJICHUH O HEM B Te-
yeHue rojfia (OTpUIATEIbHBIC OTBETHI IO IOCICTHEMY H3BECTHOMY
MECTy TpeOBIBaHUs TPakIaHWHA, MECTY PabOThI, MECTY pPOXKICHHUS,
MPEATIoaraeMoMy MECTY HaXOXICHS | T.I1.).

B 3asBrmeHnn HE0OXOIMMO HU3JIO0XKHUTH OOCTOATENHCTBA, YIPOXKaB-
IIMe TPOoTMaBIIeMy 0e3 BECTH CMEPThIO (HarmpuMep, HaBOJAHEHHUE, 3eM-
JIETPSICEHNE) WM JAIoNie OCHOBAaHWE TPEAIOoararb ero rudens ot
OTIPE/IETICHHOTO HECYAaCTHOTO CiIy4as (Harpumep, aBuakatacTpoda).
[ToMuMoO 3TOTO OMKHBI OBITH PUBEICHBI (PAKTHI, TOATBEPKIAIOIINES
JUTATENBHOCTh OTCYTCTBHS I'PaXKIaHUHA B MECTE €TI0 )KUTEIbCTBA.

B oTHOIIEHNN BOCHHOCTY KAIIUX WJIM UHBIX TPaXKIaH, MPOMABIINX
0e3 BeCTU B CBSI3U C BOCHHBIMHU JICHCTBUSMH, JOJDKEH OBITh yKa3aH
JICHb OKOHYAHUS dTUX JEUCTBUH.

TTocne mpuHATHS 3asABICHUS O MPU3HAHWY TpakIaHWHA 0€3BECTHO
OTCYTCTBYIOIUM HJIH 00 OOBSBICHUU TpaKIaHNHA YMEPITUM CyAbs B
MOPSZIKE TIOJITOTOBKH Jielia K CYyIeOHOMY Pa30MpaTeIbCTBY BBISIBISICT
KpYT JIHI, KOTOPhIE MOTYT COOOIMMTH WH(pOPMAINIO0 00 OTCYTCTBYIO-
MeM TpaKJIaHWHE, HAIPaBJISET 3alpOChl B OPTaHHU3AIUN TI0 TOCTE-
HEMY W3BECTHOMY MECTY €ro KHUTEIbCTBA U PabOTHI, B OpraHbl BHYT-
PEHHHX J1eJI, BOMHCKHE JacTH.

Kpome Toro, cynps, B ciydae yrpo3bl PacXHINEHHS, IMOPYH HITU
MOBPEXKICHUSI UMYIIECTBa 0E3BECTHO OTCYTCTBYIOIIETO, MOXKET TPEJI-
JIOKUTh OPTaHy OTNEKH U MOMEYHTEIhCTBA HA3HAYHUTD JOBEPUTEIHLHOTO
YIPaBISIONIETO ero UMyIecTBOM. Takoe npenioxerne ohopMiIsieTcs
oTIpe/ieTIeHHeM, KOTOPOE SIBIISIETCS 00sI3aTeIbHBIM ISl ICTIOTHEHUSI.

B ciyyae nmpu3HaHus rpakaHuHa 0€3BECTHO OTCYTCTBYIOIIMM €r0
CyNnpyr UMeEeT MPaBO Ha PACTOPKEHHUE Opaka depe3 OpraH 3arca; pe-
OCHOK OE3BECTHO OTCYTCTBYIOIIETO POJHUTENS MOXKET OBITh YCBHIHOB-
JieH 0e3 ero coryiacus; MpeKpamaeTcs ACHCTBUE OBEPEHHOCTH, BbI-
JTAHHOM Ha UM 0€3BECTHO OTCYTCTBYIOIIEIO, a TaKKe BBIJAHHOW MM
caMuM.

B cnmydae 00BsBIEHUS TpaKIaHWHA YMEPIIMM HACTYHAalOT TakKue
K€ TIOCJICACTBHSI, KaK M TPH CMEPTH YEIOBEKA: MpEKparieHue WiIu
MIEePEeX0;] K HACIeTHIUKAM BCEX €T0 TIPaB U 00SM3aHHOCTEH.



238 Paspnen Il. Npon3BoACTBO B cyAe NepBov MHCTaHLUK

[IpuarMas BoO BHUMaHHE MPAaBOBbIE MOCIEACTBUS MPU3HAHUS T'pa-
JKIaHWHA 0€3BECTHO OTCYTCTBYIOUIMM WM OOBSBICHUS TPakJaHWHA
YMEPIINM, 3aKOH NMPU3HAET 0053aTebHBIM YYacTHE TPOKypopa B pac-
CMOTPEHHH JaHHBIX €.

B cootBercTBUm co cT. 43 'K P® npu HEOOXOIUMOCTH ITOCTOSH-
HOTO YTPaBJICHUS WMYIIECTBOM TPaXKAAHWHA, MPU3HAHHOTO CYIOM
0E3BECTHO OTCYTCTBYIOUINM, pEIIeHHe Cyla — 3TO OCHOBaHWE IS
nepesiadn ero UMYIIECTBA JIAILY, ¢ KOTOPHIM OpTaH OIEKH W TOTeYH-
TENBCTBA 3aKII0YAET JIOTOBOP JIOBEPUTENLHOTO YIPABICHHUS UMYIIE-
CTBOM.

Pemenue cyna, KOTOpBIM Irpa)kIaHUH OOBSBIEH YMEPIINUM, IOJK-
HO OBITH HampaBJIEHO B COOTBETCTBYIOLIMIA OpraH 3arca Jisl BHECEHHUS
UM 3allCH O CMEPTH B KHUTY TOCYJapPCTBEHHOW PETMCTPAaLUU aKTOB
IPaX/1aHCKOTO COCTOSHUS.

B crnywae ecnm rocynapcTBeHHas peTMCTpaIUsl CMEPTH MPOU3BO-
JIUTCS Ha OCHOBE PELICHHS CyJa, B 3allMCH aKTa O CMEPTH YKa3bIBaeT-
Csl IGHb BCTYIUICHUS PEIICHUS Cyla B 3aKOHHYIO CHJIy WJIM YCTaHOB-
JICHHBII pelIeHneM cyjaa JieHb cMmepTu (1. 2 cT. 67 DenepaabHOro
3akoHa OT 15 HOA6pa 1997 r. Ne 143-03 «O6 akTax TpakJaHCKOTO
COCTOSTHHS»).

I'TIK P® HazpBaeT mporieccyaabHbIC TOCISACTBHUS SBKH WU 00-
Hapy»XeHHUs MecTa MpeObIBaHUS TPaKIaHUHA, IPU3HAHHOTO O0€3BECTHO
OTCYTCTBYIOIIMM WA OOBSBIEHHOTO yMEpIIUM. TakuM TIOCIIeACT-
BHEM SIBJIICTCS OTMEHA paHee MpHHATOro perneHus (cT. 280).

B nmanHOM ciydae c 3asBICHHEM B CyA MOXET OOpaTUTBCS caMm
rpaXJaHuH, TPU3HAHHBIA OE3BECTHO OTCYTCTBYIOIIUM HIH OOBSB-
JICHHBIN YMEpIIUM, a TaK)Ke Te JIUIa UM OPraHUu3aI|K, 10 MHUIIUATH-
BE KOTOPBIX paccMaTpHBaJOCh JENI0 O MPHU3HAHUM JiMa Oe3BECTHO
OTCYTCTBYIOIIMM WJIM OOBSIBICHUN YMEPIIMM. JTO 3asBJICHUE HE MO~
JIEKUT OIUIaTe TOCYJapCTBEHHOM IMONUIMHOM, Tak Kak MMEET MECTO
MIPOJIOJDKEHUE MPEKHETO AeTa.

OTMeHHMB paHee BBIHECEHHOE pelleHHe, CyJ HalpaBisieT KOIMHUIO
HOBOTO pEIIEHUS] OpraHy OINEKH U MOMEYUTEIbCTBA [JIsI OTMEHBI
yIpaBiIeHUs UMYLIECTBOM IpaXk/JIaHWHA, paHee MPU3HAHHOTO 0e3BecT-
HO OTCYTCTBYIOIINM, M B OpPTaH 3arca — JJIsl aHHYJINPOBaHUS 3allicu
0 CMEpTH.
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§ 5. Orpanuyenue 1eecnocOOHOCTH IPaKIAHUHA,
NpHU3HaAHNeE TPAKIAHUHA Heleecnoco0OHBIM, OTPAHUYEHU e
WIN JIUIIeHHE HECOBEPIIEHHOJIEeTHEr0 MpaBa
CAMOCTOSITE/IbHO PACHOPSKATHCSI CBOMMMU /I0X0aMU

[IpusHanne TpakJaHWHA HEIEeCIIOCOOHBIM WM OTrpaHUYEHUE
B JIEECIIOCOOHOCTH BO3MOYKHO TOJIBKO B paMKax 0CO0OTO MPOU3BOJI-
ctBa (cT. 262, 281-286 I'TIK PD).

I'paxxaaHuH, KOTOPBINA BCIEACTBUE ICUXWYECKOI'O paccTpoilcTBa
HE MOKET TMOHMMATh 3HAYCHHA CBOMX NCHCTBUH HMINM PYKOBOAWTH
UMH, MOKET OBITh TIpH3HAH HexeecrmocoOHbIM (cT. 29 'K PD).

3asiBIIeHHE O MPHU3HAHWU TPaKIaHWHA HEJEeCTIOCOOHBIM ITOIaeTCs
B CyJl WICHAMH €ro CEMbH, OJIM3KUMHU POACTBEHHUKAMU (POAUTENSAMH,
IeTbMH, OpaThsIMH, CECTpaMHh), OPTaHOM OIIEKH U IOIEYNTEIHCTBA,
MICUXUATPUIECKIM WM TICHXOHEBPOJOTHYECKUM JIeYeOHBIM YUPEK-
JICHUEM.

B 3asBneHnu AOIKHBI OBITH M3TIOXKEHBI OOCTOATENHCTBA, CBUEC-
TEJIbCTBYIOUIME O HAJIMYMU y TPaKIaHWHA NCUXMUYECKOIO PacCTpou-
CTBa, BCJIECJICTBUE YETO OH HE MOXKET IIOHMMATh 3HAYEHUS CBOMX ACH-
CTBUH WM pyKOBOAUTH UMH (4. 2 cT. 282 I'TIK PD).

Hcxoas u3 oTMEUeHHONM HOpPMBI MaTepUAILHOIO IpaBa, MOJJIEXKa-
LIEH IPUMEHEHUIO O ey, B MPeAMET JOKa3bIBaHUS O AETy BKIHOYA-
I0TCSI: (PaKT HAMYUS TICHXMYECKOTO pPacCTPOMCTBa; (aKThI, MOJTBEP-
JK/IAIOIIE HECTIOCOOHOCTH JIMIIA TIOHUMATh 3HAYEHUE CBOUX JCHCTBHI
WIH PyKOBOJIUTHh UMH. B mpeameT noka3bIBaHUsI MOTYT BXOAUTh U ApY-
rue (aKThl B 3aBUCHIMOCTH OT 0COOEHHOCTEH paccMaTprBaeMoro Jiena.

Cornacno ct. 283 I'TIK PO cyaps B mopsiake MOATOTOBKU K CY-
IeOHOMY pa30HpaTeNnbCTBY Jlea MAaHHOW KaTeropud IpH HaTU4dud
JOCTAaTOYHBIX JAaHHBIX O TCHUXWYECKOM PpACCTPONCTBE TIpa)KAaHHHA
Ha3HaYaeT ISl ONPENEICHUs ero IICUXUYECKOTO COCTOSHUS CyaeOHO-
NICUXUATPHUECKYIO dKcIepTu3y. [Ipy ABHOM YKIOHEHUHM €ro OT JKC-
MEPTU3Bl CyI B CyAeOHOM 3aceJaHWU C Y4acTHEM MPOKypopa W TCH-
XHaTpa MOXKET BBIHECTH OIpPEJCIICHUE O IPUHYIUTENBHOM HaIpaBe-
HHUM TPKIaHUHA Ha CyIeOHO-TICUXHATPUIECKYIO SKCIICPTH3Y.

DKclepTH3a Ha3HavaeTcs CyJoM (cyabeil) ¢ coOroaeHneM IpaBuil
ct. 79 T'TIK P®. 3asButens, npeacTaBUTEds OpraHa OMEKU U MOMeqH-
TEJILCTBA BIPABE MPEICTABUTH BOMPOCH], IO KOTOPHIM JAOJKHO OBITH
JTaHO 3aKJIIOUEHHEe KOMHUCCHH 3KCIepToB-icuxuaTtpoB. Ecinu B mpouecce
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MOJITOTOBKH JIeja K pa30upaTebCTBY IKCIIEPTH3a Ha3HAYeHA He ObLIa,
OHa JIOJDKHA OBITh TIPOBEJICHA TIPU PACCMOTPEHUU JIeIIa 10 CYIECTBY
(HOpMa-TpeboBaHre 00 00S3aTENbHOM IPOW3BOJICTBE CyAEOHO-TICH-
XUATPUIECKON SKCMEPTU3bI), HE3ABUCUMO OT HAJUYMSA METUIIMHCKIX
CIIPaBOK, IPYTHX MaTePHUajoOB O TICHXHYECKOI OOJEe3HH JINIA, B OTHO-
[IIEHAN KOTOPOTO BO30YKIIEHO JEI0.

IIpu yuactum B mpomecce Bpada-micuxuarpa (ct. 283 T'TIK P®D)
B Ka4eCcTBE CIIEIHAINCTa OH TaKXe MOXeT (popMyIHpoBaTh BOIPOCHI
JKCcTepTHOH Komuccuru. OKOHYATETHLHO KPYT BOMPOCOB (3amaHuE)
KOMHCCHH KCIIEPTOB ONPEIEISET CY.

3axroueHne SKCIePTH3bl OIIEHUBAETCS CYIOM B COBOKYIHOCTH C
JIPYTHMHA J0Ka3aTelbCTBaMHU 1O Aeny. B cirydae HeoOXoauMoCTH Cy1T
BIIpaBe HA3HAYHTD JAOMOIHUTEIHHYIO WK MOBTOPHYIO AKCIEPTHU3Y .

B tex cimyuasix, Korza SKCIepThl He CMOTIIN AaTh yTBEPIAUTEIHHBIN
OTBET 110 pe3yJbTaTaM IMPOBEJEHHOTO MCCIEOBaHUS O CIOCOOHOCTH
WM HECTIOCOOHOCTH JIMIIa OCO3HABaTh (PaKTHUECKUN XapaKTep CBOMX
neiicTBuil (MEAWIIMHCKAN KpUTEPUi), Cy[ UCXOIUT W3 TPE3yMIIIHN
JIEeCTIOCOOHOCTH JINIIA, HE OTIPOBEPTHYTON B TIOPSIIKE, ONpeeIEHHOM
['TIK PO".

Peurenvie cya o npu3HaHUU IpaXkJaHWHA HEJleeCTOCOOHBIM SIBIIS-
eTCsl OCHOBaHHMEM [UII HAa3HAYEHHsS €My OpraHOM ONEKH M TOIeqH-
TENbCTBA ONEKYHA, 0OS3aHHOTO 3aIlUINATh MpaBa M MHTEPECHI MOJ0-
TIEYHOTO B OTHOIICHHUSAX C JTIOOBIME JTHIIAMHU.

3aKOHOM TIPEAYCMOTPEHO TaK)Ke MpH3HAHHWE CYIOM TpaKTaHWHA
(B yCTaHOBJICHHBIX CITy4asx) OTPAaHHYEHHO J€EeCITOCOOHBIM.

B cootBerctBUM co cT. 30 'K P® rpaknanwH, KOTOPHIA BCIEACT-
BHE 3JI0YTOTPEOJIEHUS] CIUPTHBIMA HATUTKAMH WJIH HAPKOTHIECKUMU
CPEICTBAMH CTaBUT CBOIO CEMBIO B TSDKEJIOE MaTepHAIbHOE TTOJI0XKE-
HUE, MOKET OBITh OTPaHWYEH CYJOM B jaeecriocobHoctn. Ham HuM Ha
OCHOBaHHH Cy/I€OHOTO PElIeHHs yCTaHABIMBAETCS TIOMIEYUTETHCTBO.

®dopmymuposka ['TIK PO «BciencTsre 310ynoTpeOIeHUS CIUPT-
HBIMH HalUTKaMH WIA HapKOTHYECKHMHU CpPEACTBaMI» IOJDKHA, Ha
HaIll B3TJISA, IOHUMAThCS PacHIMpUTENsHO. JlaHHOe cloBocoueTaHne
ucnoas3oBasiock B ['TIK PCOCP 1964 r. u mepenuio B I'TIK PO.
B nepuiog npunstus ['TIK PCOCP stra ¢opmynmpoBka oTBeyana

'Ccwm. nogpo6Hee: Moxos A.A. MNpe3ymnuus aeecnocobHOCTM nuua, AoCTUr-
LIero yCTaHOBMEHHOro 3aKOHOM BO3pacTa, U ee NpuMeHeHue B cyaeGHOM npak-
Tuke // ApGuTpakHbIi 1 rpaxkaaHckuii npouecc. 2004. Ne 12. C. 6-10.
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MMEBIINMCS peansM, TaK KaK OCHOBHAsI Macca 3asiBICHUI 3aHMHTEpe-
COBaHHBIX JIUII IIPEABSIBIISIACE B CYAbl B CBA3U CO «3JI0YIOTPEOIIeHNU-
€M COMPTHBIMHM HalmuTKamuw». B ycnoBusix coBpeMeHHoil Poccun kpu-
TUYECKast CUTYyallus CKIIaIbIBAeTCSA HE TOJBKO C aJIKOTOIU3MOM, HO H C
HapKoMaHWell n Tokcukomanuei. He cmywaitno B Poccuu B 1998 1.
661 ipuHIT DenepanbHbliil 3akoH oT 8 sHBapa 1998 1. Ne 3-03 «O Hap-
KOTHYECKHX CpPEICTBaX W TICHXOTPOIHBIX BEIIECTBAX», YCTAHABIIH-
BAaIOIIMN IIPAaBOBBIE OCHOBBI I'OCYAApPCTBEHHOH IONHUTHKH B cdepe
000pOoTa HAPKOTHYECKUX CPEICTB U NCUXOTPOIHBIX BEIECTB U B 00-
JAaCTH HPOTHBOACHCTBHSA MX HE3aKOHHOMY OOOpOTY B LESIX OXPaHBI
30POBbS TPAXKIAH, TOCYIapCTBEHHON U OOLIECTBEHHOM 0€30M1aCHOCTH.

3noynoTpeOiaeHueM COMPTHBIMUA HAallUTKaMHM WM HapKOTHYECKH-
MU BEILECTBAMH, JAIOIIUM OCHOBAaHHUE JUIS OTPAaHUYEHUs IEecroco0-
HOCTH TPaX[JaHWHA, SBISETCS TAKOE YPE3MEpPHOE MU CHCTEMaTHYe-
CKO€ HX yIoTpeOiieHHe, KOTOpOe HaXOAUTCS B IPOTHBOPEUNH C UHTE-
pecaMH €ro CeMbH W BIEYET HEMOCHIIBHBIE PACXOIBI JEHEXKHBIX
CPEACTB Ha UX NMPHOOpETEHHE.

Kak u nena o mpu3HaHMU TpakIaHUHA HEAEECIIOCOOHBIM, IMPOH3-
BOJACTBO O HPU3HAHWU TPKIAHWHA OrPAHUYCHHO J€eCIIOCOOHBIM
BO30Y’>XIAaeTCsl CyIOM I10 3asBJICHUIO YJICHOB CEMbH, OPTaHa OINEKH U
MONIEYUTENBCTBA, MCUXUATPUUECKOTO HIIM TCHUXOHEBPOJIOTHYECKOTO
7e4yeOHOTr0 YUpeKJCHU .

B 3asBneHnu HOMKHBI OBITH M3JI0KEHBI OOCTOSATENBCTBA, CBHIC-
TEJBCTBYIOLINE, YTO JIMLO, 3JI0YHOTPEOIISIONIEe «IICUXOaKTHBHBIMIY
BEIIECTBAMHU (AJIKOTOJIEM, HAPKOTHKAMH, IICHUXOTPONAaMH), CTaBHT
CBOIO CEMBIO B TSKEIIO€ MaTEpUAIBHOE MOJIOKEHHE.

Ha mepBom 3Tane HeoOXOIMMBI JOKa3aTelIbCTBA, MOITBEPIKIAO-
mue (akT 370ynoTpeONeHus] ICUXOaKTUBHBIMU BEIECTBAMHU. 31€Ch
JIOITyCTUMBI CIIPaBKU M3 ICHUXOHEBPOJOTHYECKUX M MHBIX MEIUIMH-
CKHX YUYPEKICHHH, U3 METUIMHCKHUX BBITPE3BUTENIEH, aKThl aIMUHH-
CTpalMy YUYpPEKICHUS, MPEANPHUITUs, OpraHu3alud 00 OTCTpaHEHHUH
JHUna oT paboThl B CBA3HM C HAPKOTUYECKUM WJIHM AIKOTOJILHBIM OIbs-
HEHHEM U JIp.

Ecnu peus uaer o 3moynotpeblieHHH alKorojieM, TO OOBIYHO Cy-
neOHasi MEeTUIIMHCKas JKCIepTu3a He npomsBoautcs. OmHako B 3a-
TPYJHHUTEIBHBIX CIydasx (HampHUMep, pelleHHe BOMpoca O MOJIore
MEIUIUHCKAX JOKYMEHTOB) MOXET OBITh Ha3HaYeHa SKCIEPTH3A.
Ecnu xe peub uaer o 3moynoTpedaeHnd HapKOTUYECKUMHE CPEeICTBaMU
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WA TICUXOTPOIHBIMHU BEIIECTBAMH, TO TIOTPEOHOCTH B MIPOU3BOICTBE
9KCIIEPTH3Bl BO3pPACTAET (JIATEHTHOCTh, OTCYTCTBHE IOCTOBEPHBIX MU
JIOCTATOYHBIX JAHHBIX U T.I.). MIeHTH(HUKAIHs CUX0aKTUBHOTO Be-
IIIECTBa OCHOBBIBAETCS Ha Pe3yJbTaTax WCCIEIOBAHUSA KPOBU U JIPY-
ruxX OWOJIOTUYECKHUX >KUAKOCTEH, HAIWYMS XapaKTePHBIX ICHUXHYe-
CKHX, TICHXOJIOTHYECKUX W COMATHYECKHX MPU3HAKOB, KIMHUYECKHX
CUMITOMOB W CHHAPOMOB. B 3THX ciydasx HEpeAKo BO3HHKAeT IO-
TPeOHOCTH B MPON3BOJCTBE KOMIIJIEKCHBIX 3KCIIEPTH3.

Ha BTopom stame (mpu AOKa3aHHOCTH (DaKTa 3JI0yTOTPeOJICHUS
JAHHBIMU BELIECTBAMM) OINPENENAIOTCS IOKa3aTeNbCTBA TSXKEIOr0
MaTE€pHUaIbHOTO IIOJIOXKEHUSI CEeMbU, a TAaKXKe Hajau4yue (OTCYTCTBHE)
NPUYMHHON CBS3M MEXAY 3JI0YHOTPEOJICHHEM INICUXOAKTUBHBIMHU Be-
IIECTBAMU U TSKEIIBIM MaTEpUAIBHBIM MTOJIOKEHUEM CEMBHU.

B cnyuae, npenycmorpenHom 1. 2 cr. 30 I'K PO, cyn no 3asBie-
HUIO CaMOro TpakJaHUHA, €T0 MPEACTAaBUTENS, WIEHA €r0 CEMBH, I0-
MIEYUTENs], OpraHa ONEKH U MONEYNUTENbCTBA, TICUXUATPUIECKOTO WIIN
NICUXOHEBPOJOTHYECKOT0 YUPEKACHUST NPUHUMAET pelIeHHe 00 OT-
MEHE OTpaHHYEHHsS IPaXkIaHUHA B AeecriocooHocTu. Ha 3ToM ocHoBa-
HUU OTMEHSIETCS] YCTAaHOBIEHHOE HaJl HUM MTOTIEYUTEILCTBO.

Hogemnoit I'TIK P® sBisieTcss BO3SMOXKHOCTh OTpaHWUYeHusl (JIUTIIe-
HUS) HECOBEPIICHHOJIETHUX B Bo3pacte oT 14 mo 18 meT mpaBa camo-
CTOSITETIbHO PAacIOpPsKAThCSI CBOMM 3apa0OTKOM, CTUNECHIOMEH WU
WHBIMHU TI0XOJAMHU.

B cuny . 4 ct. 26 TK PO npu Hanuyum OCTaTOUHBIX OCHOBAaHUMN
[0 XOJAaTalCTBY POAMTENCH, YCHIHOBUTENEH WM IONEYUTENS JIMOO
OpraHa ONEKH U TOINEYUTENbCTBA MPEAYCMOTPEHA BO3MOKHOCTD CY-
neOHOTO OTpaHMYEHHs] WM JIMIICHUS HECOBEPIICHHOJIETHErO IpaBa
CaMOCTOSTEIbHO PACHOPSKATBCS CBOMMH A0XoAaMH. OJHAKO B CIy-
qasx, KOrja HeCOBEPILECHHOIETHUI MpUOOpes JeeciocoOOHOCTh B MOJI-
HOM 00BbeMe BeieAcTBUE BCTyIUieHus B Opak (1. 2 cT. 21 'K P®)
smancunanuu (ct. 27 'K P®), cyn He MOXKeT OrpaHMYHUTh I JIU-
IIUTh €r0 YKa3aHHOT'O MpaBa.

§ 6. O0bsIB/IEHHE HeCOBEPIIEHHOJIETHET0 MOJIHOCTHIO
AeecrnocoOHbIM

Lenv uncmumyma smancunayuy — HEOOXOAUMOCTH (MTOTPEOHOCTH)
C/IeNaTh HECOBEPIIIEHHOIETHETO HE3aBUCHUMBIM OT €T0 3aKOHHBIX MPE-
CTaBUTENEH IPH CAMOCTOSTEIBHOM 3aHATHH NPEAIPUHUMATEIHCKON
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JICSITEIIbHOCTBIO, COBEPIICHUM KPYIHBIX CAEJIOK WM TPU HWHOM pac-
MOPSKEHUN COOCTBEHHBIMH JCHEKHBIMH J0X0aaMu. HecoBepieHHO-
JIETHUH, OOBIBICHHBIM B cOOTBETCTBHH cO cT. 27 'K P® smancumnu-
pPOBaHHBIM, 00JIAZIaCT B TOJHOM OOBEME TPaXKTAHCKUMH IIpaBaMu U
HECeT 00s3aHHOCTH (B TOM YHCIIE CAMOCTOSTEIHFHO OTBEUAET 10 00sI-
3aTejbCTBaM, BO3HHUKIIUM BCJICACTBHE NPUYMHEHUS UM Bpeiaa), 3a
WCKITIOUCHUEM TEX TpaB M 00SI3aHHOCTEH, ISl TMPUOOpPETECHUS KOTO-
pBIX (heneparbHBIM 3aKOHOM YCTaHOBJICH BO3PACTHOM IIEH3.

OO0BsABICHNE HECOBEPIIICHHOJICTHETO IOJHOCTHIO JCECTIOCOOHBIM
(amaHCHTIaMsa) ¢ coracus O0OWX POIUTENCH, YCHIHOBHTEICH WIH
TOTICUYUTENIS MPOU3BOAUTCS IO PEIICHUIO OpraHa OINMEKH W ITOTCYH-
TEJILCTBA, a MPH OTCYTCTBUU TaKOTO COTJACHSI — TIO PEIICHUIO Cyla.
DTO BO3MOXXHO, €CJIH OH paboTaeT IO TPYIOBOMY IOTOBOPY, B TOM
YHCIie 10 KOHTPAKTY, WM C COTJIACUS POJUTENEH, YCRIHOBUTENEH M
TTOTICYHTENIS 3aHUMACTCS MTPEANPUHUMATEIHCKON TeATeIbHOCTHIO (11. 1
ct. 27 TK PD).

B coorBerctBun co ct. 287 I'TIK P® ¢ 3agBiaennem 00 sMaHcHIa-
UM MOXET OOpaTHTBCA caM HECOBEPUICHHOJICTHUH, JIOCTHUTIIAN
16 ner. 3asBiIeHUEe IOJAETCA B CY/I IO MECTY €T0 KUTEIhCTBA.

B 3asBnennn, nomumo nepeuncieHsbix B ¢T. 131 T'TIK P® obmux
TpeOOBaHMA, CIIEAYET yKa3aTh MECTO PabOTHl HECOBEPIICHHOIETHETO,
€ro JOJDKHOCTh, pa3Mep 3apabOTHOM IaThl, €Cliid OH paboTaer Imo
TPYJOBOMY JIOTOBOPY, BUJ NPEANPUHUMATEIBCKON NEATEILHOCTH U
MOJTy4aeMbIe TOXOJbI, IPYTUE CBEACHUS, HEOOXOAUMBIE I PEIICHUS
BOMpoca 00 SMaHCHIIAIUY.

OO0s13aTeTPHBIM YCIIOBHEM PACCMOTPEHUS CYJIOM TaKHUX JeJ SIBIIS-
€TCsl IPUCYTCTBUE 3aSBUTENS, OJHOTO WM 00OMX POJIUTEINEH, YChIHO-
BUTeNeH (YCHIHOBUTEIS), TOTICUUTENIS, a TAKIKE MPEACTABUTEIIS OpraHa
OIEKH U TIOTICYHUTENBCTBA, TIPOKYpPOpA.

HecoBepriieHHONETHHIT OOBSIBIACTCS SMAHCUITMPOBAHHBIM CO JIHS
BCTYIUICHHUS PEIICHUS CyJa B 3aKOHHYIO CWIIy (€CJIH ero 3asBJICHUC
YIOBIETBOPEHO).

§ 7. llpu3Hanue IBUKMMOI Belln 0eCcX03s1iiHOM
U NPU3HAHUE MPABA MYHUIIUNIAJIbHOM COOCTBEHHOCTH
Ha 0ecX03s1iiHYI0 HeIBU:KUMYIO Belllb

IMousarue O0ecxo3sitHon Bemm gaHo B m. 1 ct. 225 'K P®. Bbec-
XO3MHOW SBISETCA BEllb, KOTOpas HE UMEET COOCTBEHHHMKA HIIU
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COOCTBEHHHMK KOTOPOW HEU3BECTEH, JMOO BElllb, OT MpaBa COOCTBEH-
HOCTH Ha KOTOPYIO OH OTKazajics (OpomreHHas Bemp). [Ipu aTom nme-
IOTCS B BHJy BEIIW, CTOMMOCTH KOTOPBIX BBIIIIE CYMMEI, COOTBETCT-
Byromeit 5-xpataomy MPOT, mockonbky B cooTBeTCTBHH € a03. 1 1. 2
cT. 226 'K P® Bemm, cTOMMOCTh KOTOPBHIX SIBHO HIDKE YKa3aHHOTO
pasMepa, Tu00 OTXOJBI, TEPEUHCICHHBIC B HA3BAHHOM ITYHKTE, MOTYT
OBITH OOpaIIeHB B COOCTBEHHOCTh 3aKOHHBIM BIIAACIBIIEM 3eMEITHHO-
ro y4acTKa, BOJIOEMa WM MHOTO O0BEKTa, B MpEeiax KOTOPOTO 3TH
BEIIN OOHAPYKEHBI, CAMOCTOSTEIHHO.

OOpaTuThbca B CyIl C 3asBICHHUEM O MPU3HAHUM JBIKAMOW BEIH
0OeCXO3sIMHON BIpaBe JII000€ JIMIIO, BCTYMHUBIIEE BO BIIAJCHUE ITOM
BEIIbIO.

B cootBercTBUM ¢ nocta”oBieHueM [IpaButensctea PO ot 19 an-
pens 2002 r. Ne 260 «O peanuzaniud apecTOBAaHHOTO HMYIIECTBA,
peanmuzaiuy, nepepaboTke (YTHIN3alWN), YHAYTOXKEHUH KOH(HUCKO-
BaHHOTO W MHOTO MMYIIECTBa, 0OpaIleHHOTO B COOCTBEHHOCTH TOCY-
JTApCTBa» MOJIHOMOYMS 10 oOpaiieHuto oT uMeHH [IpaBurenscrea PO
B CyJbl JJIs IPU3HAHUS ABMKAMOTO MMYIIECTBA OECXO3SIMHBIM JIeie-
rupoBanbl Poccuiickomy ¢GoHmy ¢enepampHoro umymiectBa. Ecmm
pedb WOET O MpHU3HAHUK OECXO3SHHOW IBMKMMOI BEIW, U3BATOU
(eneparbHBIMUA OpraHaMH HCIIONIHUTEILHOW BIIACTH, TO TaKOE 3asiBIie-
HUE MMOIaeTcs B CyJl (HHAHCOBBIM OPTaHOM.

B oTHomIeHWU mpu3HAHUA CYAOM IpaBa MYHUIMITAIBHONW COOCT-
BEHHOCTH Ha OECXO3SHHYI0 HEIBWXUMOCTh HEOOXOIUMO HUMETH B
BUIy cleaymolee. becxo3siiHas HEIBUKUMOCTh MOIJICKUT Tocyaap-
CTBEHHOHW PETUCTpAINH, [TO3TOMY OHA JIOJDKHA OBITh MPUHATA HA TO-
CyJapCTBEHHBIN y4eT MO 3asBJICHUIO OpraHa MECTHOI'O CaMOYIIpaBJe-
HUSl, Ha TEPPUTOPUU KOTOPOT'O TaKasi HEJIBUKHUMOCTh HaXOJUTCA.

3asenenusn o npusnanuu seweil 6e3xoszaunvimu. OOPATUTHCS B CYyIT
C 3asBJICHHEM O MPHU3HAHWH IpaBa MYHUIIMIIATHHONH COOCTBEHHOCTHU
Ha OECXO3SIHYIO0 HEJBIKUMOCTH BIIPaBE OpraH, YHNOJTHOMOUYCHHBIN
YOPAaBIsTh MYHUIMITAIBHBIM HMYIICCTBOM, [0 HMCTEYCHHUH T0Ja CO
JTHS TIOCTAHOBKH Ha TOCYAapCTBCHHBIN y4eT.

B 3asBiieHMM 0 MpU3HAHUM MPaBa MYHHIIUIAIBHONH COOCTBEHHO-
CTH HEOOXOAMMO yKa3aThb OpraH, KOTOpPbIM MOCTaBMII OeCXO3SIHHYI0
HEJBMKUMYIO BEIlb HAa YYET, KOHKPETHYIO JaTy MOCTAaHOBKU €€ Ha
yYeT, a TaKKe JI0Ka3aTeNIbCTBA, KOTOPHIE CBUICTEIBCTBYIOT 00 OTCYT-
CTBUM COOCTBEHHUKA.
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3asiBiieHUE O MPU3HAHMM JIBUXKHMOMN BEIM OSCXO3HHONW TOMHMO
o0mmX peKBH3UTOB, mpeaycMoTpeHHbIX cT. 131 I'TIK P®, momxnO
coJlepkaTh yKa3aHHe, KaKas KOHKPETHO BEIlb MOAJIEKUT MPU3HAHUIO
0ecx03siHON, OCHOBHBIE OTJIMYUTEIHHBIE MPHU3HAKH TAaKOW BEINH, a
TaK)Ke J0Ka3aTeNbCTBA, YTO COOCTBEHHHMK BEUIM OTKA3aJiCsi OT Hee U
YTO 3asBHUTENb COBEPIIMJI ACHCTBHS MO BCTYIUIEHHIO BO BIIQJICHHE
3TOU BEILBIO.

Cyn paccmarpuBaeT 00a BUJa 3asBICHHHA ¢ 00S3aTEIbHBIM y4Ya-
CTHEM BCEX 3aMHTEPECOBAHHBIX JHI. B 3THX mensx Ha JTame moj-
TOTOBKH JleNia K CyJleOHOMY pa3OHMpaTenbCTBY Cya 0053aH BBHIABUTH
MOJAOOHBIX JINII, BKItOYast (haKTUYECKUX BlajeiblleB. Hamnuue mo-
CIEAHUX MOJXET CIy)KUTh OCHOBaHUEM JUISl HENPU3HAHUS MYHUIU-
MajabHON COOCTBEHHOCTHM Ha HEABMKUMYIO Belllb. B 3TOM ciyuae
HEJBIDKUMOCTh MOXeET OBITh ImpHOOpeTeHa BJaAeNblieM B COOCT-
BEHHOCTb B TOM K€ MOPSAJKE, YTO U ABUKUMAS BEllb, IPU yCIOBUHU,
YTO CPOK BJIQJICHHS COCTaBIISAET He MeHee 15 yer (mpumobOperareins-
CKasl JaBHOCTH).

Ocobennocmu peuterutl ¢yoa 0 NPU3HAHUU 8ewyell OeCXo3sUHbIMU.
B MOTHBUpPOBOYHOIN YacTH pEIIEHUS CyAd O HMPU3HAHUU JBUKUMOU
BelIM 0ecX03sHHON U mepenaye ee B COOCTBEHHOCTH JIMIA, BCTYIIHB-
IIEr0 BO BJIAJICHHUE €O, JIOJDKEH OBITh MOJTBEpXk/IeH (DAaKT O0TKa3a coo-
CTBEHHHKA OT NPaBa COOCTBEHHOCTH HA BEIlb.

Yrto kacaeTcd MOTHBUPOBOYHOM 4YACTHU peIIeHHUs cyjaa O MpHU-
3HAHUU TpaBa MYHHUIIMNATHLHOW COOCTBEHHOCTH Ha OecXo3sitHyro
HEJBIKMMOCTB, TO B HEH TOJDKEH CONEPKAThCS BBIBOJ CyAa O TOM,
YTO HEJBW)XMMas BeIlb HE MMEEeT COOCTBEHHWKA MJIM COOCTBEHHHK
BEIIM HEHW3BECTEH W YTO OHA MPHUHATA HA yYeT B YCTaHOBICHHOM
MOPSIIKE.

Crnenyer uMeTh B BHUIY, YTO CyJ MOXET W HE NMPU3HATH IpaBa
MYHUIIATIAIEHOH COOCTBEHHOCTH Ha 0E€CXO3SHHYIO0 HEIBHKUMOCTh
(mampumep, npu HaTUYUKA (PAKTUYECKUX BIAJENbIEB, HAAICKAITIM
00pa3oM HCHOJB3YIOMMX TaKoe UMYyIIecTBO). B arom cimydae He-
JBIDKAMasi BEI[b MOXET ObITh BHOBb IIPUHSTA BO BIIQJICHHE, TOJb-
30BaHHME M PACIOPSHKEHHE OCTAaBHBIIMM €€ COOCTBEHHHUKOM JHOO
npuoOpereHa B COOCTBEHHOCTh B CHIIy PUOOpETaTeNbCKON TaBHO-
CTH.
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§ 8. BoccTaHoB/IeHMe IPaB 10 YTPAaYeHHBIM LIEHHBIM
OymMaram Ha NpeIbsIBUTEJIs1 HJIH OPJAEPHbIM LEHHbIM
Oymaram (BbI3bIBHOE IIPOM3BO/ICTBO)

Llennan 6ymaea — 3TO TOKYMEHT, YAOCTOBEPSIOMINI ¢ coOtoe-
HHEM yCTAHOBJIEHHOH (OPMBI B 0053aTeNIbHBIX PEKBU3UTOB HMYIIECT-
BEHHBIC IIpaBa, OCYILIECTBIEHHE WM Nepefada KOTOPBIX BO3MOXKHBI
TOJIBKO TIPU €T0 NMPENBABICHUN.

[IpaBa, yoocToBepeHHbIE [ICHHOW OyMaroi, MOTyT MpHHaAJIEkKAaTh:
MPeIbsBUTENIO LIEHHOH Oymaru (ueHHash Oymara Ha TIpEeIbsIBUTENA);
Ha3BaHHOMY B LIEHHOH Oymare yuiy (MMeHHas LeHHas Oymara); Ha-
3BaHHOMY B LIEHHOH OyMare JIMIy, KOTOPO€ MOKET CaMO OCYILECT-
BHUTh 3TU NpaBa WM CBOMM paclopsKeHHeM (MpHUKa30M) Ha3HA4YHUTh
Jpyroe yrpaBoMO4YeHHOE JTUIO (OpAepHas LIeHHast Oymara).

HyXHO OTMETHTb, YTO BBI3BIBHOE IPOU3BOJACTBO IPUMEHSETCH,
TOJIBKO KOTJIa JIMLO, YTpaTHBIIeE LEHHYIO0 Oymary Ha MpeabsSBHTEIS
WU OPJEPHYIO LIEHHYI0 OyMary, He 3HaeT ee (JaKTUIeCKOro AepiKaTe-
1. B Tom ciydae, eciii COOCTBEHHUK YTPadeHHBIX JOKYMEHTOB 3HAeT
UX JepiKarens, UCTpeOoBaHWE TaKUX TOKYMEHTOB JOJDKHO MPOHM3BO-
JTUTHCA ITyTeM NPEIbSIBICHUS BUHINKALMOHHOTO HCKa.

Crnenyer Takxe y4uThIBaTh, 4T0o ycraHoBieHHBIN ['TIK P® mops-
JIOK BOCCTAQHOBJICHH TIPaB 110 YTPAYCHHBIM JIOKyMEHTaM pacrpocTpa-
HSETCS U Ha CIIy4ad, KOorJa JOKYMEHTBl YTPAaTWIM MPU3HAKH TIaTexX-
HOCTH B pe3yJIbTaTe HEHAJIEKAIIETO XPAHEHUS WU MO IPYTHM IpH-
YHHAM.

C 3asBiieHHEM O NMPU3HAHUM HEJEHCTBUTENBHBIM YTPAuYEeHHOTO J0-
KyMEHTa U O BOCCTaHOBJICHUH IIPaB 10 HEMY MOXET 00paTUThCs JIt0-
0oe JIHI0, KOTOPOE CUYHTaeT ce0sl MpaBoobIagaTeseM 1Mo yrepsHHOMY
JIOKYMEHTY WM y KOTOPOTO JAOKYMEHT HaxXOJWJICS HAa COXPaHEHHH.
Takum nuIoM MOKET OBITh KaK TpaXXTaHWH, TaK U IOPUIHNYECKOe JIH-
110. 3asBIIEHHE TIOJAeTCS B PAHOHHBIA CyJl MO MECTy HaXOXXIACHHUS
JIUIIA, BBIIABIIETO JOKYMEHT.

B 3asBneHnu moMuMo OOIMX PEKBU3UTOB JOJDKHBI OBITH yKaza-
Hbl OTJIMYMUTENIbHbIE NPU3HAKU YTPAYEHHOIO NOKYMEHTa. JTO Aaer
BO3MOXXHOCTb BBIICHUTb, OTHOCUTCS JIM OH K KaTeropuu Oymar, Boc-
CTaHOBJICHHE IIpaB Ha KOTOPBIE OCYIIECTBISAETCS B CyAeOHOM IIO-
psake (B KauecTBE OTIIMYUTENbHBIX IPU3HAKOB JOKYMEHTa Hauboee
4acTO yKa3bIBAIOTCS pa3Mep BKJIaJa, CTaBKa IPOLEHTA 3a MOJIb30Ba-
HUE BKJAAOM M T.0.). B 3asBieHuu Tarxke NODKHO OBITH yKa3aHO
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HAaNMEHOBaHHWE JIMIIA, BBIAABIIErO YTPAYeHHBIH JOKYMEHT, YTO HE
TOJIBKO SIBIISIETCSI KPUTEPUEM WHAMBHIyaTH3alH JOKYMEHTa, HO U
MO3BOJISIET PEMIUTEH BOIMPOC, TOACYIHO JIM AET0 JaHHOMY cyny. B 3a-
SIBIIEHUH HEOOXOAMMO HM3JI0KUTH 0OCTOSTENBCTBA, PU KOTOPBIX TPO-
M30IIJIa yTpaTa MOKyMeHTa (HampuMmep, (GakT Kpakd, HAaBOAHEHHE), a
TaKkKe MPOCHOy 3asBUTENS O 3alpelIeHUH JHUITY, BHIJIABIIEMY JIOKY-
MEHT, TPON3BOANTD IO HEMY TUIATEKH WIIH BBIIAYH.

B Tex cimyuwasix, Korga 3asBUTEINb IPOCUT BOCCTAaHOBUTH IIPaBa Ha
JOKYMEHT, YTPaTHBLIMH IPU3HAKH IIATEKHOCTH, OH JOJDKEH IPHIIO-
KUThb K 3asBJICHUIO JOKYMEHT, yKa3aB IPHUYMHBL, II0 KOTOPHIM OH
IpUIIET B HEroAHOCTb. Bompoc o TOM, NOCTaTOYHBI JIM YKa3aHHBIE
B 3a5IBJICHUM CBEIEHUS O JOKYMEHTE, PEIIaeT CyIbsl.

Ecnm 3asBnenne He cooTBeTCTBYeT yKazaHHBIM B ['TIK P® tpebo-
BaHMSM, CyIbsl YCTAaHABJIMBACT 3asBUTENIO CPOK AJSl HMCIIPABJICHUS
HeZlocTaTKoB. [Ipu nx HeycTpaHEHUM 3asBJICHUE CUUTACTCS! HEIOIAH-
HBIM U BO3BPAILAETCA 3asSBUTEIIO.

Cratps 296 I'TIK PO mpemgycmaTpuBaeT HEOOXOIUMOCTH COBEp-
LICHUS] OTPEIENEHHBIX MPOLECCYANbHBIX NEHCTBUH MOCIE IPUHATHUS
3asBieHus. Cylibsi BBIHOCUT OIIPEEICHNE, BO-TIEPBBIX, O 3alpEIleHUN
BBIJABILEMY JOKYMEHT JIMIy HPOM3BOAMTH MO HEMY IUIATEXH HIIU
BBIIa4H, BO-BTOPBIX, O MyOJMKAIWH B MECTHOM IEPHOANYECKOM IIe-
YaTHOM M3JAHHM. 3amlpeT CyObH NPOM3BOAMTH IIATEXXKHW M BbIIAYU
HanpaBJieH Ha 3aIlIUTy MHTEpecoB 3asButens. [lyOnmukanus ke — Ha
3aUTy (PaKTUIECKOTO AepKaTeis T0KYMEHTa, KOTOPhIH TakuM o0pa-
30M CTaBHUTCS B U3BECTHOCTH O BO3HHUKILIEM ITPOU3BOCTBE.

I'TIK P® ycranaBiuBaeT 005S3aHHOCTH CYIbH HalpPaBUTh KOIHUIO
TaKOT0 ONpEAEICHMS JIUIY, BBIAABIIEMY JOKYMEHT, a TaKKe PETrUCT-
paropy LeHHbIX Oymar.

Jepxatens TOKyMEHTa 10 UCTEUEHHUsI 3-MECSTYHOTO CpoKa CO JIHS
nyOiukanuy ykasaHHbelX B 4. 1 cr. 296 T'TIK P® cBenenuii 00s3aH
MOJIaTh B TOT )K€ CyJ 3adBJICHHE O CBOMX IpaBax Ha 3TOT JOKYyMEHT.
Kakux-1160 cnennanbHbBIX TpeOOBaHHUN K COIAEPKAHUIO TaKOTO 3asiB-
JICHWs 3aKOH He NpeaycMmarpuBaeT. [lepxarenb AOKyMEHTa JOJDKEH
000CHOBAThH CBOM IPaBa Ha HETO U MPEACTaBUTH €ro MOAJTHHHUK.

Ecnu nepxarenb TOKyMEHTa 3aBUT O CBOMX IpaBax Ha HETo B yc-
TAQHOBJIEHHBIN 3aKOHOM CpOK, CYJ| OCTaBJIIE€T IEpBOHAYAIBHOE 3asB-
neHne 0e3 pacCMOTPEHHsT M ONpeAeiseT CPOK, B TCUEHHE KOTOPOTO
JIUILY, BBIAABIIEMY AOKYMEHT, 3alpeliaercs MPOU3BOIUTH MO HEMY
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TJIATEKU U BBAAUW. Y TIEPBOHAYAIBHOTO 3asBHUTEIS IPU 3TOM BO3HH-
KaeT BO3MOXXHOCTh TPEIBIBUTh UCK 00 HCTPEOOBAHWH JOKYMEHTA B
olmeM TopsAKe, a y JepkaTens IOKyMEHTa — IIPaBO B3BICKATh
C 3agBUTENS yOBITKY, TPUINHEHHBIC 3aIIPETUTEIHFHBIMA MEPaMHU.

Cratesa 299 TTIK P® mnpenycmaTpuBaer, 4TO YCIOBHSIMHU pac-
CMOTpEHHS 3asBJICHUS O NMPHU3HAHWW HEACWCTBUTENHFHBIMUA yTpadeH-
HBIX IOKyMEHTOB ¥ O BOCCTAHOBJICHHH TIPaB 110 HUM CIyXaT: UcTede-
HUE 3-MECSIYHOTO CPOKa CO JHS OIyOJIIMKOBAaHUS CBEJCHHIA, YKa3aH-
HbIX B 4. 1 c1. 296 TTIK P®; Henomaua 3asBICHUS IEpKaTeleM
JOKYMEHTa B yCTaHOBIIEHHBIH 3aKOHOM CpoK. [leno paccmarpuBaercs
C ydJacTueM 3asBUTENs W JIMIA, BBIJABIIErO JOKYMEHT, 10 OOIIUM
mpaswiaM 1. 15 I'TIK P® ¢ ydyerom crienuduky, xapakrepu3yrolei
0c000€e MPOU3BOJICTRO.

Pemrenne nmo Takomy Jeny JOJDKHO YKa3blBaTh, YTO YTPAUCHHBIN
JOKYMEHT TpPHU3HACTCS HEACHCTBUTENBbHBIM. Kpome Toro, B HeMm
JIOJDKHBI OBITh YKa3aHbl HAWUMCHOBAHHE M HOMED JIOKYMEHTa, IPH-
3HAHHOTO HEACHCTBUTENHHBIM, HAUMEHOBAHUE JIUIIA, BHIIABIIETO JI0-
kymeHT. CyJ, MpU3HAB YTPAueHHBIN JOKYMEHT HEICUCTBUTEIHHBIM,
BOCCTaHaBJIMBAET MpaBa M0 TAKOMY JOKYMEHTY.

YKka3aHHOE pelIeHre CyJa CIy>KUT OCHOBAHWEM JJISl BBIJAYH 3as-
BUTENII0O HOBOTO JOKyMEHTa B3aMeH IPH3HAHHOTO HEJEHCTBUTENb-
HBIM.

Jepxarenb JOKyMEHTa, [0 KAKUM-JI0O0 MPUYNHAM CBOEBPEMEHHO
HE 3asSBUBIIMIA O CBOMX IpaBax Ha HETo, MOCJe BCTYIUICHUS B 3aKOH-
HYIO CHJIy PEUIeHHs Cyla O NMpPU3HAHWU JTOKYMEHTa HeJeHCTBUTENb-
HBIM MOXKET 3alllMTUTh CBOW IpaBa, NPEAbSIBHB UCK O HEOOOCHOBAH-
HOM TIPHOOpPETEeHHH WM COEpeKeHWH MMYIIECTBa K JIMILY, 32 KOTO-
pPBIM TPH3HAHO TPABO HA TOJY4YEHHE HOBOTO JOKYMEHTa B3aMeEH
YTPa4eHHOT 0.

§ 9. [IpunyauTeIbHAS TOCIUTAIN3ANUA TPAKIAHUHA
B ICUXMATPUYECKHUI CTALIMOHAP U NPUHYAUTEIbHOE
NCHXHATPHUYECKOE OCBH/IEeTeIbCTBOBAHNE

Bxirouenne ykasannoi kareropuu nen B ['TIK PO obycnosieno
HaJIMYMEM COOTBETCTBYIOIIMX HOPM IIpaBa B 3aKOHe O MCUXHATPHU-
Yyeckoil moMomM. B coOTBETCTBHM ¢ Ha3BaHHBIM 3aKOHOM Tpakia-
HUH MOXET OBITh NMPUHYAWTEIHHO TMOMENIEH B ICHUXHATPUUIECKUI
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CTAllMOHAP TOJIBKO 10 PEIICHUI0 Cyaa. 3aKOHOM YCTaHOBJICHO, YTO
MIPUHYAUTCIIBHOC Hpe6BIBaHI/Ie rpaXxJaHuHa B IICUXUATPHUYCCKOM CTa-
[MOHApPE MPOJIOKACTCS TOJIHKO B TEUEHHE BPEMEHH JEHCTBUSI OCHOBA-
HU, TT0 KOTOPHIM OblIa mpoBeaeHa rocrutammu3anus. [Ipu sTom B Ha-
3BaHHOM 3aKOHE TNPEeIyCMOTPEHO, YTO MO MPOIIECTBHUM 6 MecsIeB
C MOMCHTa HNPUHYIUTCIIBHOI'O IOMCIICHHA JIUIla B HCI/IXI/IanI/I‘-IeCKI/Iﬁ
CTaIlMOHAp BOIIPOC O MPOJUICHUU CPOKA TAKOH TOCTIUTAIM3AINN TAKKE
pelraeTcs CyIoM.

YcraHoBieHne cyeOHON MpOlLEeAyphl IPUHYAUTEIHHON TOCITUTA-
JU3AIUK TpaXTaHWHA (M TPOJJICHHUS] CPOKA TaKOW TOCITUTAIU3AIINH )
HE TOJILKO IMOBBINIAET OTBETCTBEHHOCTh METUIIMHCKIX PaOOTHHUKOB 3a
000CHOBaHHOCTh MIPHMEHEHHS K Tpa)kIaHaM NPUHYIUTENBHBIX MeEp,
HO W SABIISETCS OJHOW W3 TapaHTHH MPaB U 3aKOHHBIX MHTEPECOB IO-
CIIeTHUX.

B 3asBiennu moMHUMO O6HII/IX PCKBU3UTOB, YCTAHOBJICHHBIX
ct. 131 T'TIK P®, nomxHbl OBITH yKa3aHbl OCHOBAHHS JJIsI TIPHHYIH-
TEJIbHON TOCHUTANIM3alMK TpakaaHuHa. Cpeayd OCHOBAaHMM COTJIacHO
cT. 29 yka3zaHHOT0o 3aKOHa MOXXKHO Ha3BaTh: HEMOCPEACTBECHHYIO Omac-
HOCTH JUIS ce0 WM OKPYKaIoIIUX; OECIIOMOIIHOCTb, T.€. HECIoco0-
HOCTHb CaMOCTOATCIIBHO YAOBJICTBOPATH OCHOBHBLIC KHW3HCHHBIC I10-
TpeOHOCTH; BO3MOYKHOCTh MPUYUHEHUS CYIIECTBEHHOTO BpEAa 3/10pO-
BBIO BCJIEJCTBUE YXY/IIICHHS MCUXUYECKOTO COCTOSIHHUS, €CIH JIUIIO
OyneT octaBieHO 6€3 MCUXUATPHUUECKOM TOMOIITH.

K 3asBieHnI0 MOMKHO OBITH MPIIIOKEHO MOTHBHUPOBAHHOE 3aKITIO-
YeHWe, COCTaBJIEHHOE KOMHCCHEH BpadeH-TICHXHUATPOB, 0 HEOOXOIH-
MOCTH JaibHEeHIIero npeObIBaHus TPaKIaHWHA B TICHXHATPUIECKOM
CTaIpoHape.

Jlumo, TOMEINIEHHOe B YKa3aHHOE MEIUIIMHCKOE YUPEKICHHE,
MOJUIKUT 0053aTeIbHOMY OCBHJIETEILCTBOBAHUIO KOMHUCCHEH Bpa-
Yei-IICUXUATPOB, KOTOpas MPUHUMAET pelieHne 00 000CHOBaHHOCTH
rocnutanu3anuy. Eciam oHa npusHaeTcs 000CHOBaHHOMH, TO 3asBJICHUE
0 MPHUHYAUTEIBHON TOCIIUTAIN3ALNY TPAXKAaHINHA U 3aKII0UCHHE Bpa-
Yel-TIICUXUATPOB HANPABISACTCS B CyJl MO MECTy HAaXOXKICHUS TICUXH-
aTPUUYECKOTO CTAI[OHAPA, B KOTOPBIH MOMELICH TPaXKAaHHH.

Bo30ysxnast neno, cyibs OJTHOBPEMEHHO HPOJJICBAcT MpeObIBaHNE
rpaxJaHuHa B JICYCOHOM YUPEKICHHH HA CPOK, HEOOXOIUMBINA Jist
paccMOTpeHUs MOJIJAHHOTO 3asIBJICHUSI.



250 Paspnen Il. Npon3BoACTBO B cyAe NepBov MHCTaHLUK

3asiBIIeHHE paccMaTpUBaeTCs B TEUEHHUE 5 THEH co THS BO30yxKae-
aus gena. CyneOHOe 3aceqaHue MPOBOIUTCS B TIOMEIIEHUN Cyla WIIH
MICUXUATPUIECKOTO CTallOHAapa.

B nene ydacTBYIOT: JMLO, MOUIEXAallee FOCHUTAIM3ALUM (ecnu
II03BOJISIET COCTOSIHUE €T0 340POBbsI), IPOKYPOP, NPEICTABUTEND IICH-
XMaTPUYECKOT0 CTALMOHApA, MIPECTaBUTEIb I'PasKAaHUHA, B OTHOLIE-
HHUH KOTOPOT'O PEIIAeTCs BONPOC O MPUHYAUTEIBHON TOCIUTAIH3aluN
WIN O TIPOJUICHHUH €€ CPOKa.

VYyacTHUKH Tpoliecca (B MEepBYIO ouepeab NPOKYPOp U NpeACTaBH-
TeJIb TPpaXXJIaHWHA, IOMEIICHHOTO B CTAllMOHAp, a TAKXKEe caM Ipakia-
HUH) MOTYT 3asBIISITh XOJaTaicTBa, MPEACTaBIISATH JOKa3aTeNbCTBA,
CTaBUTH 110JI COMHEHHE 0OOCHOBAHHOCTH 3aKJIIOYCHUsI BpaueH-TICUXHaT-
POB cTaloHapa, Tae HaXOAUTCS TPaKAaHUH.

B stmx YCIOBUAX IMPU HAJINYUHU COOTBCTCTBYIOIIHX OCHOBaHHH
MOJKET BOSHMKHYTBH BOIPOC O HEOOXOJUMOCTH CTAllMOHAPHOMN Cyaed-
HO-TICUXHMATPUUYECKOM HKCHEPTHU3bl, KOTOpas MOpYyYaeTcss BpaydaM-
OKCHIEpTaM APYToro NCUXUuaTpu4YCCKOTro YUYpCIKIACHUA.

PaccMoTpenne gena IO CyLIECTBY 3aKaHUMBACTCS IPHHATHEM
CyIbel pelieHust 00 yAOBIETBOPEHUH WIN OTKa3e B YAOBJIETBOPEHUHU
3agBieHus. Ecnu 3asBieHne yqoBIETBOPEHO, 3TO CTAHOBUTCSA OCHOBA-
HUEM Ul IPUHYAUTEIBHON TOCTIMTAIM3ALUN TPAXKAAHUHA, CTPAIar0-
IIEr0 IICUXUYECKUM PAaCCTPOMCTBOM, WM AJISI MPOIJICHUS CPOKa roc-
NUTATU3ALUH.

3aKoH 0 MCHXMATPHYECKOIi MOMOLIM yCTaHABIMBAET: KOTJa IO
UMCIOLMMCSL TaHHBIM 00cCieyeMblii coBepilaeT ACHCTBHA, HAIOLINE
OCHOBaHUS TpEAIoiaraTb y HEro TKEJIOe MCHUXHYECKOe PacCTpOi-
CTBO, KOTOpPOE€ OOYCIIOBIMBAET €ro OECOMOLIHOCTh MM MOKET MpH-
YUHUTH CYIIECTBEHHBIH Bpell €ro 310pOBbIO, €CIIU JIULO OYyAET OCTaB-
JieHo 0e3 MCUXUATPUUECKON MOMOIIH, PEIICHHE O MCUXUATPUIECKOM
OCBUACTCILCTBOBAHNU JIMI[a NPHUHUMACT Bpad-IICUXUATP C CAHKYUU
cyobu. Ilpu 5TOM cormacusi caMoro juna (ero 3aKOHHOTO MPeICTaBU-
Tels) He TpeOyeTcsl.

OcHoBaHuEM IJI1 MOTUBHUPOBAHHOI'O 3aKJIIOYCHHUA Bpada-IiCuxuar-
pa 0 HEOOXOAMMOCTH TIPUHYIUTEIIEHOTO OCBHIETEIHCTBOBAHISI TPaXK-
JaHWHa CIIYXXUT 3asABJICHHUE, KOTOPOE MOXKET OBITh IMOoJAaHO POJACTBCH-
HUKaM¥, BpadoM JF000H METUITMHCKON CIeNHaIbHOCTH, TOJDKHOCT-
HBIMH JIMIaMW 1 UHBIMU I'paKJaHaAMU.
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[Ipu OTCYTCTBHHM HEMOCPEJICTBEHHOW OMACHOCTH JIWIA IS ceOs
WM OKPYXAIOWHUX 3asABJICHUC O INCUXHUATPHUUICCKOM OCBUACTCIIHLCTBO-
BAaHHUU OOJIXKHO ObITh MUCHMEHHBIM W COACPKATh HOI[pO6HLIe CBEC-
HUsI, 00OCHOBHIBAIOIINE HEOOXOIUMOCTh TaKOTO OCBHIIETEIIHCTBOBA-
HUS, U yKa3aHWE Ha OTKa3 JIUIA JUOO €ro 3aKOHHOTO MPEACTABUTEIIS
OoT oOpamieHns K Bpady-TicHXHaTpy. Bpadu-micmxuaTp BmpaBe 3ampo-
CUTBb OOIIOJIHUTCIBHBIC CBCIACHUA, HCOGXOZII/IMI)IC IJId IPpUHATUSA PE-
meHns. Y CTaHOBUB 00OCHOBAaHHOCTH 3asIBJICHHSA O MCHUXHATPUIECKOM
OCBH/JIETEIILCTBOBAHNH JIHIIA O€3 ero corjlacusi Wi 0e3 coriacus ero
3aKOHHOTO TIPEACTaBUTEIIS, Bpau-TICUXHATP HAPABISIET B CYA 110 Mec-
Ty KHTEIbCTBA JIUIA CBOE 3asBJIEHHE, K KOTOPOMY MpHJIaraeT MUCh-
MEHHOE€ MOTHBUPOBAaHHOE 3aKIIOUYE€HHE O HEOOXOJAMMOCTH TaKOTO
OCBH/JIETEIILCTBOBAHNS, & TAKXKE JIPYTHE NMEIOIINECS MaTepHAITbI.

Cylpsi €IMHOJIMYHO B 3-IHEBHBIA CPOK CO JHS MOJYYEHHUS BCEX
MaTEepUaoOB pelraeT BOMPOC O MPHUHYAUTEITHHOM OCBHIETEIHCTBOBA-
HUU Tpa)kIaHUHA WM 00 OTKa3e B ATOM. BEIHECeHHOe CyZioM ompere-
JIEHHE MOKET OBITh 00KaIOBAaHO B YCTAaHOBJICHHOM TTOPSIIIKE.

§ 10. PaccMoTpenue aej1 0 BHECEHUH
HCIPABJCHUN UM U3MEHEHUH B 3allUCH AKTOB
IPaKIAHCKOT0 COCTOSIHUSA

Jena yka3aHHOW KaTerOpUM pacCMaTPUBAIOTCS HE B MOPSAKE ycTa-
HOBJICHUS (haKTa, UMEIOIIETO FOPHIUYECKOE 3HAUSHHE, a 0 MPaBUiIaM
ITIK PO, ompenensitoliuM HOPSAOK PAacCMOTPEHHUS Aed O BHECEHUH
UCHPAaBICHUN U U3MEHEHUH B 3alIUCH AKTOB I'PAXKTAHCKOTO COCTOSTHUSI B
cllydae, KOrjia Ipy OTCYTCTBHHM CIIOpa O MpPaBe, BHITCKAIOIIEM U3 TPaX-
JAHCKUX, CEMEHHBIX W HHBIX MaTepHaJbHO-IPABOBBIX OTHOIICHUH,
OpraHsbl 3arca OTKa3ajJuCh UCHPABUTh WU U3MEHUTH MPOU3BEACHHYIO
3aIMCh.

Ecnu B MOMEHT mpUHSTHS 3asBICHUS K MPOU3BOJACTBY CyJla WU
MpH PAcCMOTPCHHUU Jieia JaHHOUW Kareropuu OyaeT BBIACHEHO, 4YTO
UMEeTCs CIop O NpaBe (HanpuMmep, O HaCJIeJ0BaHUH, PaBe COOCTBEH-
HOCTH), CYJIbsl TUOO OTKA3bIBACT B MPUHITHU 3asBJICHUS, THOO OCTaB-
JISIeT 3asBIIieHHE 03 PAaCCMOTPEHUS M Pa3bsCHIET 3aUHTEPECOBAHHBIM
JIMIIaM, YTO OHU BIIPaBE MPEABABUTh MCK Ha OOIIUX OCHOBaHUSX.
B takux ciydasx BOmpoc 00 HCIPaBJICHUU WM U3MCHCHHUU 3amucei
aKTOB TPAKJAHCKOTO COCTOSIHUS PEIIaeTCsl CYyJJOM B MCKOBOM IIPOU3-
BOJICTBE OJTHOBPEMEHHO C Pa3pelICHUEM 3asBICHHOTO UCKA.
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O06s13aTeNnbHON TOCYJApCTBEHHON PETHUCTPALMU TOJJIEeKaAT Clle-
IyIOIIME aKThl TPa)XIaHCKOTO COCTOSIHHSI: POXJIEHHUE, 3aKII0YCHHE
Opaka, pacTopkeHHe Opaka, YCHIHOBIIEHUE (YIOUEPECHHE), YCTaHOBIIC-
HUE OTIIOBCTBa, NepeMeHa UMEHHM M CMepTh. YKa3aHHBIA IepedeHb
WCYEPIBIBAIONINNA U HE MOAJIKUT PACIIMPUTETFHOMY TOJIKOBAaHUIO.

B cootBerctBuu ¢ 1. 3 c1. 47 'K P® u ct. 69 ®enepanpHoro 3a-
KoHa «O0 aKTax TPakJaHCKOTO COCTOSIHHS» HCIIPABICHUS U H3MEHE-
HUSl BHOCATCS B 3aIMCH aKTOB TPAXKJAHCKOTO COCTOSIHHSI OpraHOM
3arca Mpy HAIMYUH TOCTaTOYHBIX OCHOBAaHUI M MPH OTCYTCTBUU CIIO-
pa MeXAy 3auHTePECOBaHHBIMHU JIMIIAMHU.

Opran 3arca UCHpaBIIsIeT WU U3MEHSET CIIEJIAHHYIO 3aIiCh, €CIIH:
B 3aIMCH aKTa TPAXKIAHCKOTO COCTOSIHUS YKa3aHbI HEMPABUIbHBIC WIN
HETIOJIHBIE CBEICHHUS, a TAaKKe AOMYyIIEHBI opdorpaguyeckie ouoOKy;
3allUCh aKTa TPaXKIAHCKOTO COCTOSHUS MpOW3BeJeHa 0e3 yueTa Ipa-
BUJI, YCTAHOBJICHHBIX 3aKOHaMu CyObekToB P®D; mpejcraBieH qoKy-
MEHT YCTaHOBJICHHOUW (DOpPMBI 00 M3MEHEHUH I10J1a, BBIJAHHBIA MEIH-
LUHCKOU OpraHu3aluen.

[Ipu oTka3e UCTIPaBUTH WM U3MEHUTH 3aIUCh aKTa TPAKAAHCKOTO
COCTOSIHHSI pyKOBOJIUTENb OpraHa 3arca o0si3aH B MUCbMEHHOH (opme
COOOIIUTH MPUUKHY OTKa3a.

3asiBIIeHUE 3aMHTEPECOBAHHOTO JIMIIA MPHHUMAETCS K TPOU3BOJ-
CTBY CyJla, €CIId OpraH 3arca OTKa3aJICsi WCIPaBUTh WIN H3MEHHTH
3aITHCh.

Jena naHHON KaTerOpHHM OTHOCATCS K IMOJCYJHOCTH PailOHHOTO
CyJa [0 MECTY >KUTEIbCTBA 3asABUTEIIS.

B 3asBieHun, mogaBaeMoM B CyJ, JOJDKHO OBITH OTPaKEHO: B Ka-
KYIO 3aIlMCh U KaKue UCIPABICHNUS WU U3MEHEHUs 3asBUTENb MPOCUT
BHECTH; B YE€M 3aKJIIOYAeTCS HEMPAaBHIBHOCTh 3aIllMCH; KAaKUMHU JOKa-
3aTeNbCTBAMHU MOATBEPIKJIACTCS €€ HENPaBHIBHOCTh; KOTJa U KaKUM
OpraHoM 3arca 3asBHTENIO OBIJIO OTKAa3aHO B UCIPABICHUU WU U3Me-
HEHHUU 3TOM 3aIUCH.

K 3asBrnennio He0OX0UMO MPHUOOIIUTH KOTHIO COOTBETCTBYIOIIIE-
IO CBHJIETENHCTBA O PETHCTPAlMH aKTa TPaXXTAHCKOTO COCTOSHHS,
3aKJII0OYeHHe OpraHa 3arca 00 oTKase H Jp.

[lo pemenunto cyma, KOTOPBIM TOITBEPKIAETCS HETIPABHILHOCTH
3aIHCH B aKTe TPa)KTaHCKOTO COCTOSHUS, B HEE BHOCSATCS COOTBETCT-
BYIOIIME UCTIPABICHUS WJIA U3MEHEHMUSI.
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B cyneb6HOM pereHnn T0KHO OBITh YKa3aHO: KaKasl 3aliCh SIBIISI-
eTCsl HEeMPaBWJILHON (KaKUM OpPTaHOM 3arca OHa NMpou3Be/eHa, HOMEp
M JlaTa 3alliCH, B OTHOIIEHUH KaKWX JIUI] OHA COCTaBJIEHA); KaKUe W3-
MEHEHHS WM NCTIPaBIeHUS HEOOXOINMO B HEE BHECTH.

Ha ocHoBaHMM HCIIpaBICHHON WJIM U3MEHEHHOM 3aIlMCH aKTa rpa-
JKIAHCKOTO COCTOSIHHS 3asBUTEII0 BBIJAETCSI HOBOE CBUJIETEILCTBO
0 rOCyJJapCTBEHHOW PETUCTPALMU 3TOTO aKTa.

§ 11. PaccMoTpeHue 3asiBJICHUI 0 COBepIIEHHBIX
HOTAPHAJBLHBIX /ICHCTBUAX WM 00 0TKa3e
B MX COBepILIEHHH

B Poccuiickoit @enepannn HOTapualbHbIE NEHCTBUS COBEPIIAIOT
HOTapHUyChl, pabOTaIONINE B TOCYIAPCTBEHHBIX HOTAPHAIBHBIX KOHTO-
pax Wid 3aHUMAaoIIKecs 4YacTHOU mpakTukoi. HotapuanbHble nenct-
BUs OT uMeHu Poccuiickoit denepaunu Ha TEPPUTOPUHU IPYTUX TOCY-
JapCTB COBEPIIAIOT JOJKHOCTHBIC JIUIA KOHCYJIBCKUX YUPEKICHUI
P®, ynonHoMOUYEHHbBIE HA COBEPIUEHHUE ITUX AEUCTBUI. B oTAEnbHBIX
CIyyasXx HOTapualbHblEe [EHCTBUS COBEPINAIOT YINOJIHOMOYCHHBIC
JOJDKHOCTHBIE JiMla (KOMaHOuphl KopaOneH, riaBuele Bpauu JIITY,
HayaJbHUKHU 3UMOBOK U TIPOY.).

HorapuaneHbie nelCTBUS, cOBeplIacMble HOTApUyCaMH U YIIOJ-
HOMOYCHHBIMHU JODKHOCTHBIMH JIMIIAMHU, YCTAHOBJICHBI 3aKOHOJA-
TEILCTBOM POD.

B coorBerctBuM co cr. 35 OcHoB 3akoHoaaTeabcTBa P® 0 HO-
TapuaTe HOTapUYChl, 3aHUMAIOIIMECS YACTHOM MPaKTUKOW, COBEp-
AT cledyujue HOMmapuaibHvle 0elicmaus: YAOCTOBEPSIOT CACIKA
u (akThl, GaKT HAXOXKIEHHUS TPaXIAHWHA B JKUBBIX, (DAaKT HaXOXKJe-
HUS TpaXXIaHWHA B OMPEICICHHOM MECTEe, TOXKICCTBEHHOCTh Tpa)Kaa-
HHUHA C JIUIIOM, U300paKeHHBIM Ha (OTOrpaduu; BHIAAIOT CBUICTEINb-
CTBa O MpaBe COOCTBEHHOCTH Ha JIOJIO B OOIEM MMYILECTBE CYIpY-
TOB; HaJaraloT ¥ CHUMAIOT 3aIpelleHUs OTUYXKICHHUS HMYIIECTBA;
CBUJICTENBCTBYIOT BEPHOCTh KOMUN JTOKYMEHTOB U BBIMHCOK W3 HUX,
MOJIMHHOCTh TOANUCH Ha JOKyMEHTaX, BEPHOCTH IMEpeBOAa IOKY-
MEHTOB C OJHOTO SI3bIKa Ha JIPYTOH, BPEeMs TPEIBSIBICHUS JOKYMCH-
TOB; MEPEAAIOT 3asABICHUS (HU3UUECKUX U IOPUIUICCKUX JIUI APYTHM
(DM3UYECKUM U IOPUIUYCCKUM JIMI[AM; IPUHUMAIOT B JICTIO3UT JICHEK-
HbIC CYMMBI U [ICHHBIE OyMaru, JOKYMEHTHI Ha XpaHEHHUE; COBEPIIAIOT
WCIIOJIHUTEIHHBIC HAJITUCH, TPOTECTHl BEKCENIeH, MOPCKUE MPOTECTHI;
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MPEABSBISIIOT UKW K IUIATEKY M YIOCTOBEPSIOT HEOIUIATy YEKOB;
obecreunBaloT JOKa3aTeIbCTRA.

Hotapuycel, pabotatonue B TOCYIapCTBEHHBIX HOTapHUATBHBIX
KOHTOpAax, COBEPIIAIOT BCE HOTapHAIbHEBIE JCHCTBUS, KOTOPBIE OCY-
HIECTBIIAIOT HOTAPUYChl, 3aHUMAIOIIMECs] YaCTHOM MPaKTUKOM, a Tak-
K€ BBIJAIOT CBUJCTEILCTBA O TpaBe HA HACIEIACTBO W MPUHUMAIOT
MepHBI K OXpaHe HACJICACTBEHHOTO NMYIIIECTBA.

IIpy OTCYyTCTBUM B HOTapHAJIBHOM OKpPYI€ IOCYAapCTBEHHOM HO-
TapuanbHON KOHTOPBI COBEPUICHUE HA3BAHHBIX HOTAPUAIbHBIX JEHCT-
BHUI MOPYYaeTCs — COBMECTHBIM PELICHUEM OpraHa IOCTHLHMHU U HO-
TapualbHOU MajaTbl — OJHOMY W3 HOTApUYCOB, 3aHUMAIOLIUXCA Ya-
CTHOM MPaKTUKOM.

B coBepmeHnn HOTapuaIbHOTO AEHCTBUS MOXET OBITH OTKa3aHO,
€CJM: TaKoe JEHCTBUE MPOTUBOPEUYUT 3aKOHY; NEUCTBHUE MOAJICKHUT
COBEpIICHUIO APYTUM HOTApUYCOM; C TIPOCHOOH O COBEPIICHWH HOTA-
pUATBHOTO NMEHCTBUS OOpaTHIICS HEIEeeCITOCOOHBIN TpakIaHWuH JTHOO
MpeICTaBUTEh, HE MMEIONNI HEOOXOMWMBIX IMOJHOMOYHIN; CIENKa,
coBeplaeMas OT UMEHHU IOPUANYECKOrO JIMIA, IPOTUBOPEUUT LENISAM,
YKa3aHHBIM B €r0 YCTaBE WJIU IOJOKEHUHU; CIEIKA HE COOTBETCTBYET
TpeOOBaHHUAM 3aKOHA; TOKYMEHTBI, TIPEICTaBICHHBIE JJISi COBEPIICHHUS
HOTapHaJILHOTO JCWCTBUS, HE COOTBETCTBYIOT TPEOOBaHUSAM 3aKOHA.

OTka3 B COBEpIICHUH HOTAPUAIbHOI'O AEUCTBUSI IO UHBIM OCHOBA-
HUSM HE JOIMYCKAETCA.

Hotapuyc wnm MOMKHOCTHOE JHIO MO MPOCKOE JINIA, KOTOPOMY
OTKa3aHO B COBEPIICHUHM HOTAPUAIBHOTO ACUCTBUS, NOJKEH H3JIO-
JKUTh MIPUYUHBI 0TKa3a B MUCHbMEHHOH (popMe U pa3bsCHHUTH TMOPSIO0K
ero oOkanoBaHus. B 3tux ciywasx He mo3gHee yeM B 10-IHEBHBIN
CPOK CO JHsI 0OpalleHus TOMKHO ObITh BEIHECEHO MOCTAaHOBIEHHE 00
OTKa3€ B COBEPIICHUU HOTAPUATIBHOTO NEUCTBUA.

ToNbKO 3aMHTEPECOBAHHOE JIUIIO, CUUTAIONICE COBEPIICHHOE HO-
TapuaabHOE JISHCTBYUE HEMPABWIBHBIM JIHOO TIOJYYHUBIIEE OTKA3 B €ro
COBEPILICHUH, BIIpaBe MOJAAThb 3asBICHUE B CYyI JUIsI pacCMOTPEHUS
JieJia B TIOpsIIKE 0COOOro MPOU3BOICTBA.

3asBieHUE MOAAETCS B PAHOHHBIN CyJl O MECTY HaXOXKICHUS HO-
Tapuyca WU 10 MECTy HaXOXACHUS JOHKHOCTHOTO JIHIA, YIIOJTHOMO-
YEHHOT'O HA COBEPILICHUE HOTAPUAIBHBIX JEUCTBUM.

B 0co0oM mpou3BoicTBE MOTYT OBITH PACCMOTPEHBI 3asIBIICHUS HA
JIEHCTBUSL HOTAPUYCOB (APYTUX AOHKHOCTHBIX JIMII, BBITTOTHSIOIIUX
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HOTapHaJbHbIE JACWCTBHUS) MPHU YCIOBHH, €CIH Y 3aWHTEPECOBAHHBIX
JIUI] OTCYTCTBYET CIIOpP O MaTepHaIbHOM IpaBe, MOJABEIOMCTBEHHEIN
cyny.

3asBICHUS JINII, OCTIAPUBAIOIINX TIpaBa M O0S3aHHOCTH, OCHOBAH-
HbIC Ha COBCPIICHHOM HOTapHaJIbHOM )ICI‘/'ICTBI/II/I, paccMaTpUuBarOTCA
CyJZIOM B TIOPSIIKE MCKOBOTO IPOM3BOJICTBA. [103TOMY HE MOTYT OBITH
paccMOTpeHBI B 0COOOM MPOU3BOJICTBE, HANIPUMED, KaJOOBl HA OTKa3
B BBIZJaue CBUIETEIHCTBA O INpaBe Ha HACIEACTBO BBUIY IPOITyCKa
CpOKa Ha ero MPHUHSATHE WIH CIIOpa O HeM HacienHukoB. Ecimu crop o
MpaBe yCTaHABIMBACTCS MPH IMOJIa4€ 3asgBICHUS WU IPH PACCMOTpE-
HUU 7e7na, BO30YXIEHHOTO IO 3asSBJICHUIO0 3aHHTEPECOBAHHOTO JIHIIA,
cymbs, ucxonsd w3 TtpeboBanmii cT. 263 I'TIK P®, ocraBmser Takoe
3agBiieHNE 0e3 PacCMOTpPEHUs, Pa3bsCHUB 3asSBUTEINIO €ro MpaBo pas-
PEINTh CIOp B TOPSAKE MCKOBOTO TPOHM3BOJCTBA. B cBs3m ¢ 3THM
MpH BOSHUKHOBEHWH CIIOpa B Mpolecce cyAeOHOro pa3OupaTenbCcTBa
CyJl He BIIpaBe OTMEHHUTH COBEPIIEHHOE HOTapHaIbHOE JIEHCTBHE WIN
0053aTh HOTapUANBHBIA OpPTaH €ro BHINOJIHHTH, T.€. PACCMOTPEThH 3a-
SIBIIEHHUE TI0 CYIIECTBY.

B 3asBnennn, KOTOpoe paccMaTpuBaeTcs B MOPSAKE 0COOOTO Mpo-
W3BOJICTBA, OJDKHBI COAEPIKATHCSA BCe HEOOXOAMMEBIe NaHHble. Kpome
CBEJICHHUI O 3asBUTEIIE B HEM CIICAYeT YKa3aTh: (PaMUIINI0, HHUIHAIIBI
JIUIIA, BBHITOJHUBIIETO HOTApUAIBHOE JEHCTBUE JIMOO OTKA3aBIIETO B
€ro COBEpIICHNH, HAaUMEHOBAaHHE OpraHa, TJie 3TO JUI0 padoTaeT;
Kakoe HOTapuajibHOE NEWCTBHE CUMUTAETCS HEMPABUIBHO COBEPLICH-
HBIM HWJIM B COBEPILICHUU KaKOTO HOTapUAIbHOTO JACUCTBUS OTKa3aHO;
00CTOSTENHCTBA, HA KOTOPBIX OCHOBAHO 3asBIICHUE; JOKA3aTeIbCTBA,
MOJITBEPKIAIOIINE U3JIOKEHHBIE B 3asBICHUU OOCTOSITEIBCTBA; CBE-
JIEHUS O IPYTUX 3aUHTEPECOBAHHBIX JUIAX.

Hcxonsa u3 xapakrepa 3asBJICHUS U MPABOOTHOIICHUI CTOPOH J0-
Ka3aTeNbCTBAMH, KOTOPBIE MPEIaraeTcsl MPEACTaBUTh 3asBUTEII0 U
JIPYTHM JIMIIaM, YYacTBYIOIIMM B JieJe, JOJDKHBI ObITh TOJUIMHHBIC
HOTapHuaJIbHO YJAOCTOBCPCHHLIC NOKYMCHTLI: JOIOBOPBI, 3aBCIIAHUA,
AOBEPCHHOCTHU U JPYTruc MUCBMCHHBIC JOKA3aTCJIbCTBA, NOKYMCHTEI,
BBIIaHHBIE HOTApHyCOM (HampuMep, CBUAETENBCTBO O NpaBe Ha Ha-
CIIE/ICTBO, CBUETENILCTBO O MPaBe COOCTBEHHOCTH Ha JIOJIO B O0IEM
MMYIIECTBE CYIIPYTOB).

B ciyuae oTkaza B COBEPIIEHWH HOTApHUAIBLHOTO JCHCTBUS IMPE-
CTaBJIAIOTCA AOKYMCHTBI, KOTOPBIC, IO MHCHHUIO 3asABUTCIIA, HOJIKHBI
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OBITH HOTapHaJIbHO YJIOCTOBEPCHBI UJIU 3aCBUACTCIILCTBOBAHLI, @ TaK-
K€ TIOCTaHOBJICHHE HOTapHyca 00 OTKa3e B COBEPIICHWH HOTapHaib-
HOT'O JIEUCTBUS.

B takom e mopsijke, Kak 3asBICHUS HA IEHCTBHS HOTapUyca HITH
Ha OTKa3 B MX COBEPIIECHHUH, PACCMATPUBAIOTCS 3asBJICHUS O HETpa-
BHJILHOM YJOCTOBEPEHHUH 3aBEUIaHMd M JOBEPEHHOCTEH MIIM 00 OTKa-
3€ B UX YI0CTOBEPEHHUU:

JIOJDKHOCTHBIMH JIUIIAMHU TOCHHTAN, OOJNBHUIBI, CAaHATOPHUA, y4-
PEXIEHUS COIMALHOTO O0CITYKMBAaHHSA, B TOM YHCIE AOMa JUJIs Tpe-
CTapesblX M HMHBAJIUIOB, OPTraHOB COLMATBHOW 3alUTHl HACEJICHUS,
SKCIEIULMY, BOUHCKOM YacTU, COCIUHEHUS, YUPEKACHUSI U BOCHHO-
y4eOHOT0 3aBEJICHHS, MECTa JIMIIICHHUS CBOOO/IBI;

KaliuTaHOM MOPCKOT'O CyJHa, CyJHa CMCIIAHHOTO IJIaBaHWUA WU
CyHa BHYTPCHHEIO IIJIaBaHUWs, ILIaBAIOMIUX IO FOCyIlapCTBeHHBIM
(hnarom PO.

3asBieHue mogaercs B cya B 10-THEBHBIA CPOK, UCUUCIIIEMEIN CO
ITHS, KOTJa 3asSBUTEINI0 CTANI0 M3BECTHO O COBEPIICHWH WM OTKa3e B
COBEpIIEHUH HOTapUaJIbHOrO JAeUcTBUA. B 3TOM CBs3M cyn mpu pac-
CMOTPEHHH JIeJa JIOJDKEH BBISICHATH BCE OOCTOSITENHCTBA, CBSI3aHHBIC
C TEYEHHEM YKa3aHHOTO CPOKa, B TOM YHCJIE: AaTy COBEPIICHUS HOTa-
pHAFHOTO JEWCTBUS WJIM OTKa3a B €ro COBEPIIEHHH; IaTy, KOrjaa
3asIBUTENIO CTAJI0 M3BECTHO O HOTapHUaIbHOM JEHCTBHH, KOTOPOE OH
ocIiapuBaert, Ju00 00 OTKa3e B €ro COBEPIIECHUH; TI0 KaKUM IPUIHHAM
3asIBUTEIh OOPATHIICS B CY/I C 3asiBIIEHUEM I10 HcTe4eHUH 10-THEBHOTO
CpOKa, €CIT 3TO UMEJO0 MECTO.

Eciu cyn ycTaHOBUT, 4TO CPOK Ha 00KajloBaHUE HOTAPUAIHHOTO
JielicTBHS (0TKa3a B €r0 COBEPIIICHUH) 3asBUTENIEM ObLI MPOMYIIEH 1O
YBaXUTEIBHOU MPUYNHE, OH MOXKET BOCCTAaHOBUTH 3TOT CPOK U pac-
CMOTPETD 3asIBJICHUE I10 CYIIECTRY.

Cyn o0s13aH IpUBIEYh K PACCMOTPEHUIO JieJia HE TOJBKO CaMOTO
3agBUTENS], HO ¥ HOTApHyca WIH AOJDKHOCTHOE JIUIO, KOTOPOE COBEP-
IIWJIO HOTAPUATBHOE JACHCTBUE MM OTKA3aJl0 B €T0 COBEPIICHUM.

Ecmm cyn ynoBneTBopsieT 3asBI€HHE, OH CBOMM PEIICHHEM OTMEHS-
€T COBEpIIeHHOe HOTapHaJbHOE NEHCTBHE WM OOS3BIBAET €ro BBIMOJ-
HUTb. B ciiydae OTMEHBI HOTapUajJbHOTO JEHCTBUS B PE3OJIFOTHBHOM
YacTH pelIeHus YKa3bIBaeTCs, KaKkoe KOHKPETHOE [eiCTBHE, KOTraa
W KEM COBEpIIEHHOE OTMEHSAETCS, NPH YIOBICTBOPCHUH 3asBIICHUS
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Ha OTKa3 B COBCPUICHUHN HOTapHUaJIbHOT'O ):[eI‘/'ICTBI/ISI — KaKO€ HMMCHHO
HOTapuabHOE JEHCTBHE U KEM JIOJDKHO OBITH COBEPIICHO.

Konus Taxoro peUICHU HAIIPpaBJIACTCA B HOTapHaHBHLIﬁ opras,
rae OBIJIO COBEpUICHO HOTapHalbHOE JeicTBHE (OTKa3aHO B HEM),
00 0 MecTy PabOTHI JOKHOCTHOTO JIHIIA.

§ 12. BoccTaHOB/IeHHE YTPAYEHHOIO Cy1eOHOTO
Npou3BOACTBA

VYTpaueHHoe cyneOHOE TPOU3BOACTBO BOCCTAHABIMBACTCS TIO
TPaX/TaHCKOMY JIely, OKOHYEHHOMY NPHUHITHEM PELIEHUs WU OTpe-
JeNieHUsT O TMpPEeKpalleHnd CcyAeOHOro Mpou3BOACTBa. BoccraHoBme-
HUIO MOJUIEKHUT CyJeOHOE MPOU3BOJICTBO KaK MOJTHOCTHIO YTPaueHHOE,
TaK U B YaCTH.

C 3asBicHHEM O BOCCTAHOBJICHUU YTPAYCHHOTO CyAEeOHOTO TIpO-
M3BOJCTBA MOTYT OOpaTHTHCA TONBKO JIMIA, YYACTBYIOIIUE B JIEJeE.
3akoHO/mATENb HE MpelyCMaTPHBAET BO3MOXKHOCTH BOCCTAHOBIICHUS
YTPadeHHOTO MPOM3BOJICTBA IO 3aSBJICHHIO MPOKYpOpa, a TaKXKe MO
MHHULIMATHBE CaMOro CyAa.

I'TIK PO ycranaBnuBaeT TEppUTOPUATIBHYIO TOACYJHOCTh JAHHOU
KaTeropuu Jei. 3asBieHHE OOJDKHO OBITh MOAAHO B CyJ, KOTOPBIA
NPUHSUT PEeIICHHE 0 CYIIECTBY CIIopa MM NPEeKpaTuil cynebHoe mpo-
U3BOJICTBO.

Cornacno 4. 2 ct. 314 I'TIK P® B 3asaBneHnu 10MKHO OBITH YKa3a-
HO, JUISl KaKO# 1IeTIH 3asBUTENI0 HEOOXOAUMO BOCCTAHOBJICHUE TaKOTO
JoKyMeHTa. Ecim 1eip He ykasaHa, TO Cy[ IOJDKEH OCTaBUTH ero 0e3
JBIDKEHHS W TPENOCTaBUTh 3asBUTEINIO CPOK, HEOOXOAMMBINA IS H3-
JIoXKeHUsI 3ToU 1ienu. Eciu e yka3aHHas 3asBUTENEM IIeJb HE CBA3aHa
C 3aIIMTOM ero npas ¥ 3aKOHHBIX HHTEPECOB, TO CYJ IOJKEH OTKa3aTh
B BO30YXKICHUM JeNa, a €CNU JIeN0 ObUIO BO30YXKIEHO — OCTaBHUTh
3asBJICHUE 0€3 paCCMOTPEHHUSI.

He moanexut BOCCTaHOBIEHHIO CyleOHOE MPOHM3BOJICTBO, YTpa-
YeHHOE JI0 Havajla pacCMOTPEHHS JieNa 1o CymiecTBy. B aTom cirydae
CyJI JOJDKEH OTKa3aTh B BO30Y’KAEHHHM /€A, a UCTEll BIpaBe MpPeabs-
BUTh HOBBIH HCK B OOLIEM MOPSAAKE B CBA3M C YTpaToH CyneOHOro
IIPOM3BOJICTBA.

Cornacao ct. 317 T'TIK P® BoccTaHOBIEHHIO MOMUIEKUT JIUIIL
peleHue cyaa (ompeaeneHue o MpekpaiieHuy aena). B to xe Bpems
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ct. 318 I'TIK P® nepeuncnsier ciydan, Koraa CyAeOHBINH akT BOCCTa-
HOBJICHUIO HE TIOJUICKHT: HEIOCTaTOYHOCTh COOpaHHBIX MaTepHaoB
JUIL TOYUHOT'O BOCCTAaHOBJIEHUsI CyZieOHOIO IOCTAHOBIIEHUS; UCTCUEHHE
CpOKa JJIs IPEAbABICHHUS HCITOTHUTEIHFHOTO JIMCTA K UCTIOTHEHHIO.

B yxa3aHHBIX ciIydasx CyJl IpeKpaIiaeT Ipou3BOJCTBO 110 Jeiy.

W npu BocCTaHOBIEHNWN YTPAUEHHOTO CyA€OHOTO MPOM3BOCTBA,
¥ TIPU OTKa3e €ro BOCCTAHOBHUTH B pEIICHWH (OMpeneseHHH) Cyja
JOJDKHO OBITh yKa3aHO, Ha OCHOBAaHMM KaKUX KOHKPETHO IAHHBIX,
IPEICTABIICHHBIX CYyAy U HCCIEIOBAaHHBIX B CyJeOHOM 3acelaHUH B
IPUCYTCTBHM BCEX YYAaCTHUKOB IIpoIlecca, CyJ CUHUTAeT yCTaHOB-
JICHHBIM COJIE€P’KaHUE BOCCTAHABIMBAEMOI'O CYJEOHOTO IIOCTaHOBIIE-
HUs. B MOTHBMPOBOYHON 4YacTH peIIEHHs Cyla O BOCCTAHOBIICHUH
YTPAadeHHOTO NPOM3BOJCTBA TAK)KE YKAa3bIBAIOTCS BBIBOABI O JOKa-
3aHHOCTH OOCTOSATENBCTB, KOTOPbIE 00CYXJAINCh CYAOM, H O TOM,
KaKhe IpoleccyalbHble ACHCTBUS COBEPILAINCH IO YTPaueHHOMY
IPOU3BOACTBY.



PA3OEN lIl. N"PON3BOACTBO B CYAE
BTOPON MHCTAHLUMU

I'naBa 16. Ane/sISIIIHOHHOE POU3BOACTBO
10 00:KAJT0BAHMIO PelIeHNH
U olpe/e/iecHUd MUPOBBIX Cyei

§ 1. [lonsAiTHe ¥ 3HAYEHHE ATIEJISIIMOHHOT O
NpOMU3BOACTBA

IIpaBo Ha cyneOHYIO 3aIIUTy MPEAToaraeT HaTuIue KOHKPETHBIX
rapaHTHH, KOTOPbIE MTO3BOIMIIN OBl PEaTM30BATh €r0 B MOJHOM 00Be-
Me u obecrieunTh 3()(PEeKTUBHOE BOCCTAHOBIIEHHE MPaB IMOCPEICTBOM
NpaBOCYAMsl, OTBEYAIOIIEro TpeOoBaHUAM crpaBemmBocT'. Kak
BCSIKOE€ TBOPEHHUE PYK YeJIOBEUECKUX, pellleHHe Cyja He Bceraa Oe3y-
npeyHo. CylI MOXeT HeNpaBWJIBHO OICHWTH (aKThl WM HEBEPHO
MPUMEHHUTH 3aKOHBI, U B 3TOM CJIy4yae MaTepHuajbHas HCTHHA He OyneT
ycTaHoBieHa. lIpeaBuas 3To, 3aKOHOATENb HE JAaeT PEIICHUIO BCTY-
MUTh B 3aKOHHYIO CHJIy TOTYAac K€ 0 ero MPUHSATHH, a Ha3HadaeT
CpPOK, TIOCIIe KOTOPOTO €r0 MOYKHO MPUBECTH B UCTIOJTHEHNE, €CIIH OHO
He ObUI0 00KamoBaHO’. «ATEIUISIIIMOHHBIC JKAIOOBI CYyTh T€, KOMMH
KamytoTcsi B Beicnx CyJIeOHBIX MecTax Ha HECHpaBeIJIMBOE perle-
HHE HU3IMINX».

Anemmsmust (ot at. «appelatio») o3Hadaer «kamobay, «obpare-
Hue». OOmmiA CMBICH, BKIIAIBIBACMBIA B IIPABOBOE OIPECICIICHHE
amneIUTIINY, 3aKII09aeTcsl B 00)KaJIOBAaHWK HE BCTYNHBIINX B 3aKOH-
HYIO CWJIy PELIECHHUNA U ONPEACICHUM MUPOBBIX CyJIEl C LIEJIBIO UCIIpa-
BUTH CyAeOHy0 omnOKy. KoHnemnmus cyne0Ho#i nmpaBoBoil pedopMbl,
YacTUYHO peann3oBanHoN PenepansHbIM 3aKoHOM 0T 7 aBrycra 2000 r.
No 120-®3, mpemycmaTtpuBaia Bo3MokHOCTh BBeneHus B [ TIK PCDCP
r1. 35" «AnNemIAIHOHHOE MPOM3BOACTBO IO HEPECMOTPY pelLICHHMIA
U OTIPEICIICHUIT MUPOBBIX CyJICi». ITO MPOU3BOJICTBO OBLIO MPU3BAHO
JIOTIONTHUTH TIEPEYEHb CPEJCTB Pean3allii KOHCTHTYIIMOHHOTO IpaBa

' Cm. n. 4 MNocraHoBMeHws KoHcTtuTyumonHoro Cyna PP ot 16 mapTta 1998 r.
Ne 9-M.

2 Cm.: Si6rioukoe T.M. YuebHuk rpaxgaHckoro cygonpoussoacrtea 1912 r. //
Xpectomatus no rpaxxgaHckomy npoueccy. M., 2005. C. 632.

3 Neryaniumin cnocoB K MO3HAHMIO POCCUIACKMX ynoTpebuTenbHbIX 3aKOHOB
C NpUNoXeHnem Tabnuubl O NPUCYTCTBEHHbIX MeCTax, U34aHHbIA HaABOPHbLIM
coBeTHMKOM CemeHom CmupHoBbIM // Tam xe.



260 Paspgen Ill. Mpou3soacTBO B CyAe BTOPON MHCTaHLMM

Ha CyaeOHyIo 3amuTy. JJanHoe mpou3BoAcTBO 0610 BKIIOYeHO B [ TIK
P® uckarounTensHO KaK CIIOCO0 MPOBEPKHU 3aKOHHOCTH U 000CHOBAH-
HOCTH pELICHUM U ONPEIEICHU MUPOBBIX CYIEH.

ATeUIAUOHHOE MPOU3BOACTBO OBLTO 3HAKOMO JTOPEBOJIOLMOH-
HOMY 3aKOHOJATeNbCTBY Poccum M JEHCTBOBANO HAa OCHOBE YcCTaBa
TpaXIaHCKOTO cyAomnpousBojactBa 1864 1., ogaako Jlekperom o cyne
No 1 ot 24 HOs0pst 1917 T. aneIAIIHOHHBINA MOPSAOK 00KaJIOBAHS
petieHus cyaoB Obut ympasaHeH'. CeromHs aneuisSIMOHHOE MPOH3-
BOJICTBO BOCCTAHOBJICHO B CBSI3M C (D)YHKIIMOHUPOBAHHUEM B CHUCTEME
CyZIOB 00IIEel IOPUCIUKIINN MUPOBBIX CyIeH.

I'TIK P® (tn. 39) perymupyeT TOIBKO TaK HA3bIBAEMYIO IOJHYIO
aneIUTINIo, TPeAyCMaTPUBAIONIYI0 005S3aHHOCTh Cy/1a, TPOBEPSIOIIE-
TO aKThl MHUPOBBIX CYAEH, paCCMOTPETH JENI0 MO CYIIECTBY C IMocCe-
OYIOIIAM TPHHATHEM aNelUIIIHOHHOTO IoCcTaHOBiIeHUs (B (dopme
pEeLIeHNsT WIN ONPEAETICHU), XOTs IPUANYECcKas JIUTepaTypa pasiu-
YaeT JiBa BU/A aleJULIINN — TOJHYIO (YHCTYI0?) U HEMOJIHY0®.

[TonmHas ameusAus MpennojiaraeT peain3aliio OCHOBHON (PyHK-
UM CyJla — pa3pelleHne JeNa 1Mo CyIIECTBY C IIPaBOM YCTaHOBIICHUS
HOBBIX (JAaKTOB W HCCIENOBAaHHUS HOBBIX JOKa3aTeIbCTB, HWMEIOIINX
3HaueHue ajs Aena. llpy HemosHOW ameyuisainuu, XOTs U MPeayCcMOT-
PEHO TPaBO MEPECMOTpPa PEUIeHHs, He BCTYNHBIIErO B 3aKOHHYIO CH-
JIy, C MCTIOJIb30BaHMEM KaK YK€ UCCIIEOBAaHHBIX JIOKA3aTENbCTB, TaK U
BHOBb YCTaHOBIIEHHBIX, IIPEATIONATAETCS BO3MOKHOCTE BO3BpAIICHUS
JleNia B CyJ| IEpBOM MHCTAHLIUY U1l HOBOTO PACCMOTPEHUS.

Taxum 00pa3oM, anertayus — camocmosmensHas Cmaous paic-
0aHCKO020 npoyecca, 8 KOMOpou Oelcmeylom me dice npasuia npous-
600cmaa, ymo u 8 cyde nepeou uHcmanyuu. ANCIDIIIIMOHHBINA Cy SB-
JISIETCS €IMHCTBEHHOM BBIILIECTOAIIECH UHCTAHIIMENH, KOTOpasi, TOBTOPHO

' CMm.: CoBpaHune y3aKkoHEHWil 1 pacropsKeHUi paBoyero n KpecTbSHCKOro
MpasutensctBa PCPCP. 1977. Ne 4. Ct. 50.

2 Ccm.: paxpgaHckmni npouecc: Yyeb. nocobue Ansi CTyoeHToB By30B, 00Y-
Yarowmxca no Hanpasnexwuio 521400 «KOpucnpyaeHuus» n no cneumanbHOCTM
021100 «KOpucnpyaoeHuumsa» / OTB. pea. B.B. Apkos. 6-e u3a., nepepab. un gon.
M.: Bontepc Knysep, 2006. C. 429.

® 'paxxaaHckoe npoLeccyanbHoe npaso: Yuebhuk / C.A. Anexuna, B.B. Bna-
xeeB u ap.; Mog pea. M.C. WakapsiH. M.: TK Ben6w, MN3g-Bo Mpocnekt, 2004.
C. 391; Puxmep A.K. O nonHow v HenonHow anennsumu // XypHan MuHuctepcr-
Ba toctuumn. Cr16., 1907. KH. 3.; XpecTtomaTusa no rpaxgaHckomy npoueccy. M.,
2005. C. 638-640; NpaxxgaHckmi npouecc Poccun: YuebHuk / Mog pea. M.A. Bu-
KyT. M.: FOpuctb, 2004. C. 358.
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paccMmartpuBasi JeJI0, TOJTHOMOYHA MPOBEPATH MOIHOTY YCTaHOBJICHHS
00CTOATENBCTB, UMEIONINX 3HAYEHHUE I JleNa, JOKa3aHHOCTh ITHX
00CTOATENBCTB, MPAaBUIBHOCTh OIEHKM Ka)XKJOTO W BCEX J0Kasa-
TENBbCTB B COBOKYITHOCTH, a TAaK)K€ COOTBETCTBHE BBIBOJAOB, yKa3aH-
HBIX B PEIICHHUH, 00CTOSATEIHCTBAM, YCTAHOBJICHHBIM CyIOM. Bee 310
HECOMHEHHO CBHJICTEILCTBYET O YPE3BBIYAHO OONBIION poyu aren-
JSIMOHHOW MHCTAHIMH B TPOBEPKE M yCTAHOBIIEHUHM (HaKTHIECKOU
CTOPOHBI Jiena.

3ajaun  aneyuSIIIMOHHOTO IPOW3BOACTBA MPSMO B 3aKOHE HeE
c(hopMyITUPOBaHBI, HO TIOCKOIBKY OHO SIBIISIETCS YacThIO €IUHOTO
mpoiiecca, ToO B HeM AEHCTBYIOT npenycmoTrpeHHsle cr. 2 ['TIK P®
obmue 3amaun. llomaraem, 4To 3TO He TpeOyeT MOMOIHHUTEIHLHOTO
000CHOBaHUS, TaK Kak Jr00ast cyneOHas omuOka OyaeT CBUACTENb-
CTBOBaTh O HEPE3YJIbTATUBHOCTH CYJOMPOU3BOJICTBA B IIEJIOM, a €€
yCTpaHeHHe 00eCIeYUT 3alUTy HAPYIICHHOTO WJIH OCIIApUBAEMOTO
npasa.

Takum o0pasomMm, aneriayuoHnoe NPou3e0OCmME0 — 3TO COBO-
KYIIHOCTb JACHCTBHM, COBEPIIAEMBIX PAHOHHBIM CYAOM IO Iepe-
CMOTpY peIIeHUI U ompeieIeHII MUPOBOIO Cy/IbH, HE BCTYNHBIINX
B 3aKOHHYIO CHIIY, 3aKJIOYaroIiascsi B HOBOM PAacCMOTPEHHUH Jela
0 CYLIECTBY.

§ 2. IIpaBo Ha aneJVIIIMOHHOE 00:KAJI0BaHUE.
IMpoueccyajibHbIH MOPSAIOK MOAAYM ATIEJISAIIMOHHOM
JKAJI00bI, MPEJACTABJICHUS U NPUHATHS
UX MHPOBBIM CyJbei

[MpaBo anemnsIHOHHOTO 00XKaTOBaHUsI BOSHUKAET CO JIHS BhIHECE-
HUSl pelIeHUs] MHUPOBBIM CyAbeW B OKOHYaTenbHOH (opme (cT. 321
I'TIK P®) u, mo cyTtu, npeacTaBisieT co00i BO3MOKHOCTh CTOPOHAM U
WHBIM JIUIIAM, YY9aCTBYIOIIUM B Jieie, 0OpaTUTHCS 3a BO3OYKICHHEM
aTeJUIHOHHOTO MPOU3BOJICTBA MO MPOBEPKE 3aKOHHOCTH U 00OCHO-
BAaHHOCTHU peHIeHI/Iﬁ u onpeneHeHHﬁ MHPOBOTO CyibU, HE BCTYIIMBIINX
B 3aKOHHYIO CHITY.

HeoOxonumpIMu 37€MEHTaMHU IIpaBa amneuIALUOHHOIO 00Xalio-
BaHUS U BO30YXKACHUS alleJUIALUOHHOIO IPOU3BOJCTBA SIBIISIOTCS:
Hanu4yue cyObeKTa, HaJEJICHHOI'O COOTBETCTBYIOUIMMHM IIOJIHOMO-
YUSIMH, U 00BEKTa TIpaBa 00KaJo0BaHUS; COOTIOICHUE CPOKa IO auH
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aneIUTSIIMOHHON )KaJo0Bl M MOpSAIKa peann3anny IpaBa aneuisauoH-
HOTO O0KaJIOBaHUSI.

CyOBeKTaMu TIpaBa aneJUIAIHOHHOTO 00KaJIOBAaHUS IO O0IIeMy
MpaBUy SIBJIAIOTCS CTOPOHBI M UHBIE JIMLA, YYACTBYIOIIME B JEIE,
KOTOPBIM 3aKOH MPEJOCTAaBUJ BO3MOKHOCTH IMOJAYM AaNeJUIALMOH-
HOH ’xanoObl. K HUM MOTYT OBITH OTHECEHBI TPETHhH WA, MPaBO-
MPEEMHUKU CTOPOH U TPETHUX JIULI, 3asBIAIOIINX CAMOCTOATEIIbHbBIE
TpeOOBaHMSI OTHOCHUTEIBHO MpeaMeTa CIopa, JIMIA, 0OpaTHBIIUECS
B CyJ 3a 3allUTON MpaB, cBOOOJ M 3aKOHHBIX HHTEPECOB JAPYTHX
JIUI], JINIA, KOTOPhle He OBUIM MPUBIEYEHBI K YYaCTHIO B IIpoIecce,
eclIM WX TMpaBa W OOS3aHHOCTU 3aTPOHYTHI PEIICHHEM MHPOBOTO
cynpu (B cooTBeTcTBHUH C 1. 4 4. 2 cT. 364 ['TIK P®), a Taxxe npen-
CTaBUTENM TpaXKJaH M OpraHu3alil NpU HaJUYUU HaJJIexalle
0(OPMIICHHOTO JIOKYMEHTa, TOJITBEPKAAIOIIET0 UX MOJHOMOYHUS Ha
COBEpIlIeHHEe TOJOOHOTO TpoleccyanbHoro aeicteus. Kpome toro,
MPOKYpOp, YYAacCTBYIOUIUMN B Jelie, B COOTBETCTBUHU C 4. 2 cT. 320
I'TIK P® MOXEeT NpUHECTH aneUIUOHHOE MPECTaBICHUE Ha pe-
HIEHHEe MUPOBOTO CYAbU. DTO MPABO MPEIOCTABISAETCS MPOKYpPOPY,
MPU3HAHHOMY JIUI[OM, YYaCTBYIOIIUM B JI€JI€, C TOUKHU 3pEHHUS CT. 34,
35, 45 TK PO, He3aBUCUMO OT TOTO, SIBUJICS JIX OH B 3aCEaHUE CyJa
MEepBOM HHCTAHIIMH .

OOBEKTOM amNeIUTIIHOHHOTO OOYKAIOBaHUS SBISIETCS JTI000e He
BCTYNUBLIEE B 3aKOHHYIO CHIIy PEIICHHE MUPOBOIO CYIbH, BKIIIOUas
nornoauTenbHbIe (cT. 201 T'TIK P®) u 3aounsie (242 I'TIK P®) pe-
HmeHHs. B anemisiuoHHYI0 WHCTAHIUIO MOXET OBITh 00XallOBaHO
pElIeHNE MONTHOCTHIO UM B YaCTHU; U B TOM, U B APYTOM CIIy4dae OHO
OyIeT mepecMaTpUBaThCS B MOJHOM OOBEeMe, T.e. HeoOKaJloOBaHHAs
4acTh B 3aKOHHYIO CHIIy HE BeTymaeT. OmpenenaeHus: MUPOBBIX CyAel
MPU3HAIOTCS 00BEKTAMHU AICIUIAIMOHHOTO 00KaJlOBaHUs MO0 KOrna
aT0 mpsimo npeaycmorpeHo ['TIK P®, nubo korma oHU HCKIIOYAIOT
BO3MOXHOCTb JATbHEHUIIIEr0 IBUKEHUS IeTa.

Cpox Ha mojady CTOPOHAMH M WHBIMHU JIMIIAMH, YYaCTBYIOITUMH
B JleJie, aneJUIIIIMOHHOMN Kano0bl, a MPOKYPOPOM — aleUISIIIMOHHOTO
npenactasneHus perinamentupyercs cr. 321 I'TIK P® u cocraBnser
10 gHE# co MHS MPHUHSTHS PEIICHUS MUPOBBIM CyIbed B OKOHUYATEIb-
HOW (opme. TedueHne 3TOro cpoka HAYMHAETCA 1O MpaBWIaM 4. 3

' Cwm. n. 19 MocTanoBnexus Mnenyma BC P® ot 20 auBaps 2003 r. Ne 2.
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ct. 107 I'TIK P®. [Ipruem B cootBetcTBHH co cT. 199 I'TIK P® mupo-
BOIl CyAbsI MOXKET OTJIOXKHTH COCTAaBJIEHHE MOTHBHPOBAHHOTO peIlle-
HUS Ha CPOK He Oojiee 4eM 5 JTHEH cO THS OKOHYAHUS Pa30oupaTennbCT-
Ba U B 9ToM ciy4yae 10-THEBHBIH CPOK Ha MOJAYy aneJUISIHOHHON
KaIOOBI HAYHET T€Ub HA CJICIYIONTUI JIEHB IMOCJIC U3TOTOBIICHUS I10JI-
HOTO PEIIEHUS] MEPOBOTO CYJIbH.

[Ipomyck cpoka Ha ToAady aneuIAIIUOHHON XamoObl (TipencTaB-
TIeHHsI) SBJSIETCS OCHOBaHWeM Ul ee Bo3Bpara (ct. 324 I'TIK P®).
OpnHako CyOBEKTHI aleUIIHOHHOTO 00KaIOBaHUS BIIpaBe 0OpaTHTh-
Csl K MUPOBOMY CYJIb€ C IPOCH0O0I BOCCTAHOBUTH MPOIYIIEHHBINH CPOK,
W ecly MPUYUHBI MPOIycKa OyayT MpH3HAHBI YBAKUTEIBHBIMH, TO
MHUPOBOH CyIbs MOXKET BOCCTAHOBUTH IPOITYIIEHHBIA CPOK, O 4YeM
BBEIHOCHUT cOOTBeTcTBYIoIIee onpeaeneHue (ct. 112 I'TIK PD). B ciy-
Yae, €ClM JIMIIO, MOJAIOIIECe aleUIAIMOHHYIO Kaino0y, HE MPOCHIIO0
BOCCTAaHOBHUTH NPOMYLICHHBIH CPOK, a TAaKKe €CId MHUPOBOH CyIbs
OTKaXET B BOCCTAHOBJIICHHH CpOKa, jkanoba (mpeacTaBiieHHE) BO3Bpa-
IIaeTCs MOAABILEMY €€ JIUITY.

AnemrsauuoHHast xanoba (TpeAcTaBleHHE) MOJACTCS B PAHOHHBIHA
CYIl MONILKO Uepes MUpo8ozo cyobio; BO3SMOXKHOCTh TOJ[aul aneuIsIu-
OHHOM KaJI00bI HANPSIMYIO B PaHOHHBIN CyJl 3aKOHOM HE MPEayCMOT-
peHa. JlaHHO€ NpaBUIIO CBUAETEILCTBYET O TOM, YTO PAOHHBIN CYI,
Ha TEPPUTOPHUH KOTOPOTO JIEHCTBYET MUPOBOI Cy/Ibsl, U SABISETCS IS
HETO CyJIOM aleUISIIIMOHHON MHCTAHIUH.

AmnemnanuonHas kanoba (MpencTaBieHHe) MOAAETCS B IHCH-
MEHHOH dopme, ¢ coOMI0IeHreM 00s3aTeIbHBIX TPEOOBAHMM, KOTO-
pble K HEeW MpeabABIAOTCS B COOTBEeTCTBUU co cT. 322 T'TIK PO.
OHa IoKHA COMEePKATh:

a) HAaMMEHOBaHHE PAlOHHOTO CyJa, B KOTOPBI aJlpecyIoTcs ’Kajo-
0a, IpeCcTaBIeHHE;

0) HaMMEHOBaHHE JIMIIA, TOAAIOIIET0 Kajlo0y, MPeCTaBICHUE, €T
MECTO KHUTEIbCTBA WIK MECTO HAXOXKACHHUS;

B) pelleHne Kakoro MUPOBOTO CYIbH 00)KalyeTcs, AaTa ero BbIHe-
CEHHsI ¥ HAaMEHOBAaHHE JIella, 10 KOTOPOMY OHO BBIHECEHO;

T') TOBOJBI JKaJIOOBI, TIPECTABICHIS;

1) Mpock0a 3aMHTEPECOBAHHOTO IIMIA, KOTOpasl JTOJKHA OBITh
chopMyIMpoBaHa C YYETOM TOJHOMOYHH aNeNIAIUOHHON WHCTaH-
1Y
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€) mepeuyeHb JOKYMEHTOB, IpUIaraeMbiXx K rkajio0e, mpejcraBiie-
HUIO.

BaxxHO OTMETHTH, UTO B aIlCUISIIMOHHOHN Xalobe HE MOTYT CO-
JACPKATbCA Tpe6OBaHI/I$I, HE 3asBJICHHBIC MUPOBOMY CYbC.

AnennanuonHas >kano0a MOAMMCHIBAETCS JULIOM, HOJAIOIIMM JKa-
7100y, a mpeAcTaBieHre — MPOKypopoM. [Ipu Hanu4uK CrienuanbHbIX
TTOJTHOMOYHH kajiob6a MOXET OBITh IMOJIHCaHa U TO/JaHa MPEICTaBH-
TeJeM, OJTHAKO B ATOM CiIy4ae K Hel He0OXOIMMO MPHIIOKHUTH JTOBE-
PEHHOCTH MIJIM WHOW JTOKYMEHT, yIOCTOBEPSIONMINI MOJ00HOE TTOHO-
MOYHE TPEICTABUTEIS.

AnennsaiuoHHas kanoba, IpeAcTaBIeHne U MPUIOKEHHBIE K HUM
JIOKYMEHTBI JTOJKHBI TTOJIAaBATHCS C KOTHSIMH 110 YHCITy YYacTBYIOUIHX
B JIeTie JIU.

ArnennsaiuonHHas jkano0a OIUIavyuBaeTcs TOCIONUIMHOMN (ecnn 3as-
BUTENIb HE OCBOOOKIEH OT €€ yIUIaThl). | oCTIoNuInHA UCUUCIAETCS B
cootBercTun ¢ moan. 9 1. 1 cr. 333" HK P® u cocrasmsier 50% ot
CYMMBI TOIIJIMHBI, B3MMaeMoi Impu 1noJgadye€ HCKOBBIX 3asiBJICHUN
(c yueToMm ocrapuBaeMoOM 110 5kajto0e CyMMBI).

MupoBoii cypsi, TpUHIMas aleUIAIHOHHYIO Kalo0y, TMpeacTaB-
JICHHE, MPOBEPSIET COOJIOJCHHUE CICAYIOIIUX YCIOBHU: SIBISCTCS JIK
JIMIIO, MOJIABIICE ANSIUIAIHOHHYIO Ka00y, CyObEeKTOM MpaBa aneiuis-
IIMOHHOTO 00’KaJIOBaHWMsI, COOTBETCTBYET JIM TIOJJaHHAs Kajoba Tpebo-
BaHusM cT. 321, 322 I'TIK P®, omadeHa i TOCIIONIINHA B HE BCTY-
MAJIO T 00KallyeMoe PEelIeHne MHPOBOTO CYAbH B 3aKOHHYIO CHITY.
ITo pe3ymnpraram mpOBEpPKH MHPOBOW CyIbs JHOO OCTAaBISAET amelnis-
IMHOHHYIO Xao0y 0e3 aemwkenwus (ct. 323 I'TIK P®), mnbo Bo3Bparma-
eT (ct. 324 T'TIK P®), mu6o npuaumaet ee (325 I'TIK P®), o uem BBI-
HOCHT COOTBETCTBYIOIIIEE OIIPeIEICHNE.

OcCHOBaHUS U OCTaBIIEHUS aleUIAINOHHON Kalo0bl, IpeacTaB-
JieHus 0e3 IBUKECHUS:

aneIUIAIoOHHasT  kajo0a, TpeICTaBICHWE HE COOTBETCTBYIOT
MIPEIBSBISIEMBIM TPEOOBaHHSIM;

Kao0a He oruTadeHa TOCIONUTHHOM.

OcHOBaHUS Ui BO3BPAICHHS AaNeJUISIIHOHHON XKaloObl, TMpes-
CTaBIICHUS:

HE BBITIOJHEHBI B YCTAHOBJICHHBIM CPOK yKa3aHUSI MHPOBOTO CY-
IIbH, COJIepIKallrecs B ONpeAelieHHH cya 00 OCTaBICHUH alleIIIsIIH-
OHHOM JKa00BbI, MPeICTaBICHUs 0e3 TBUKCHUS;
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HCTEK CPOK 00XaJIOBaHMS, €CIU B )Kajo0e, peCTaBIeHUH HE CO-
JEPKUTCSI TIPOCKOBI O BOCCTAHOBJICHWHM CPOKa WIJIM B €r0 BOCCTAHOB-
JICHUH OTKa3aHo;

mpock0a JuIla, MOAABIIETO ANEIUIIIMOHHYIO JKano0y, ee BEpHYTh
WM OT3BIB aleJUIAIUOHHOTO MPECTaBICHUs TIPOKYPOPOM, €CIH JIENIO
€lle HE HAIIPaBJIEHO B PalOHHBIN Cy/I.

B cayuae npumamus aneiisiyUoOHHOU #Can00bl, NPEOCMABIeHUs
MUPOBOIL CYObs 0053aH:

HANpaBUTh YYAaCTBYIOIIMM B JieJe JIMIAM KOIHH KaJloObl, mpea-
CTaBJICHHUA W TIPUWIOKCHHBIX K HUM JOKYMCHTOB. HpI/I O9TOM JIMIIA,
Y4YacTBYIOIME B J€Ne, BIIpaBe NPEICTaBUTh MUPOBOMY CYIbE ITHCH-
MEHHBIE BO3PAKEHUSI HA aNeJULUOHHYIO Kao0y C TPHIIOKEHHUEM
JOKYMCHTOB, HOATBCPKAAIOIIUX 3TU BO3PAKCHUSA, B KOIIHUAX 10 YHUCITY
T, y9acTByromux B aene (4. 2 ct. 325 ['TIK PD);

M0 UCTEYCHUH CPOKa 00XKAIOBAHUS HANPABUTH JIENIO C aresUIsIy-
OHHOMH KaJI000M, MPEICTABIEHUEM M TIOCTYNHBIIUMH BO3PAKECHUSIMU
B paiioHHBINA cy/. [lo ucTedeHns cpoka 00KaloBaHUS JeI0 HE MOXKET
OBITH HAIIPABJICHO B paioHHEIH cyx (4. 3 cT. 325 I'TIK PD).

§ 3. IIpoueccyaibHbBIH NOPSIAOK PACCMOTPEHHSA e/
B aneJUISIMOHHOI MHCTAHIMHT

ATeISIMOHHOE MTPOU3BOCTBO BO30YXKIACTCSI C MOMEHTA IOCTY-
TUICHUS B PAHOHHBIN CY/1 JIeNa ¢ aleUIAIUOHHOM KaIo00H, pecTaB-
JICHUEM U NPUII0KEHHBIMHU TOKYMEHTaMHU.

Cyn, NpUHABIIUH aneyuIALHUOHHYIO )kKajlo0y (IpeicTaBieHue), Ha-
3HAYaeT JIeHb CYACOHOrO 3acefaHus, BPeMs U MECTO PAaCCMOTPCHUS
JieJia ¥ U3BEIaeT 00 TOM BCEX JIMII, yUYACTBYIOIIUX B JICIIE.

B aneyinsnuoHHON MHCTAaHIUU JEJI0 PACCMATPUBACTCS PallOHHBIM
CyJbe€il €NMHOJIMYHO, YTO, Kak oTMeuaeT W.M. UepHbIX, «...eBa JH1
MPaBWIBHO, TEM OO0Jiee YTO aNeUISIHOHHOE MOCTAHOBJIECHUE OKOH-
gaTeapHO»'. TIPUCOEAMHSSICH K 3TOW TOUYKE 3PEHHUSA, OTMETHM, YTO
BOIPOC O COCTaBE CyJlla, pacCMaTPUBAIOLIETO Jeja, BCEraa sBISIICS
B HAyKe JAUCKYCCHOHHBIM; MPU 3TOM YUYEHBIE-IIPOLECCYAIUCTHI, pac-
CMaTpuBasi MPEUMYIIECTBA U HEJIOCTATKH €IMHOIUYHOTO U KOJUIETH-
aJBHOTO PACCMOTPCHHS Jiea, OONbIel YacThi0 CKIOHSUIMCH K TIPO-
¢deccuonanbHOMy coctaBy cyda. Kak ormewaer E.A. Bopucosra,

" Yeprbix M.M. Ykas. cou. C. 394.
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«¥ B HayKe, U Ha MPaKTUKE KaKue-TnO0 COMHEHHUS B HEOOXOIMMOCTH
3aKpeIUICHNs KOJUIETHAJFHOTO PAaCCMOTPEHHS NIel1 Ha CTaausX Tpo-
BEPKHU CyIeOHBIX pelleHni OTCyTcTBOBaIN» . Kpome Toro, paccmMoT-
peHue JieN eAMHOINYHO U MUPOBBIM CyIbeH, U CYIOM aIleJUIIIHOHHON
WHCTAHIIUU MTPOTUBOPEYUT IIPUHIIMITY PABEHCTBA BCEX Tepes 3aKOHOM
u cynom. Tak, nena, moJCyTHIe MEPOBOMY CYJIb€, PACCMaTPHUBAIOTCS
M0 TIePBOM MHCTAHIIUN PAalOHHBIMU CyJlaMH (TaM, T/Ie elle He Ha3Ha-
YeHBI WU HE W30paHbl MUPOBBIE CYIIbH); B 3TOM CIydae Ha pelIeHHe
palioHHOTO CyZAa TMojaaeTcsl KaccallmoHHas jkainoda, paccMaTpuBaeMast
KOJUIETHANBHO. PaccMoTpeHue [nen, MOACYIHBIX MHPOBOMY CYyHABE,
€IVHOJINYHO U B IIEPBOM, M BO BTOPOW HMHCTAaHIMAX HMPOTHBOPEUUT
o0ImeMy npaBWIy O PAacCMOTPEHHMH [ejla BBIIIECTOSAIIUMH CYyAaMHU
KOJUICTHAIIbHO?.

B cootserctBum co cr. 327 I'TIK PO B anemisimuoHHON WHCTaH-
UM JEUCTBYIOT T€ K€ IpaBHia NMPOU3BOJCTBA, YTO U B CyZc MEPBOU
MHCTaHIIMH, HO C HEKOTOPBIMHU OCOOCHHOCTSIMH.

Cynpss palloOHHOTO cyJa, pacCMaTpPUBAIOLIMN aNeUIALHOHHYIO
xaynoOy, MpeACTaBICHUE U SBIAACH CylIOM BTOPOM MHCTAHIMH, HE
MIPOCTO 3aHOBO paccMaTpUBAET U pa3pellacT AeNo, a IPOBepseT aes-
TEIBHOCTh MUPOBOIO CynbH. IloaTOMY Ha cyzblo, IO CYIIECTBY pac-
CMaTPUBAIOLIETO M pa3pellarollero JejI0 MOBTOPHO, BO3JIaraeTcs
00513aHHOCTh TI0 NPOBEpPKE 3aKOHHOCTH M OOOCHOBAaHHOCTH pelle-
HUA, BBIHECEHHOTO MUPOBBIM cyAbeil. Peanusanuu >tux 3amay cro-
COOCTBYET OIICHKa UMEIOIIUXCS B AeJie MaTepHalloB U yCTaHOBIICH-
HBIX (aKTOB, a TaKKe NPEJOCTaBICHHAs 3aKOHOM BO3MOXHOCTH
YCTaHOBJICHUsI HOBBIX ()aKTOB M HCCIEAOBAaHUS HOBBIX JIOKa3a-
TenbCTB 1o neny (4. 3 cr. 327 I['TIK PO).

B anemnsnnoHHON WHCTAHIMU BCE MPUHIUIBI TPaXJIaHCKOTO CY-
JOTIPOM3BOJICTBA JCWCTBYIOT B TOJHOW Mepe, YTO MOApa3yMeBaeT
MOJTHYIO peau3allyio JINIAMH, yYYacTBYIOIIMMHU B JIeJie, BCEX IpaB
1 00513aHHOCTEH, MPETOCTaBIEHHBIX 3aKOHOM. Tak, OHM MOTYT TMpes-
CTaBIIATH HOBBIE JI0KA3aTeNbCTBA. B TO ke BpeMsi B HEOOXOAMMBIX
CITyJasix, PyKOBOJICTBYSICh IPUHIIMITAMH UCTHHBI U COCTSA3aTENbHOCTH,

! Bopucosa E.A. O rapaHTusix cynebHowm 3alwmTbl Ha CTagusix anenssiunoH-
HOW, HaA30PHOW NPOBEPKN CyAeOHbIX pelleHun // ApBUTPaXxHbIA 1 rpaXKaaHCKUN
npouecc. 2005. Ne 1. C. 24.

2 CumoHsiH C. Mpo6nembl anennsauMoHHOro NPOM3BOACTBA MO rpaXkaaHCKUM
nenam // Poccuinckas raseta. 2001. Ne 11. C. 39.
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CyJI COJICHCTBYET UM B TIOJIYUCHHH JI0KA3aTEIbCTB. B paMkax mposep-
KW 3aKOHHOCTH M 00OOCHOBAHHOCTH PEIICHUN MHUPOBBIX CYJIEH OH MO-
JKET TOBTOPHO JOTpAIIMBATh BCEX CBHUICTENEH, JSKCIEPTOB ©U T.1.,
Ha3HAYUThH MPOBEICHHUE IKCIEPTHU3HI, T.C. B ACIUIAIIMOHHOM ITOPSIIKE
MOTYT OBITH HUCCIICTIOBAHBI JIIOOBIC MPEAYCMOTPEHHBIEC 3aKOHOM JIOKa-
3aTenbCTBa, MMEroIue 3HaueHue s aena (cr. 55 ['TIK PO).

B To0 xe Bpems neiicTBHE HEKOTOPHIX MPHUHIIUIIOB B aleJUIINOH-
HOM TIPOH3BOJICTBE UMEET CBOKO crenupuky. Tak, MPUHIIAI TUCTIO3H-
TUBHOCTH, TPENONIATraloNniii BO3MOKHOCTh COBEPIICHHUS TaKUX Jei-
CTBHH, KaK OTKa3 OT aNeJUIAIMOHHON JKano0bl, TPEICTABICHUS, OTKa3
OT HMCKa U 3aKI0YeHue MUpoBOro cornameHus, B I 39 I'TIK PO ne
comepxurcs. OnHako, Kak crpaBeqmuBo oTMmeudaeT WM. UepHsbIx,
«...OTO HE O3HaYaeT, YTO TaKhe JIEHCTBUs B aleUIAIMOHHOM CYJe He
MOTyT coBepmarbes. [IpaBo uCTIa 0TKa3aThCsl OT MCKa M MPABO CTO-
POH 3aKJIFOYUTh MUPOBOE COTJIANIICHHE B AICJUISAIIUOHHOW WHCTAHIIUU
clenyeT, BO-MIEPBbIX, U3 TOTrO, YTO JEJIO B 3TOM MHCTAHLUU paccMmat-
pHUBaeTCs MO MpaBUiaM MPOU3BOACTBA B CyJE MEPBOM MHCTAHIINH; BO-
BTOPHIX, COTJacHO a03. 4 cr. 328 cyja aneyuIsiUOHHON WHCTAHIIUU
BIIpaBE NPEKPATUTH MPOU3BOJCTBO MO JENY, B YACTHOCTH, IIPU OTKA3E
UCTIA OT MCKa M 3aKJIIOYEHUU CTOPOHAMU MHUPOBOTO COTJAIICHUS
(a03. 4 u 5 cr. 220 I'TIK P®)»'. TlpuHsATHE OTKa3a OT KaI00bl I
0T3BIBa IPOKypopa odopmIirsieTcs: onpeeNieHneM CyIbr O TpeKparie-
HUW aneUIIHOHHOTo npou3BojacTBa (cT. 326 I'TIK P®d), ecnm pere-
HUE WU ONpe/elieHue He ObUTO 00KaoBaHO JPYTHMU JIMIIAMHU.

B T0 xe Bpems 3akonoparens B cT. 322 I'TIK P® He naer ctopo-
HaM BO3MOXXHOCTH BKJIIOYATh B aleJUISIIMOHHYIO jKano0y TpeOOBaHuUs,
HE 3asBJICHHBIC MUPOBOMY CYIb€. DTO 03HAYAET, UTO UCTEL] HE MOXKET
U3MCHHUTh OCHOBAHHUE WU MPEIMET UCKa, 4 OTBETUUK — 3asBUTh HO-
BOC BCTPEUHOE TPeOOBaHUE HA JAHHOMW CTaUK MPOIEcca.

[Ipu 3acemanuy aneuISIIIIOHHOTO CyAa COBEPIIAIOTCS BCE HEOO0XO0-
QMBI TIpOIlecCyalbHBIC JICHCTBUS, a caMO 3acelaHue, Kak OTMeda-
JIOCHh BBIIIE, MPOBOAUTCS B TOM XK€ MOPSIKE, YTO U B CyJA€ IMEpBOM
WHCTAHITUH.

OTO0 Taxke 03HAYAET, UTO TIPU PACCMOTPEHHH JIeJIa B aleJUIAINOH-
HOW WHCTAHLIMU 00S3aTeNbHO BENETCS MPOTOKON CyAeOHOro 3acema-
HUs 1o npaBumiiaMm ctT. 228-232 T'TIK P®.

" Yeprbix M.M. Ykas. cou. C. 395.
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IMocne cyneOHBIX TPEHHH CYIbsl YAASETCS B COBEIIATECIBHYIO
KOMHATY JUIsl IOCTaHOBIICHHs CyIe0HOTo akTa. [lopsok ero BhIHECE-
HUS U 00BsABIEeHH perynupyercs HopMmamu 1. 16 I'TIK P®, torma
Kak (hopMa cyaeOHOro aKTa ameUISIIHOHHOTO CyAd, BCTYIUIEHHE €ro
B 3aK0HHYIO crry — 1. 39 I'TIK P®.

§ 4. ITosiHOMOUMS cy1a ane/UIAMOHHOM
HHCTAHLIMH

PaiionHBIil cyn, paccMmarpuBas JAella B ale/UISIHUOHHOM MOPSIKE,
peanm3yeT MpeaocTaBieHHbIE eMy NoiHoMouus. [lomHOMoOuUnsa cyna
aTeJUIAIIMOHHON WHCTAHIIMM — T TpaBa M OOS3aHHOCTH, KOTOPHIC
0o0ecneunBaloT pacCMOTPEHHUE JleNa B aleJUIIHOHHOM TIOpSIKe, T.€.
OTIPEMIETISIOT €TO MPABOBYIO CYIL0Y.

B cootBerctBum co ct. 328 I'TIK PD cyn anemnsaiuoHHONW WH-
CTaHITUH BIIPABE:

1) ocmasums pemnieHre MHPOBOTO CYIbH 0€3 M3MEHEHHUS, a XKa-
100y, mpenacrasieHne — 6e3 yaoBieTBopeHus. JlaHHOE TOJTHOMOYHE
MTOVIEKUT pean3aliii B TOM CIIy4ae, eclid Cy[ MPU3HAaeT, 4TO pe-
IICHHE SBIIACTCA 3aKOHHBIM M OOOCHOBAaHHBIM. DTO O3HAdYaeT, 4To,
C OJTHOM CTOPOHBI, OHO IMPHUHATO MPU TOYHOM COOIIOEHUH HOPM
MPOLIECCYATBHOTO TPaBa U B COTJIACOBAHWU C HOPMaMU MaTepHalb-
HOTO TIpaBa, IPUMEHUMBIMU K JAHHOMY IIPaBOOTHOIIEHUIO, a C JIPY-
rof — Bce (aKThl, UMEIOIINE 3HAYeHWe NI JieJia, MMOATBEPKISHBI
COOTBETCTBYIOIIMMH JOKA3aTeIhCTBAMHU, KOTOPEIE OTBEUAlOT TPebo-
BaHUAM 00 WX OTHOCHMOCTH H JOMyCTUMOCTH. [Ipn 3TOM cya BBIHO-
CUT OTpefieNieHne, T/e yKa3blBaeT MOTHBBI, 110 KOTOPHIM JTOBOJBI
KaNOOBI, TPEICTaBIeHUs] TPU3HAHBI HETPABUJIBHBIMH U HE SIBIISIO-
IIUMUCS OCHOBAHHEM JIJII OTMEHBI PElIeHNs] MUPOBOTO Cyapu (4. 2
ct. 330 I'TIK P®);

2) usmeHums PpEIUICHWE MHPOBOTO CyIbU WA OMMEHUMsb €ro
Y IPUHATH HOBOE pemeHue. /JJaHHOe ToTHOMOYHE TOIJICKUT peatn3a-
LMW B TOM CITy4ae, €CIIi CyJ IMPU3HAET, TO PElIeHHe MUPOBOTO CylIbU
SIBIIIETCS HE3aKOHHBIM M HEOOOCHOBAaHHBIM. Takyke HEOOXOIMMO OT-
METUTh, YTO AAHHOE MOJHOMOYHUE ONPENEICHO HCXOAS W3 MOHSITHS
MOJIHON aneJUIALUY, ToApa3yMeBalomeil BOZMOKHOCTb Cy/1a BEIHECTH
HOBOE€ pEIIEHHE IO CYIIECTBY Ha OCHOBE MCCIENOBaHHBIX JOKa3a-
TEJNBCTB U YCTAHOBJICHHBIX (haKTOB O€3 Iepelavyu ero Ha paccMoTpe-
Hue B cya nepBoi uHcTannuu. Yacts 1 ct. 330 I'TIK PO yka3eiBaer,
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YTO PEIIeHNE MHUPOBOTO CYJIbU MOXET ObITh OTMEHEHO WJIM W3MEHE-
HO B aNeJUISIIUOHHOM MOPSAJKE 110 OCHOBAaHUAM, MPETYCMOTPEHHBIM
cT. 362-364 I'TIK PO.

Takum o00pa3oM, OCHOBAaHHMSIMH MJIi OTMEHBI WM W3MEHEHUS
B aNeJUTSIIIMOHHOM TOPSAKE PEIICHUS MHPOBOTO CY/IbH SIBISIOTCA:

HENpaBUIbHOE ONpesieNieHne 00CTOATENbCTB AeTia, UMEIOIINX 3Ha-
YeHue Ui AeNa;

HEI0OKa3aHHOCTh YCTAHOBJICHHBIX CYZOM II€PBON MHCTaHLUH 00-
CTOSITETIbCTB, UMEIOIINX 3HAYEHHUE AJIS JIeJ1a;

HECOOTBETCTBUE BBIBOJOB CyJa MEPBOIl MHCTAHINH, HU3JI0>KEHHbBIX
B PEIICHUH CyJa, 0OCTOSTENbCTBAM JeNa;

HapyILCHUEe WM HEeNpaBUIbHOE MPUMEHEHHE HOPM MaTepHalIbHO-
I'0 WJIU NIPOLIECCYaIbHOTO MIPaBa.

IIpu 3TOoM B cooTBeTcTBUH C 4. 2 cT. 362 I'TIK P® npaBuiibHOE 110
CYLIECTBY pEIleHHE Cyla NMEpBOM MHCTAHLUHM HE MOXXET ObITH OTMe-
HEHO 10 OJHUM TOJIBKO (OpMalbHBIM cooOpakeHUsM. Perienue cyzna
H3MEHSIETCS], KOrJa CIIOp IO CYIIECTBY pa3pelleH MPaBUWIBHO, HO He-
00X0IMMO BHECTH B HETO HEKOTOPHIE IIONPABKU MM YyTOUHCHHUS;

3) ommenums pelieHue MUPOBOTO CYJbH MOJHOCTBIO MM B Yac-
TH U npexpamums CyJeOHOe MPOU3BOIACTBO JHO0 OCTaBUTH 3asiBiie-
HUE 6e3 paccmompenus. B 3ToM ciydae mpou3BOICTBO MO Aey Oy-
JeT mpekpaueHo no npasuinam ct. 220, 221 I'TIK PO, a npouenypa
OCTaBJICHUS 3asBICHHUS 0€3 PacCMOTPEHUS — B COOTBETCTBUHU CO
cT. 222,223 I'TIK P®.

B cootserctBum co ct. 329 I'TIK P® nocranoBneHne paliloOHHOTO
Cyla mpuHHMaeTcsa B GopMe anesUIsIIMOHHOTO PEeIleHHs WK Oompese-
JICHUSL.

Anennsayuonnoe peuwiernue BBIHOCUTCS, €CIIU CybsS U3MEHWI pellle-
HUE MHUPOBOTO CYAbH WM OTMEHMI €T0 M BBIHEC HOBOE pEIICHUE IO
JIeNly Ha OCHOBE MCCJEOBaHMs KaK MMEIOLUXCA B JEJIe MaTepHasoB,
TaK U NpeACTaBICHHBIX JOMOJHUTEILHO.

Pemienne cyna anemusiMuOHHON MHCTAaHIMH N0 OpMe U coaepKa-
HUIO JIOJDKHO COOTBETCTBOBATh TPEOOBAaHUIM, MPEABABIIEMBIM K pe-
HIeHHUAM cyJia nepBoit nHctanuuu (1. 16 I'TIK PO).

Anennayuonnoe onpedenenue BHIHOCUTCS, €CIIH: PEIIEHUE MHU-
POBOTO CyABbH OCTaBIIsIeTCs 0€3 M3MEHEHHsI; pelIeHHe OTMEHSETCS
MOJIHOCTBIO WJIM B YacTH, NMPOU3BOJCTBO MO Jedy MpeKpaliaeTcs
WJIM 3asBJIEHHE ocTaBisercs 6e3 paccmorpenus (ctT. 328 ['TIK PO).
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ITocTanoBieHne Cyna ameIUISIIIMOHHON MHCTAHIMH B (OpME Ompene-
JICHUS JIOJDKHO OTBedaTh TpeboBauusM 4. 1 c1. 225 I'TIK PO.

Pemenus n OIpEaACIICHUA aHeHJ’IHHHOHHOﬁ HMHCTAHIIUU BBIHOCATCS
B COBeHIaTeHBHOﬁ KOMHATE, BCTYNAIOT B 3aKOHHYIO CUIIy CO JHA UX
NIPUHATHSA W KacCaIllMOHHOMY OO)KaJloBaHHWIO He momjiexar (cT. 329
I'TIK P®).

I'nasa 17. IIpousBoacrseo
B Cy/ie KacCAllHOHHOM MHCTAHIIUH

§ 1. IlonsAiTHE ¥ CYIIHOCTH KACCAMOHHOTO NMPOU3BOACTBA

Hapsny ¢ anemsiuuel, KacCallMOHHOE IPOU3BOJCTBO TaKXKE OTHO-
CUTCS K YHCITy KJIIACCHYCCKUX M CTApEHITnX (opM MepecMoTpa cyaeo-
HBIX ITOCTAHOBIICHHIA.

Kaccanus Bnepsbie Bo3HukIa Bo @panuuu B XV-XVI BB. M3Ha-
YaJIbHO B paMKaX KJIACCHYECKOTO KaCCAITMOHHOTO IPOU3BOJICTBA TIPO-
BepsIach TOJBKO MPABOBas CTOPOHA Jiella, @ UMEHHO — COOJIIOICHHE
MPOTIECCYaTbHBIX W MaTEPHAIBHBIX HOPM TIPH €r0 pa30HMpaTebCTBE.
Bompocsr (akra, T.e. JOKa3aHHOCTH WJIH HEIOKA3aHHOCTH 00CTOS-
TEILCTB JIe7a, JOCTOBEPHOCTH JIOKA3aTelIbCTB, MX JOCTATOYHOCTH
U T.J., OCTaBAJINCh 32 paMKaMH KacCaIlIOHHOTO Pa30upaTeIbCTRa.

Kaccarmmonaoe pou3BOJICTBO, CYIISCTBYIOIIEE B HACTOSAIIEE BPE-
MSI B POCCHHCKOM TPaKIAHCKOM IIpOIecCe, MO CBOUM XapaKTEPHBIM
MIpU3HAKaM CYIIECTBEHHO OTIMYACTCS OT TaK Ha3bIBAEMOH «KJIaccHUe-
CKOI», WU «YUCTOM», Kaccallih. JTO CBSI3aHO C OCOOEHHOCTSIMH HC-
TOPUYECKOTO pa3BUTH Poccuiickoro rocyaapcTsa, a TAaKyKe IBOJFOIH-
el TpaKAaHCKOTO MPOIIECCyalTbHOTO MIPaBa B IENIOM.

CyIIHOCTHBIE XapaKTePUCTHKH KJIACCHYECKOTO KaCCAIMOHHOTO
MIPOM3BOCTBA CIIEIYIOIIHE.

1. KaccaunoHHOW HWHCTAaHLMEH SBISETCS, KaK MPaBHUIIO, BBIIIE-
CTOSIIINIA €IWHBINA U BCeW CTpaHbI CyleOHbI opradH. Bo ®pannuwu,
K pumepy, 310 Bepxosnslit Cyn.

B cynebHoii cucreme Poccuu umeer MecTo eleHTpaIM3anus Kac-
CallMOHHOW WHCTaHIIUH, B KAYECTBE KOTOPOW MOTYT BBICTYNaTh U CY-
abl cyobektoB PO, u Bepxosnsiii Cyn P®. Ho B mro0om ciydae kxac-
CallMOHHAsl HWHCTAHUMS SBIISCTCS BBIMICCTOSIICH II0 OTHOIICHUIO
K MHCTaHIIUY, IPUHSBIICH 00xaryeMoe cyZe0HOE TOCTaHOBIICHHE.
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2. O6beKTOM 00’KaIOBaHMS B KIACCUIECKOM KACCAIMOHHOM IIPO-
W3BOJICTBE MOTYT OBITH JItOOBIC CyZcOHBIC TIOCTAHOBJICHHS HIXKECTOSI-
IIUX CYZOB.

B poccuiickom rpaxxgaHckoMm Tmporecce (opMa 00KaTOBaHUS
(amemIsAIMs WIM Kaccalys) 3aBUCUT OT TOTO, KAKUM CyJOM (MHPO-
BBIM WJIM WHBIM) MPHUHATO 00KallyeMO€ IOCTaHOBJEHHE B IEPBOM
WHCTaHITUH.

3. IIpaBoM KaccanmOHHOTO 00’KaJIOBaHMS HAJCIICHBI BCE YUaCTHU-
KH Cy/ne0HOTO pa3buparenpcTBa. B HEKOTOPHIX Ciydasx Takoe MpaBo
MPEIOCTaBISIeTCA TAakXKe JIUIaM, He TIPUBIEYEHHBIM K YYacTHIO B Je-
JIe, O TpaBaxX M 00S3aHHOCTAX KOTOPBIX CYJ MPUHSII PELICHHE.

4. B xi1accuueckoM KaccalldOHHOM MPOU3BOJICTBE PEIICHUS HHUXKE-
CTOAIINX CYIOB TPOBEPSAIOTCA B TpeieniaX JOBOIOB, H3JI0KEHHBIX
B KaccaIloHHOM kaio0e.

B poccuiickoM rpaxk1aHCKOM CyJONPOU3BOACTBE JaHHBIN MTPU3HAK
BupousmerneH. CornacHo cr. 347 T'TIK PO, cya kaccalimoHHON WH-
CTaHIIMY B WHTEpEcaxX 3aKOHHOCTH BIIPaBe MPOBEPUTH PEIICHHE Cyla
MepBOH WHCTaHIMU B TOMHOM oObeMe. Takum o0pazom, mpememns
KacCaI[MOHHOTO Pa30MpaTenhCcTBa 3aBUCIT Ha MPAKTUKE OT YCMOTpE-
HUS CyJei, pacCMaTpUBAaIONINX JEJI0 B KACCAIIMOHHOW WHCTAHIINY.

5. HoBble moxasarenbcTBa, Kak yXe OTMEYalOCh, IO 00mEeMy
MpaBWITy KJIACCHYECKOW KaccCaliu He MPUHUMAIOTCS U HE paccMar-
pHUBarOTCS.

Cornacio cr. 347 TTIK P® kaccauMOHHBIM CylI OLICHUBAaET
AMEIONIecs B JIeNie, a TAKXKE JIOTIOJHUTENBHO MPEICTaBICHHbIE TOKa-
3aTelbCTBa, €CIIM MPU3HAET, YTO OHM HE MOTIH OBITh NMPEICTABICHBI
CTOPOHOM B CyJ MEpBOW HWHCTaHIMH. TakuMm 00pa3oM, poccHicKas
Kaccalus HaJelsercs, o CyTH, MPAaBOM HCCIEA0BATh HE TOIBKO I0pU-
JUUYECKYIO CTOPOHY J1e]1a, HO U (PaKTHYECKYIO.

6. B paMKkax KJIacCHUECKOro KaccCalliOHHOI'O INPOU3BOJCTBA CYJ
BIIpaBe OO OCTaBUThH B CHJIE PaHee MPUHATOE pelieHue, 1100 oTMe-
HUTD pEIICHUE U HAIIPABUTh JIEJI0 HA HOBOE PACCMOTPEHHUE.

Poccuiickuii I'TIK pomyckaeT mpuHATHE CyOM KacCalluOHHOW MH-
cTaHIMu (B pANE CIydaeB) HOBBIX CaMOCTOSTEIBHBIX PEIICHUM.
ITo 3TOM MpHUYMHE POCCUICKOE KACCALMOHHOE ITPOU3BOACTBO MHOIAA
Ha3bIBAIOT KaCCAllMOHHO-PEBU3NOHHBIM.

7. V3HauanbHO KaccallMOHHOE MPOM3BOJICTBO OBLIO HATPABJICHO Ha
MPOBEPKY TOJBKO 3aKOHHOCTH PEIICHUS, T.e. MPOBEPKY COOIOJCHUS
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CyZIOM HHKECTOSIIENH MHCTAHLUU HOPM MaTEepUajIbHOIO M IPOLECCY-
AJIBHOTO IIpaBa Mpu €ro nmpuHATHUH.

B poccuiickoM Tpa)xaaHCKOM IpoLecce, Kak yXKe OTMedasoch,
MOJKET MPOBEPATHCS, MO CYTH, U (PaKTHUECKasi CTOPOHA JIea.

KaccannoHHoe mNpoW3BOACTBO HANpaBiICHO HAa IIPOBEPKY HE
TOJIBKO 3aKOHHOCTH, HO U 0OOCHOBAaHHOCTH CYIEOHBIX ITOCTAaHOBIIE-
HHUM HUKECTOSILIUX CYJOB, a TAKXKE SIBJISETCS TapaHTUEH yCTPaHEHUs
CyZ1eOHBIX OIIMOOK M 3aILUTHI IIPaB M MHTEPECOB I'PakaH U OpTaHu-
3anuil.

Kaccayuonnoe npouszso0cmeo — 3T0 IEATENBHOCTh Cyla BTOPOH
WHCTAHLINY, JIMI, YYacTBYIOIIMX B J€JIe, a TAKKE€ MHBIX YYaCTHHKOB
MpoLecca, OCYIIECTBIIAEMAs 10 CIIENUAIBHBIM MTPOLECCYaIbHBIM Mpa-
BWJIaM U HaIIpaBJIEHHAas Ha MPOBEPKY 3aKOHHOCTU U OOOCHOBaHHOCTHU
CyneOHOro IOCTaHOBJICHHUSI HMKECTOSLIEIO Cylda, HE BCTYIUBILETO
B 3aKOHHYIO CHITY.

§ 2. IIpaBo KaccauMOHHOTO 00KAJ0BAHUS
cyaeOHbIX MocTaHOBAeHHI. Cy0BbeKThI M 00BbEKTHI
KACCAllMOHHOI0 00:KaJI0BaHUS

IIpaBo KaccalMOHHOTO 00XaloBaHUsI — 3TO MPAaBO Ha BO30OYXIe-
HHE JIESTEIbHOCTH CyJa KacCalliOHHON MHCTaHLMH IO MPOBEpKE 3a-
KOHHOCTHU (M 0OOCHOBaHHOCTH) CyIeOHOIO MOCTaHOBIICHHS, HE BCTY-
MHUBILETO B 32aKOHHYIO CHITY.

CyOBbeKTaMu KacCalMOHHOTO 00aloBaHUs (B COOTBETCTBUH CO
ct. 336 I'TIK P®) sBasitoTca nuua, yyacTBYIOIIME B Jejie, KOTOpBIE
MMEIOT TPaBO MMOJAaTh KAacCalMOHHYIO Xajoly, a TakXke MPOKypop,
YYacTBYIOIIMH B Aeje, KOTOPbI UMeeT MpaBO MPHUHECTH KacCallHOH-
HOE TIPEJICTaBIICHUE.

B cootBerctBuu ¢ n. 19 IlocranoBnenns Ilnenyma BC P® or
20 ssuBapsa 2003 r. Ne 2, 1. 6 npukasza 'eHepanbHOI IpokypaTypsl PO
ot 2 nexabpst 2003 1. Ne 51 «O0 obecnieyeHUU ydacTusi MIPOKYpPOPOB
B IPKJAHCKOM CYyIOIPOU3BOICTBEY, 1. 3 MH(}popManmoHHOro nuchma
I'enepansHoit npokypatypsl P ot 27 guBapa 2003 r. Ne §-15-2003
«O HEKOTOPBIX BOMPOCAX Y4acTUsI MPOKYypopa B TPaKIAHCKOM MpoLec-
ce, CBSI3aHHBIX C MPHHATHEM U BBeIEHWEM B AedcTBHe |'paxmaHckoro
IIPOLECCYANBHOIO KoJekca Poccuiickoin @Denepanumy MIpoKypop UMEET
MpaBO MPHUHECTH NPEICTABICHUE HE3aBUCHMO OT TOTO, SIBHJICS JIM OH
B 3aC€/IaHUE Cy/a IEPBOI HHCTaHIIUN.
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B cnyuae mpuHeceHHs] MPOKYypOPOM KacCaIllMOHHOTO Tpe/ICTaBIIe-
HUS B CyIeOHOM 3acelaHWM CyJa KacCallMOHHOW WHCTAHITUU BIIPaBE
MPUHUMATh YIaCTHE:

B BepxoBHOM cyne pecnyOnuKu, KpaeBoM, 00JIaCTHOM CyJIe, CyIie
ropoaa ¢eaepaabHOTO 3HAYEHUS, CylIe aBTOHOMHOW 00JacTH, aBTO-
HOMHOTO OKpyTa, OKPY>KHOM ((hJIOTCKOM) BOCHHOM CyAE — JTOJDKHO-
CTHOE JIUII0 OPTaHOB MPOKYPaTypHl IO MOPYYICHHUIO COOTBETCTBECHHO
MPOKYypOpa pecryOnnKH, Kpas, 00aacT, ropona deaepaabHOro 3Ha-
YeHHsI, aBTOHOMHOW 00J1aCTH, aBTOHOMHOTO OKPYTa, BOEHHOTO OKpyTa
(drora);

B CyneOHOW KOJJIETHH TT0 TpakIaHCKUM JejiaM, BoeHHOH Kojute-
run u Kaccanuonnoit kosuteruu Bepxosunoro Cyna PO — noipkHOCT-
HOE JIMIIO OPTaHOB MPOKYPATypHI MO MOPyYEHUIo | eHepanbHOTO Mpo-
Kypopa P®.

Kpome Toro, mpaBo kaccarioHHOTO 00aJIOBaHUS MPUHAIIEKUAT
JUIaM, HE TIPUBJICYEHHBIM K YUACTHIO B JIeJe, HO O MpaBax U 00s3aH-
HOCTSIX KOTOPBIX CYyJl TEpPBOW HWHCTAHIMHM NPUHSI perienne. Hemo-
cpenactBeHHo B I'TIK P® pgannas xateropusi kKaccaTOpoB HE Ha3BaHa;
TeM He MeHee, popmymmpoBka cT. 336 I'TIK PD e comepxur orpa-
HUYECHUH OTHOCHUTEIHHO BO3MOXKHOCTH O00KaJOBaHWS CYyIEOHBIX IO-
CTaHOBJICHU JaHHBIMH JIHIIAMHU.

Jo npunstus Koncrutynuonneim Cygom P® IloctanoBnenus ot
20 ¢espans 2006 r. Ne 1-I1 «Ilo memy o mpoBepke KOHCTUTYLMOHHO-
CTU NOJIOKEHUA cTaThu 336 ['paxkgaHCKOro mporeccyanbHOro KOAeK-
ca Poccwuiickoii ®enepanuu B cBszu ¢ xanodbamu rpaxaan K.A. Mue-
muHa, H.C. HukoHoBa u OTKpHITOTO aKIMOHEPHOTO OOIIEeCTBA
«HmkHekaMckHeDTEXUM» B MPOIECCYaTbHON TEOPUU TaKKe BhICKA-
3BIBAJIOCH MPEAINONIOKEHUE, YTO JIUIA, HE MPUBICUYCHHBIC K yYaCTHUIO
B JIeJie, UMCIOT TPaBO 00XKaJoBaTh CyAeOHOE MOCTAHOBIICHUE B IIO-
psAOKe HaAa30pa, HO HE B KacCallMOHHOW WHCTaHIMU. B Ha3BaHHOM
[octanosnenun Kouctutynuonnoro Cyma P® mnpsmo ykaszaHo:
«...CyIl BTOpOM MHCTAHLIMM HE BIPAaBE OTKa3aTh JUIAM, HE IMPHUBJIE-
YCHHBIM K YYacCTHIO B JIeJie, BOIIPOC O MpaBaX U O0S3aHHOCTAX KOTO-
pBIX OBLI pa3pelicH CyJIOM MEePBOM MHCTAHIIMH, B IPOBEJICHUH Kacca-
LMOHHOM TPOBEPKH HAJUYMUSI COOTBETCTBYIOIIETO OCHOBAHMS IS
OTMEHBI BEIHECEHHOT'O CYOM IE€PBOIl HHCTAHIIUU PEIICHUSD.

B apOutpakxHoMm mpoleccyaibHOM 3aKOHOAATEIbCTBE (B OTJIH-
yye OT TpakJaHCKOTO IpPOLEecCyajJbHOT0) BOIPOC BO3MOYKHOCTH
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00xasoBaHMs CyJeOHBIX aKTOB JIMI[aMH, HE YYaCTBOBABIINMH B JIENE,
0 mpaBax M 00 OO0S3aHHOCTSX KOTOPBIX apOUTPaKHBIA CyJ TPHHSIT
CylneOHBIIl aKT, pelleH W3Ha4YajdbHO. Takoe mpaBo IMpPeroCTaBICHO
5TuM Junam ctT. 42 AIIK PO.

OOBEKTOM KaCCAITMOHHOTO O0KaJOBaHUS MOTYT BBICTYyIaTh CY-
neOHbIe pemIeHus] U ONpeAeNIeHIs] BCeX CYAOB NMEPBON MHCTAHIINH, 32
WCKIIIOYEHNEM PENIeHWH M ONpeAeNieHHH MHUPOBBIX CyAel (IaHHBbIE
cyleOHble TIOCTAaHOBIICHUS [IEPECMATPUBAIOTCSA B MOPSAAKE anesIsIiu-
OHHOT'O ¥ HAJI30PHOT'O IIPOU3BOCTBA).

Kpome TOTO, CaMOCTOSATENBHBIM OOBEKTOM KacCAIlMOHHOTO 00-
JKAJIOBAaHUsSI MOJKET BBICTYNAaThb M OTAEIbHAs 4YacTh PEIICHUS, He
BCTYNHMBILETO B 3aKOHHYIO cuily. He nMeer 3HaueHus, Kakue BOIPO-
CBhl OTPa)XCHbI B JaHHOM YacTU PelIeHUs] — IPaBUIBHOCTH IpUMe-
HEHHUSI HOPMBI TpaBa, YCTAHOBJICHUS TE€X WM MHBIX OOCTOSITENHCTB
JieJia, MOTUBHPOBKH PEIICHHUS, JOKa3aHHOCTH TE€X WJIN UHBIX 00CTOS-
TENBCTB U T.JI.

§ 3. Ilopsinok mogayum KaccaluOHHOM KaJI00bI
(mpeacraBieHus )

B xauecTBe KaccallMOHHOW MHCTAHUMHU BBICTYIIAIOT:

1. BepxoBHbIii ¢y pecryOIMKy, KpacBol, 001aCTHOU Cy I, CYy[I TO-
pona ¢emepanbHOro 3HAYSHUS, CyI aBTOHOMHOM 00JacTH, Cy[ aBTO-
HOMHOTO OKpYTa, OKPYKHOU ((IIOTCKMiT) BOEHHBIH Cya (IIpH 00Kajo-
BaHWU PEUICHUI PalOHHBIX CYJOB, PELICHUI TApPHU30HHBIX BOCHHBIX
CyZIOB).

2. Bepxosnsiit Cyn P®, a Tounee — CyzneOHasi KOJuierys 1o rpa-
knaHnckuM AenaMm BepxoHoro Cyna P® (ipu 06kamoBaHUH peIeHMI
BepxoBHBIX cyZOB peciyOiuK, KpaeBBIX, OOJACTHBIX CYIOB, CYIOB
ropoaoB (hemepalbHOTO 3HAYEHUS, CyJa aBTOHOMHOM 00JIacTH, CYI0B
aBTOHOMHBIX OKPYTOB, OKPYKHBIX ((DJIOTCKUX) BOCHHBIX CYyJIOB).

3. Kaccammmonnas komierus Bepxosaoro Cyna P® (mmpu o6xairo-
BaHnu pemeHnii CyaeOHON KOJJIETHH O TPpaKTaHCKUM jaeniaM Bep-
xoBHOTO Cyma P® un Boennoit komiernu Bepxosaoro Cyna PO).

KaccammmonHnoe mpou3BoICTBO BO30YXAaeTcs MyTeM MOoAadu Kac-
CAIlMOHHOW J>KaNo0bl WJIM KacCallMOHHOTO mpencTaBieHus. JKamoOa
(mpencraBneHne) momaeTcsl depe3 CyIl MepBOW WHCTAHIIWW, TPHUHSB-
muil pemieHue, B TeueHue 10 qHed co AHS €ro NpUHATHS B OKOHYa-
TENBHOH opme.
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[Ipu 3TOM pelieHne CYUTACTCS MPUHATHIM B OKOHYATEIBHOH (Hop-
Me, Korja B coorBeTcTBuU co cT. 199 I'TIK P®D cocraBieHa MOTHUBH-
POBOYHAsI YaCTh PEIICHMUSL.

ITpu mojave KaccalMOHHOM KanoObl KaccaTop YIUIAYMBAaeT rocy-
JMapcTBeHHYI0 monuinHy — 50% pa3mepa TocymaapCTBEHHOM IMOILIH-
HBI, TIOJUICKAIIECH yIuiaTe MpH Moade UCKOBOTO 3asiBICHMs (o, 9
m. 1 cr. 333" HK P®). Ecin ke kaccarmoHHas xanoba momaercs
COYYaCTHUKAMH U TPETHUMHU JIMI[AMH, BBICTYAIOIIMMH B MPOIECCE
Ha TOW K€ CTOpPOHE, YTO U JIMIIO, MOJIABIIee KACCAIIMOHHYIO Kooy,
rocyapcTBEHHAs NONITMHA He yraunBaercs (moam. 7 1. 1 cr. 333%
HK P®D).

Kaccammonnsie xamo0a (TpeAcTaBieHHE) MODKHBI CONEPIKaTh
CJICAYIONINE PEKBU3UTHI:

1) HanMeHOBaHWE CyJlla, B KOTOPBIH aapecyercs xamoda, mpen-
CTaBIICHUE;

2) HaMMEHOBaHUE JINIIA, TIOJAIOIIETO KAI00Y WIIN MPEACTABICHUE,
€ro MeCTO JKUTEIHCTBA HITM MECTO HAXOXKIEHUS;

3) ykazaHue Ha pelIeHne cyaa, KOTOpoe 00KaITyeTCs;

4) TpeOOBaHUS JIHIIA, TTOMAIOIIETO Kajo0y, I TPeOOBaHUS TIPO-
Kypopa, IPUHOCSAIIETO NPECTaBlIeHHEe, a TAaK)Ke OCHOBAHHUSA, 10 KOTO-
PBIM OHH CHHTAIOT PEIICHHE Cy/1a HeTTPABIIILHBIM;

5) mepedeHb TpHIaraeMbIX K >KajgoOe, MPEICTaBICHHIO JOKa3a-
TEJBCTB.

Kaccammonnas »xamo0a TOMMUCHIBAETCS JIUIIOM, ITOJAIONIUM JKa-
700y, WIN €ro TpencTaBUTENeM, KAaCcCAIMOHHOE IPeJCTaBleHHe —
npokypopoM. K xanmoOe, mogaHHOH MpecTaBUTENIEM, TOJKHBI OBITH
MIPUJIOKEHBI JIOBEPEHHOCTh WJIM WHOW JTOKYMEHT, yJIOCTOBEPSIOIINE
MIOJIHOMOYHE TPEICTABUTENS, €CIIU B Jelie He MMEeTCsl TaKOe ITOJIHO-
MOYHE.

Kpome nokymMeHTa, yIOCTOBEPSIOIIETO MOJHOMOYHS, K Kaccalu-
OHHOM kano6e (TpeACcTaBIeHHIO) TPUIAratoTCs:

JIOKYMEHT, MOATBEPKIAOIINN YIUIaTy TOCYAapCTBEHHOM MOIILIH-
HBI (ecITy Jxkano0a Mmpu ee mojadue MOJIeKHT OIIaTe);

KOIIMM KAaCCAIMOHHOHN JKajo0bl, MPEACTABICHHS, YHCIO KOTOPBIX
JIOJDKHO COOTBETCTBOBATH YHCIY JIMII, YYACTBYIOIIUX B JICIIE;

KOIUM TIPWIOKEHHBIX K JKaio0e, MpPEeJCTaBICHUIO IMHCHMEHHBIX
JIOKa3aTeIbCTB, YUCIIO KOTOPBIX JIOJKHO COOTBETCTBOBAThH YHCIY JIHII,
YYaCTBYIOIIUX B JIEJE.
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CrnemyeT OTMETHTh, YTO CChUIKA JIMIIA, MOJIAIONIETO KaCCAllMOHHYIO
Kano0y, WM MPOKypopa, MPHUHOCSIIEro KacCallmoHHOE TpeicTaBie-
HUE, Ha HOBBIE JOKAa3aTeIbCTBA JIOIMYCKAETCs TOJIBKO B Cilydae 00o0c-
HOBaHHA B KajoOe, MPeACTaBICHNH, YTO 3TH JOKa3aTeIhCTBA HEBO3-
MOJKHO OBIJIO TIPEICTaBUTH B CY MEPBOM WHCTaHIWHU. HOBBIX JOBOIOB
OTHOCHTEIHHO CYIIIECTBA JIea B KaCCAIIMOHHOH Kaobe comepKaTbes
HE MOXET.

[TomyunB KaccaMOHHYIO XKano0y, MpeNCTaBIeHUE, CYbs IEePBO-
HavaJbHO MPOBEPSET HATMYNE OCHOBAHUH IS BO3BPAIICHUS JKaJ00bI
(mpescTaBieHns) U OCTaBIEHUS UX 0€3 JBMKEHUSI.

[Ipu monmaye KaccaMOHHBIX KaloObl, MPEACTABICHHS, HE COOTBET-
CTBYIOLIMX (OpPMaTBHBIM TpeOOBaHHSM, MPEAYCMOTPEHHBIM CT. 339 u
340 I'TIK P®, a Taxke mpu mojaaye >kanoObl, He OIIau€HHOM rocynap-
CTBEHHOHM MOILUIMHOM, Cy/Abs BBIHOCUT OIpenAeieHHe, Ha OCHOBaHWUHU
KOTOPOT'O OCTaBIISIET kKano0y, NpeAcTaBlieHHe Oe3 ABHKCHUS U Ha3Ha-
YaeT CPOK UIA MCIIPaBJICHUS HepocTaTKoB. Eciu Oyner ycraHoBieHo,
YTO CTOpOHA HE OIUIaTWia JU00 He JOIUIaTHIIA TOCYAapCTBEHHYIO
MOLUIMHY Ha CTaJUM KacCallMOHHOI'O PacCMOTPEHHUA, TO CHATH JIENO0 C
paccMoTpeHust Henb3sl, ockonbky ['TIK PO He mpenocraBisier cyay
KacCaIllMOHHOM MHCTAHIIMK TaKOTro MPaBa.

Cyn KxaccanrOHHON WHCTAHIIUHU JOJDKEH TOCTYNUTh aHAJOTHYHO
CyIy TIEpBOM WHCTAHIIMH, OKA3aBIIEMYCsl B CXOJHOW CHTyallnH, KOT/a
WCKOBOE 3asBJICHWE, HE OIIAY€HHOE TOCYJapCTBEHHOW MONUTHHON
B YCTaHOBIJIEHHOM pa3Mepe, ObII0 OMIMO0YHO MPHHATO CYABEH K Ipo-
W3BOJICTBY, & HE OCTaBJICHO 0€3 BIKEHUS B COOTBETCTBHHU CO CT. 136
I'TIK P®: paccMOTpeTh JI€J0 U PEUIUTh BOMPOC O JOB3bICKAHUHU WIU
B3BICKAaHUH TOCYJapPCTBEHHOW TMONIIMHBI B KACCAIIMOHHOM OTIpeJiese-
HUM ¢ yaeToM Tpasui ct. 98 I'TIK PO,

B cayuae, ecnu nmio, mojaBiee KaccallMOHHBIE KayloOy, Mpes-
CTaBJIEHUE, B yCTAHOBJIEHHBIA CPOK BBINTOJHUT yKa3aHHs, COAEpKa-
miecs B ONpEACTICHUU CyJia, Kainoba, MpeJCcTaBICHUE CUUTAIOTCS
MOJIAHHBIMU B JIEHB MIEPBOHAYAIFHOTO IMOCTYIUICHUS B CyJ. JTO O3HA-
YaeT, YTO CPOK Ha KacCAllMOHHOE 00)KaJIOBaHWE B MEPUOJ MCIpaBIe-
HUS HEIOCTATKOB JKaJ00bl, MPEICTABICHNS HE HCUUCIIAETCS.

' Cm.; OTBeTHI CynebHon konnerun no rpaxgaHckum genam BepxosHoro
Cyna P® Ha Bonpockl cyaoB no npumeHeHuto Hopm MK P&, yTB. Mpe3ngnymom
BepxosHoro Cyna P® 24 mapta 2004 .
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OCHOBaHHUSMH JIJIsl BO3BPAIICHHS KAaCCAIMOHHBIX JKajI00bl, MPej-
CTaBJICHUS B COOTBETCTBUH cO cT. 342 I'TIK P® sBrsiroTcst:

1) HEBBITIOIHEHNE B YCTAaHOBJICHHBIH CPOK YKa3aHWUU CyabH, CO-
JEPIKAMTUXCSI B OMPENCIICHHH 00 OCTaBIICHWH KaJIOOBI, TpercTaBe-
HUs 0e3 ABUKEHUS,

2) ucTedeHne cpoka 00XKaJlOBaHMA, €CIH B JKanobOe, MpencTaBiie-
HUU HE COAEPIKHUTCS MPOCh0a O BOCCTAHOBJICHHHM CPOKa WM B €ro
BOCCTaHOBJICHWH OTKa3aHO;

3) mpocwrba WA, TOMABIIETO XAI00y, OT3BIB IPEICTaBICHUS
MIPOKYPOPOM, €CJH AEN0 He HANpaBIeHO B CyJ KAaCCAIIMOHHOW WH-
CTaHIINN.

Kaccammonnsie xanoba, mpecTapIeHre BO3BPAIAlOTCsl Ha OCHO-
BaHWU OMpeeNieHus Cyaa MepBod WHCTaHOWH. JIuio, mojasiiee xa-
700y, WA TPOKYpOp, MPUHECIINN TpeJCTaBleHNe, BIIpaBe 00xaio-
BaTh YKa3aHHOE OIPE/IEIICHNE B BBIIIIECTOSIIUI CYI.

ITocnme Bo3BpaleHUsT KacCallMOHHOW ajaoObl (TIpeICcTaBICHUS)
OHA TOJaeTcsA B CyJ KacCAlMOHHON WHCTaHIIMK Ha OOIIMX OCHOBA-
HUSX.

Ecmm ocHoBaHmii 711 BO3BpAILlEHHWS] WM OCTaBIICHHS >KAIOOBI
(npencraBnenns) Oe3 NBIKEHHsI He UMeeTCs, a caMa jkanoba (mpen-
CTaBIJIEHUE) OTBEYAET NPEAbIBIIEMBIM TPEOOBAHHSAM, CyIbs PAOHHO-
ro Cyza 00s13aH COBEPIIUTH CIEAYIOIHNE ACHCTBUS:

1) He mo3/THEe CIEAYIOMIETO JHS TOCHe JHS MX ITOJydeHUs Hampa-
BUTH JIMIIaM, YYACTBYIOIIUM B Jielle, KOIIHH KAJIOObI, MPEICTaBICHUS
Y IPUJIOKESHHBIX K HUM MUCEMEHHBIX JIOKa3aTeNbCTB;

2) W3BECTHUTH JIHII, YIACTBYIOIIMX B JIe€, O BPDEMEHHU H MECTe pac-
CMOTPEHHS JKAJIOOBI, TPEACTABICHHS B KAaCCAIIMOHHOM ITOPSIKE
B BepxoBHOM cyne pecrmyOnmuku, KpacBOM, OOJACTHOM Cyne, Cyne
ropoja (enepaibHOrO 3HAYCHUS, CyJle aBTOHOMHOW 00nacTu, cynue
ABTOHOMHOI'O OKpyTra, OKpYXHOM ((JI0TcKkoM) BoeHHOM cyzae. O nHe
paccMOTpeHus kaloOkl, npejacraBienus B Bepxosuom Cyne PD nu-
11a, YYacTBYIOIIKE B Jiene, n3penarorcs BepxosaeiM Cynom PO;

3) MO MCTEUCHUM CPOKa, YCTAHOBJIICHHOTO JJIsl KACCAI[MOHHOTO 00-
JKAJIOBaHWYsI, HATIPABUTH JICJIO B CYJ] KACCAIIMOHHON MHCTAHIIHH.

[ocne monyveHUs KOMMII KacCAIllMOHHOW >KajnoObl (TpejcTaBiie-
HUsl) JIMIA, YYAaCTBYIOIIME B JIeNie, BIIPaBe NMPEJCTABUTh BO3PAKCHUS
B MUCHbMEHHOH (DOpME C MPHIOKEHUEM JOKYMEHTOB, MOJTBEPMKIat0-
IIMX STH BO3paKeHUs. Bo3pakeHHS OTHOCHTEIBHO KacCAlMOHHBIX
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)KaJIOGBI, MMPEACTAaBJICHUA U IMPUIIOKEHHBIC K HUM JOKYMCHTBI JOJI’KHbBI
OBITH MTOAHBI C KOTHSIMU TI0 YUCITY JIUII, y9aCTBYIOIINX B JICTIC.

Jlo ucTeyeHus cpoka, yCTAHOBICHHOTO JUTS KacCaIlMOHHOTO 00Ka-
JIOBaHUS, JIEJI0 HUKEM HE MOXET OBITh MCTpeOoBaHO U3 cyna. Jluma,
YyYacTBYIOIIME B Jiejie, BIIPABE 3HAKOMHUTHCS B Cyle C MaTepuaniaMu
JIeNla, KacCallMOHHBIMH JKajJ000MH, MPEACTABICHUEM U BO3PAKCHUSIMHU
OTHOCHTEJIBHO JKajI00bI, IPEACTABICHHUS.

MokeT BO3HUKHYTH CHUTyamms, Koria jkajgo0a (TpeacTaBicHIE)
ToJaeTcsl yKe IOCIe PacCCMOTPEHUS NPYTOi KacCAIlMOHHOHN >KamoObl
(npencrasieHus). B cirygae ecnm KaccalldoHHBIC jkajgo0a, MpeacTaB-
JIeHWe, TIOJJaHHbBIE B YCTAHOBJIEHHBIN CPOK MIIM TIOCJIE BOCCTAHOBIICHUS
MIPOITYIIEHHOTO CPOKa, MOCTYMST B CyJA KAacCAaIlMOHHOW WHCTAHIIAU
ITOCJIe PAaCCMOTPEHMS JeNa 10 APYToH kamoOe, cyn 00sA3aH IMPHHSTH
WX K CBOEMY ITPOM3BOICTBY.

§ 4. Ilopsaaok paccMOTpeHUs 1e1a
B KACCAMOHHOM MHCTAHIIUM

Jena B kaccauuMOHHON WMHCTAaHLIMA PAaCCMATPUBAIOTCS KOJUIETH-
aIbHO B COCTaBE MPECENAaTENbCTBYIOMIETO U IBYX CyIeH.

YcnoBHO, pacCMOTpPEHHE Jella MOKHO pa3leluTh Ha YeThIpe
JTarma.

1. IToaroTOBUTENBHEIHN 3TAIl KACCAIIMOHHOTO pa30oupaTeIbCTBa.

2. PaccmoTpenme xxano0sl (TTpeacTaBIeHus) TI0 CYIIEeCTBY.

3. CyneGusie npenus ((haKyIbTaTUBHBINA ATAIT).

4. IlocTaHOBIEHNE U OTJIANIEHHE KACCAIMOHHOTO OMPEEIICHUSI.

3aKOHO/ATENBCTBOM YCTAaHOBJIECHBI CIEAYIONIHEe CPOKH PacCMOT-
pEeHHs [ena B CyZe KacCallmOHHOW WHCTaHIINM:

1. BepxoBHEI cyn pecyOaukn, kpaeBoi, 00JaCTHOU CY, CYI TO-
pona ¢eaepaabHOTO 3HAYEHUS, CyJ aBTOHOMHOHN 00JIacTH, CyI aBTO-
HOMHOTO OKpyTa, OKPY>KHOU ((hIOTCKHIT) BOSHHBIA Cy MOJDKHBI pac-
CMOTpPEThH MMOCTYIUBIIEE MO0 KACCAIIMOHHBIM JKano0e, MPeaCcTaBICHUIO
JIEJIO HE TIO3/THeE YeM B TEUSHHE MecsIla CO JTHS ero MOCTYIUICHHSI.

2. BepxoBubiii Cyn P® nomxeH paccMOTpeTh MOCTYNHBILIEE IO
KacCallMOHHBIM JKayio0e, TMPEeACTaBICHHIO JIE0 HE MO3JAHEe YeM B Te-
YeHHe 2 MEeCSIEB CO JTHS €r0 MOCTYIUICHHUS.

3. Kaccanuonnsie jxano0a, MpeicTaBICHHE MO JENy O 3aluTe
M30MpaTENbHBIX MIPaB U MpaBa Ha y4yacTHe B pedepeHnayMe rpaxiaH
Poccuiickoii denepanuu, MOCTyNUBIINE HA PAacCMOTPEHHE B CYJ



2Blnasa 17 279

KaCcCAIIMOHHOW WHCTAHITMU B TIEPHO]] M30UPATEIIPHON KaMIIaHUH, KaM-
maHuu pedepeHayMa 10 JTHS TOJIOCOBAHUS, PACCMATPUBAIOTCS CYIOM
B TEUEHUE 5 JHEN CO AHS UX MOCTYILICHHUS.

4. KaccarmoHHBIE )ano0a, PeICTaBIcHHE Ha pEIICHUE M0 JCITy
00 OTKa3e B perucTpalnuy KaHauaata (CIHCcKa KaHIUAaToOB), 00 OTMe-
HE pETUCTpaluu KaHauaara (CHUCKa KaHIUIATOB), ITOCTYIHUBIIHE
B CyJl KacCaIllMOHHOW WHCTAHIINHU B TIEPUO]] N30MpATENbHON KaMIIaHHH,
KaMIaHuu pedepeHayMa [0 IHS TOJOCOBAaHHUS, PAacCMaTpPUBAIOTCS
CYJIOM HeE TIO3[THEE JTHS TOJIOCOBAHUSI.

®denepalbHBIMU 3aKOHAMU MOTYT OBITH YCTaHOBJICHBI COKpAIICH-
HbIC CPOKH PacCMOTPEHUS KACCAIMOHHBIX Kallo0, MPEACTABICHUN IO
OTJIETBHBIM KaTETOPUSIM JIETI.

CoOCTBEHHO PAacCMOTPEHME JieNia B KacCalliM BBIVISIUT CIIEAYIO-
M 00pa3oM.

IlepBoHawambHO TIpeACENAaTENHCTBYIONINI OTKPBIBAET CyAeOHOe
3aceaHre W OOBSBISAET, KaKOe JENI0 TOJICKHUT PACCMOTPEHHIO, IO
YBUM KaCCAI[MOHHBIM jKajo0e, MPeACTaBIeHUIO U Ha pelIeHne KaKoro
Cylla; BBISICHSIET, KTO U3 JIUI], yYaCTBYIOIINX B JleNe, UX Mpe/ICTaBUTe-
JIe SIBUJICS; yCTaHABJIMBAET JIMYHOCTH SBUBIIMXCS, TPOBEPSET MOJ-
HOMOYHSI TOJPKHOCTHBIX JIHII, X TIPECTaBUTEIEH.

Jlanee oOBsBIsICTCA COCTAaB Cy/Ia, a JIMIIaM, yY9acTBYIOIIUM B Jieje,
pa3bsACHIETCS BO3MOXHOCTD 3asIBIIATH OTBOJIBI, BBICHSETCS, UMEIOTCS
JIM OTBOJIBI U (MJTH) CAMOOTBO/IBI.

B Tom ciydae, ecnu OTBOJBI WJIM CAaMOOTBOJIBI 3asIBIISIFOTCSI, OHU
pasperiaroTcs o npaBujaM, yCTaHOBICHHBIM CT. 16-21 I'TIK P®.

Ilocne sToro npeacenaTenbCTBYIONIMN pa3bACHIET JIUIAM, y4acT-
BYIOIIIUM B JIeJIe, UX MPOIIECCyaIbHBIC TIpaBa U 00S3aHHOCTH U BBISIC-
HSAET, €CTh JM y HHX Kakue-TuOo XxomaraiictBa. Ecimu xomaraiicTBa
3aSBJISIOTCS, TO OHH PAa3pemIaloTcsl CyA0M TIOCIIe 3acTyITUBaHUsI MHE-
HUU JpYyTUX JIMIl, y4acTBYIOIIUX B Jene. Ha 3ToM moAroToBUTENbHBIN
JTal 3aKaHIUBAETCA.

Paccmompenue scanodwvl (npedcmasnenus) no cywecmey HadnHa-
eTCsl JOKIIAJIOM JIeNia TPeICceaaTeIbCTBYIONINM WM OAHUM M3 Cyael
cocraBa. Jlokmagunk wu3nmaraeT OOCTOSATENhCTBA JIeNa, COAEpIKaHUE
pelieHus cyna MepBOi WHCTAHIIUH, TOBOJBI KACCAIIMOHHBIX KaIIOOKI,
MPEJCTABICHUS] W TIOCTYMUBIIMX OTHOCHUTEIIEHO HHX BO3pPaKCHHUH,
coJiep)KaHHe MPEICTABICHHBIX B CYJ HOBBIX JOKAa3aTeNbCTB, a TAKXKe
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COOOIIaeT MHBIE JaHHBIE, KOTOPbIE HEOOXOIUMO PacCMOTPETH CYAY
JUISI IPOBEPKH PEIICHHUS CYa.

[Mocne nokiana 3aciaymIMBaIOTCS OOBSICHEHHS JINL, YYACTBYIOIINX
B OCJIC, U UX HpeZ[CTaBHTCJIeﬁ. HepBBIM BBICTYIIACT JIMIO, IMOAABIICC
KaCCaIMOHHYIO JKajio0y, WM ero MpPeNCTaBUTEIh JTHUOO IPOKYpPOp,
€CITM MM TPUHECEHO KAaCCallMOHHOE MpezcTaBiieHue. Eciam pemieHne
cyna 00’kajoBaHO 00EMMH CTOPOHAMH, TIEPBBIM BBICTYIIAET UCTEII.

ITocme 0OBsICHEHMI JNHII, YIaCTBYIOIIMX B JAEJe, CyJ KacCallloH-
HOM HMHCTaHIMH — B CIy4ae HEOOXOIUMOCTH — OTJallaeT HMEFo-
miFecs B JieJie I0Ka3aTeNbCTBa, a TAKXKE MCCIENyeT BHOBB MPEICTaB-
JICHHbIE JI0Ka3aTeJbCTBA, €CIM MPHU3HAET, YTO OHW HE MOTIHU OBITh
MpeJICTaBIICHbl CTOPOHOU B CyJl IEpBOM MHCTAHUMUU. O MPUHATHH HO-
BBIX JIOKA3aTENbCTB CyJA BBIHOCHT ompeseneHue. CTOPOHBI BIIpaBe
3asIBIIATH XOJIAaTaiCTBa O BBI30BE U JOMPOCE AOMOTHUTEIHHBIX CBUIE-
Teneld, 00 WCTPeOOBaHWU IPYTHUX JOKA3aTeNbCTB, B HCCIEIOBAHUN
KOTOPBIX UM OBLIO OTKa3aHO CyJOM IepBOd WHCTaHIWU. Mcciemosa-
HUE JI0Ka3aTeNbCTB MTPOBOIUTCS B TOM K€ TIOPSJIKE, YTO U B CyJIie TIep-
BOU MHCTaHIIUH.

Jlna KaccallmoHHOTO TIPOM3BOJICTBA JTAll CyA€OHBIX MPEHUN SIBIIS-
etcst paxynbTaTuBHBIM. OHH TIPOBOASATCS B TOM CIIydae, €l CYIOM
KacCaI[MOHHOW WHCTAHIIMU HCCIIEIOBAMCh HOBBIC JIOKA3aTebCTBA.
[IpaBuna npoBeaeHUs Te Ke, YTO U B Cyje MepBoi WHCTaHuuu. llpu
5TOM TEPBBIM BBHICTyHAeT JIMIIO, MOJaBIlIee KAaCcCAI[MOHHYIO Kajo0y,
WIH IPOKYPOP, IPUHECIINN KacCAIlHOHHOE TPECTaBIICHHE.

Cnemyer OTMETUTh, YTO Ha MPOTSHKECHHH BCETO pa30oHMpaTelhCTBa
JKAJIOOBI B CyJle KaCCAllMOHHON MHCTAHIIMM HCTEI BIIPaBE OTKA3aThCs
OT WCKa, a CTOPOHBI — 3aKJIIOYUTh MUPOBOE cornaiieHue. OTkasz ot
WCKa WJIM KeJIaHWe 3aKIF0YUTh MUPOBOE COTJIAIICHHUE JOJDKHBI OBITh
BBIP2XXCHBI B MUChMEHHOW (DOpMe IO yJaJIeHUs Cylia B COBEIIATENb-
HyI0 KOMHary. [lopsloK W TMOCIIEACTBHS PACCMOTPEHUS 3asBICHUS
UCTIa 00 OTKa3e OT MCKA WJIM 3asSBJICHUS CTOPOH O 3aKIFOUYCHUU MHU-
POBOTO Corjlali€eHUus ONPEACIIAOTCA 110 IpaBujiaM, IMMPEAyCMOTPECHHBIM
JUIs CyJla IEPBOM MHCTaHLUH.

ITo oxoH4YaHWM CyAeOHBIX NMPEHHUU CyJ YIaseTcsi B COBEIATEIb-
HYIO0 KOMHATY JJIs1 BEIHECEHHS KaCCallMOHHOTO OIPECTICHNSI.

CoBeulanue cyzeld MPOUCXOIAWT B TOPSAKE, MPEeLyCMOTPEHHOM
ct. 15 T'TIK P®. BeiHeceHue KaccaliiOHHOTO ONPECIICHHUS U ero 00b-
SABJICHUEC — TII0 IpaBujiaM, TIMPEAYCMOTPECHHBIM COOTBECTCTBECHHO
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cT. 194 u 193 T'TIK PO, T.e., 10 CyTH, HOCTAHOBJICHIE KACCAITMOHHOTO
OMpEACIICHNUA TOAUYNHACTCA TEM KE€ CaMbIM IIpaBUJIaM, YTO U BBIHECEC-
HHE PEIICHHUS.

B ciydae ecnu B pe3ynbTaTe pacCMOTPEHUS KACCAITMOHHBIX XKa-
700BI, MPECTABICHUS, MOJAHHBIX TOCIIE COCTOSBIIETOCS KacCarlu-
OHHOTO pPa30HpaTeIbCTBA MPEABIAYIINEH KAIOOBl (TIPEeACTaBICHUS),
cyna KﬂCCﬁHI/IOHHOﬁ WHCTAHIMU NPUACT K BBIBOAY O HE3aKOHHOCTH
I He0OOCHOBAaHHOCTH paHee BHIHECEHHOTO KaCcCallHOHHOTO OIIpe-
JIEJICHNsI, OHO OTMEHSAETCS M BBIHOCHUTCS HOBOE KAaCCAIlIOHHOE OTIpe-
JIEJICHAE.

Uro kacaercsi MPOTOKOJIMPOBAHHS KacCAIlMOHHOTO pa3Omparenb-
CTBa, TO OHO HEOOXOJMUMO B CIlydae WCCIICJIOBaHWS HOBBIX JIOKa3a-
TENBCTB JINOO COBEPIIECHHUS JINIAMH, YYACTBYIOIIUMH B JIeje, NEHCT-
BHI AMCIIO3UTHBHOTO XapaKTepa.

§ 5. IosiHOMOYMS cy1a KACCAUMOHHOM HHCTAHIIUM

[NomHOMOUYHS Cyna KaccallMOHHOW MHCTAaHIUM — 3TO €ro IpaBa
M0 OTHOIICHHUIO K 00kKallyeMOMYy ITOCTaHOBIICHUIO.

Cyn xaccallMOHHOM MHCTaHUUU HAAENEH CIETyIOUUMHU OTHOMO-
gusmi (cT. 361 T'TIK PO).

1. OcTaBuTh pellleHUE CyAa MEPBON MHCTAHIMH 03 M3MEHCHUS,
a KacCallMoOHHYI0 >kKaio0y WM TpeacTaBileHne — 0e3 yIOBIETBOpe-
HUS, €CJIM pEUICHHE CyJa MEpBOM HMHCTAHIUU SABIACTCA 3aKOHHBIM
1 000CHOBaHHBIM JTUOO €CJIM BBISBICHHBIE HAPYIICHUS HE TOBIHUSIIN
B IIEJIOM Ha MPABHIBLHOCTh IIOCTAHOBJICHHOTO CY€0HOIO aKTa.

IIpu »TOM B KaccalluOHHOM OIpPEACICHUN YKa3bIBAIOTCS IPUYUHBL,
[0 KOTOPBIM JIOBOJIBI KACCAIlMOHHOM ajoObl (NPECTaBICHUS) HE
MOTYT OBITh TIPUHSTHI.

Bo BTOpOM ciydyae B KaccallMOHHOM ONpEAENeHHUH OTMEYaroTCs
HETOYHOCTH M OIIMOKH, JONYIICHHBIC CYJOM IEPBOW HHCTAHIUH,
yKa3bIBaeTCsA UX HECYIECTBEHHOCTD.

2. OTMEHUTH pelleHne cyaa NMepBOW MHCTaHIMU MOJHOCTHIO MU
B YaCTH M HANpaBUTH JIEJO Ha HOBOE PACCMOTpPEHHE B TOM K€ WIH
WHOM COCTaBe Cynel (B 3aBUCHUMOCTH OT OCHOBAaHUU OTMEHBI CyJe0-
HOTO PEIIeHUs]).

VYKka3aHHOE IPaBOMOYHE pPeaTn3yercsl CyJIOM KacCallMOHHON WH-
CTaHIIUY TOTJA, KOT/Ia HAPYIICHWSI, TOMYIICHHbIC TIPY MIPUHATHHU pellie-
HUSI, HE MOTYT OBITh HCIPABJCHBI CYIOM KaCCAllMOHHOW HWHCTAHIIUU
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CaMOCTOATENBHO (HAmpUMep, B CyA€ NEPBOM HMHCTAHIIUA HE ObUIH
BBISICHEHBI BCE CYIICCTBCHHBIC JJIS JIeJIa 00CTOSTEIHCTBA).

Econ PEHICHUE OTMCHACTCA JIMIIb B YaCTH, TO B KaCCaAllMOHHOM
OIPEACIICHNU YKa3bIBACTCsA, B KaKkoil MMEHHO YaCTH OTMEHSETCS pe-
IeHNe, a B KaKO# ocTaeTcs 6€3 nm3MEHEHUSI.

[Ipu mampaBieHHH neia Ha HOBOE PAaCCMOTPEHHUE B Cy[ NEPBOM
WHCTaHIIMM KaCCallMOHHBIA CYJl JOJDKEH yKa3aTh, MOYEMY OH CaMo-
CTOATENHHO HE MOKET BRIHECTH HOBOE PEUICHHE WM U3MEHUThH pellle-
HUE Cy/a MepBOH MHCTAHITHH.

[Ipn HampaBieHWM [ena HAa HOBOE PAacCMOTPEHHE CyH Kaccalu-
OHHOW WHCTAHIIMHM O0S3aH [aTh HIDKECTOSIIEMY CyAy YKa3aHUs
0 IEWCTBHSIX, KOTOPBIE OH JOJKEH COBEPIIUTH IPU HOBOM PaccMOT-
peHuu gena.

Yka3aHus MOTYT KacaTbCs HEOOXOAMMOCTH COBEPIISHHS TEX WU
HWHBIX TPOIECCYATbHBIX NEHCTBUN. DTH yKa3aHHUSA OOS3aTEIBHBI IS
Cyza, BHOBb PacCMaTpPHBAIOIIETO TAHHOE JIETIO.

Bwmecre ¢ Tem cya kaccallmOHHOM WHCTaHIIMM HE BIpaBe Mpeipe-
IaTh BOMPOCHI O JOCTOBEPHOCTH WM HEJOCTOBEPHOCTH TOTO WIIH
WHOTO JTOKa3aTelbCTBa, O MIPEUMYIIECTBE OJHIX JOKa3aTeIbCTB Mepe
JIPYTHMH, a TaK)Ke O TOM, KaKoe pellleHue Cyia OJKHO OBITh MPUHS-
TO TIPH HOBOM PacCMOTPEHUH JIela.

3. I3MeHHTh WM OTMEHUTH pEIIeHHE CyJa NepBOil WHCTAHIIUU
Y TIPUHATH HOBOE PEIIIEHUE TOJHOCTHIO MM B YaCTH, HE IepenaBas
JleNia Ha HOBOE PacCMOTPEHHE, €CITi 0OCTOSATENbCTBA, NMEIOIINE 3HA-
YeHHe /IS JieNla, YCTaHOBIIEHBI MPABWIIBHO, HO CYZOM HEBEPHO IPH-
MEHEeHa HOpMa MaTepPHaILHOTO MIPaBa.

Usmenenue pewenus — 3TO yTOYHEHUE HEIOCTATKOB IPEKHETO
pelIeHus], KOTOPOE HE BJIEUET M3MEHEHMs] OCHOBHOTO BBIBOJAA CyJa O
mpaBax W OO0SI3aHHOCTSAX CTOPOH (JIONMOJHEHHE MOTHBOB PCIICHHUSA,
YTOYHEHHE pa3Mepa MPUCYXKICHHOH CyMMbl H T.1.). Hampumep, cyn
MEePBON MHCTAHIIUH MPABUIIBHO PEIIII JEJIO MO CYIIECTBY, HO OIHOCS
P OTPEJCICHUH pa3Mepa roCyIapCTBEHHOM MonUIHHbL B 3TOM ciy-
Yae pelieHue JTOJHKHO OBITh U3MEHEHO B YacTU ONpE/CIICHUS pa3Mepa
TOCTIONUIHUHEL.

Hoegoe pewenue — 310 pelieHUE KacCallMOHHOW MHCTAHIIMH, KO-
TOPOE 110 COJIEPIKAHUIO IPOTHBOITOJIOKHO 00KATOBAHHOMY PEIICHHIO.
B HOBOM pelmieHHM MEHSIETCS TJIaBHBIA BBIBOJ CyJa O MpaBax M 00d-
3aHHOCTSIX CTOPOH.
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4. OTMEHHUTH pelIeHne CyJa MepBOM MHCTAHIMH TOJTHOCTHIO WIIN
B YaCTH W MPEKPATHTh MPOU3BOJICTBO TI0 JIeNy JTHOO OCTaBHUTH 3asiBIie-
HUe 0e3 paccmoTpeHus. J[aHHOE€ NpaBOMOYME KaCCALlMOHHBIA CYII
peanu3yeT B TOM CiIy4ae, €ClIi B X0/ KacCallMOHHOTO pa3bupareis-
cTBa OyAyT yCTaHOBIJIEHBI OCHOBAHUS, PEAyCMOTpeHHbIe cT. 220, 222
I'TIK P®. He Bcerma mpm 3TOM camMO peUIeHHE — KakK CyAeOHBIN
aKT — JIOJDKHO COJIepKaTh cyAeOHyro ommbky. Hampumep, kaccaru-
OHHOW MHCTaHIMEN yCTaHOBJIEHO, YTO CIIOP HE MOAJIEKUT PacCMOTpe-
HUIO B cyzaax oOmel ropucaukiuy. Mim cTopoHBl 3aKIII0UUIN MHPO-
BOE COIJIAIIEHHE, KOTOPOE YTBEPXKICHO CYIOM KAacCallMOHHON HH-
cTaHuK. B momoOHBIX ciloydasx pelleHue Cyla NEepBOH HMHCTAHLIUU
JOJDKHO OBITh OTMEHEHO, a MPOU3BOACTBO IO eIy — IPEKPaIlEeHO
BHE 3aBHCUMOCTH OT TOT'0, IPABIWJIBHO JIM TAKOE PELICHUE TI0 CYTH.

§ 6. OcHoBaHuUs 1J151 OTMEHBI UJIM U3MEHEHH s
pelleHusi cy1a B KacCAIHOHHOM TMOPsI/IKe

OcCHOBaHUSIMH, KOTOPBIE TAIOT CYAY KACCAI[MOHHOW WHCTaHIIUU
IIpaBO U3MCHUTH UJIK OTMCHUTL PCHICHUC Cyla, ABJIAIOTCA:

1. HempaBuisHOE ompenenenne 00CTOSTENbCTB, UMEIONUX 3HAYC-
HUE JUIA JieNa, T.e. MpeaMera Joka3biBaHus. [logo0HOe HapylleHue
HAMEET MECTO B TOM Cliydae, KOria FOPUANYECKUE TOCICICTBUS CBA3bI-
BAIOTCS HE ¢ TeMHU (paKTamu, KOTOpPHIE YKa3aHbl B HOPMax MaTepHallb-
HOTI0 ImpaBa JJjid CIIOPHBIX HpaBOOTHOIHeHPIfI.

2. Henoka3aHHOCTh YCTAHOBJICHHBIX CYJIOM IE€pPBOM MHCTaHIUU
00CTOATENBCTB, WMEIOMNX 3HAa4YeHWe i Jena. VHade roBOps, Te
00CTOSATENBCTBA, KOTOPHIE CYJ TIOCYUTAT YCTAHOBICHHBIMH, B JEHCT-
BHUTENBHOCTH HE J0Ka3aHbl. Hampumep, dakr, Bxoadmmii B mpeamer
JOKa3bIBaHUS, TOJTBEPXKAECH HEIOCTOBEPHBIMH, IMPOTHBOPECUHBHIMU
JOKa3aTeIbCTBAMH JTHOO BOOOINE HE MOATBEPXKAECH KaKHMMH-ITHOO J10-
Ka3aTeIbCTBaMH, TUOO HE YKa3aHO, M0 KaKUM OCHOBAHHSAM OTBEPTHY-
THI T€ WM WHBIE JT0KA3aTeNbCTBA. BCTpeyaroTest cirydan, KOTAa Te WK
WHBIE JIOKA3aTeNhCTBA, MPEICTABICHHBIE JINIIAMH, YYaCTBYIOIINMU B
nerne, BooOIe He HaXOIAT OTPaKEHHS B CyI€OHOM PEIIeHHH.

3. HecooTBeTcTBHE BBIBOMIOB CyJa, M3JI0KEHHBIX B PEIIeHHH, 00-
CTOsITENbCTBaM jeia. JlaHHOe HapylleHHe BCTpedaeTcs, Hampumep,
KOTJla MaTepuajbHas HOpMa PerylupyeT IOpyTrrue MPaBOOTHOIICHHUS.
Wnwm >xe cytoM MOTYT OBITh MPAaBHIIBHO YCTAaHOBIIEHBI OOCTOSTENBCTBA
JieNa, HO Ha OCHOBE THUX OOCTOSITENICTB HEBEPHO KBATU(DUITUPOBAHBI
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NpPaBOOTHOILIEHHS CTOPOH. Hampumep, 1OroBop apeH/bl KBATU(HIIN-
pyeTcs CyJIOM Kak IOTOBOP O COBMECTHOU AESITETbHOCTH.

4. Hapymenue wiy HEMPaBHILHOE MPUMEHEHNE HOPM MaTepualb-
HOTO TIpaBa.

Hopwmsl MaTtepuanbHOro npasa CUMTAIOTCS HAPYLIEHHBIMU WM HE-
IMpaBUJIBHO IPUMEHCHHBIMU B ClIy4daec, €CJIU:

a) Cya He TPUMEHIT 3aKOH, MOJIeKaImuid mpuMeHennto. Hampu-
Mep, CyJ He MPUMEHHI 3aKOH, PEeTyIHUPYIOUINA CIIOPHBIE TPABOOTHO-
[IeHHUs, a PYKOBOJICTBOBAJICS KAKMM-TO WHBIM 3aKoHOM. JInGo cyn
JIOJDKEH OBUT MPUMEHUTH HOPMATHUBHBIM aKT OOJBIIEH FOPHINIECKOM
CHJIBI, HO TI0 KaKUM-TO TIPUYMHAM HE CIeJal 3TOT0;

0) cyn IpUMEHIJT 3aKOH, HE TOJUICKANTUH MpuMeHeHnto. B maH-
HOM cIy4dae CyJ PYKOBOJCTBYETCS 3aKOHOM, KOTOPBIM HE JOJDKEH
OBLT PYKOBOJICTBOBAThCA. Hampumep, mpuMeHseT 3aKOH, YTPATHBIIAN
CWITy WJIA UMEIOIINI HHOHM TIpeIMET PETyINPOBaHuUs, HEXKEIH MaTepH-
aIbHOE MPABOOTHOIICHNE, SIBIIIOIIEECS TPEIMETOM CIIOpPa;

B) CyJ HENpPaBWJIHHO MCTOJIKOBAJI 3aKOH, T.€. U3 COJEPKaHUS Mpa-
BIJIPHO TIPUMEHEHHOI HOPMEI ITpaBa C/iejial HEBEPHBIE BHIBOJIBI.

5. Hapymienne v HeNpaBMIIEHOE MPUMEHEHHE HOPM IPOoIleccy-
ANBHOTO TIpaBa.

YKka3aHHbIe HapyIICHUsS MOAPA3ICIAIOTCS Ha YCIOBHBIE M Oe3yc-
JIOBHBIE OCHOBaHUS JIJIsl OTMEHBI PEIICHUS.

K ycrioBHOMY OCHOBaHHWIO OTHOCHTCSI TaKO€ HapyIleHHe, KOTOpPOoe
MIPUBEIIO WM MOTJIO TMPUBECTH K HEMPABWILHOMY pa3pelleHHro Jiena.
Hampumep, HapylieHne mopsiika AOMpoca CBHICTENS, HapyIICHHE
MOPsIJIKa WCCIICZIOBAaHUSI MUCHMEHHBIX JI0KAa3aTelIbCTB, HO TPU YCIO-
BHH, YTO TaKO€ HAPYIICHHE MOBJIUSIO WM MOTIIO TOBIHATH HA Ipa-
BUWJIBHOCTH pa3peLieHus aena.

K 6e3ycnoBHBIM OCHOBaHHUSAM OTHOCATCS TaKUE HapyLICHHUs, KOTO-
pBI€ BIEKYT OTMEHY PELICHHUS B 0053aTeIbHOM MOPSIIKE, BHE 3aBHUCH-
MOCTH OT TOT'O, TIOBJIMSJIM JIU OHU KaKUM-TO 00pa3oM Ha CyTh pelle-
HUS WK HET.

Pemenue cyna nepBoii MHCTaHIIMK MOUICKUT OTMEHE HE3aBUCHMO
OT I0BOJIOB KACCALMOHHBIX JKaJ00bl, MPEACTaBICHHUS B ClTyyae, eCIIu:

1) nemo paccMOTpPEHO CyIOM B HE3aKOHHOM COCTaBe;

2) neno pacCMOTPEHO CyIOM B OTCYTCTBHE KOIO-JIMOO W3 JIMII,
Y4aCTBYIOIIUX B €JIC U HEC M3BCHICHHLIX O BPECMCHU U MCECTC CYHC6-
HOTO 3aceaHus;
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3) Tpu paccCMOTpEHNUH Jiena ObUTM HapyIICHBI MTPaBUIIa O S3bIKE, Ha
KOTOPOM BEJIETCS CyIeOHOE IPOU3BOICTBO;

4) cya paspeml BOIpOC O IpaBax U 00 OOS3aHHOCTSIX JIHI, HE
NPUBJICUCHHBIX K YUYaCTHIO B I€JIC,

5) pemieHne cyaa He TOMMUACAHO CYIbed MM KeM-Tubo U3 cynei
1100 TOAMICAaHO HE TEM CyJIbel MM HE TEMH CyAbSIMH, KOTOPBIE yKa-
3aHBI B pPEIICHUH CY/Ia;

6) pemeHre cyaa MPUHATO HE TEMHU CYABSIMH, KOTOPHIE BXOIMIH
B COCTaB CyJIa, PACCMATPHUBABIIIETO JICNO;

7) B iene OTCYyTCTBYET IIPOTOKOJ CyAeOHOTO 3aceaHus;

8) Tpu MPUHATHH pelIeHus Cy1a ObUTH HapyIIeHbI IPaBHUia O Tai-
HE COBEIIaHUS CyIeH.

ITo Hamremy MHEHHIO, TIEpeUeHb OE3yCIIOBHBIX OCHOBAHHMHA HE00-
XOJMMO [IOTIONIHHUTH €lle OJHUM: HapyIIeHHEe MPaBHWI IMOJCYIHOCTH
MpyU PacCMOTPEHUHU Jieja B NEpPBOM MHCTaHIMHU. B pgaHHOM ciyuae
Hapymraercss KOHCTUTYIIMOHHOE TPaBO KaXXJOTO Ha PacCMOTPEHHE
JleNia TeM CyJIOM U TeM CyIbeH, K MOACYAHOCTH KOTOPBIX OHO OTHECe-
HO 3aKOHOM.

§ 7. OnpenesieHue cyaa KacCAllMOHHON UHCTAHIMU

Ilo pesynpraTaM paccMOTpeHUs Jiena B CyJ€ KacCallMOHHOM WH-
CTaHIIMY IPUHUMAETCSA KaCCALMOHHOE ONpEAEICHHE.

Tak e Kak u cyneOHoe peleHne, JaHHbIH CyJeOHbIN aKT IpUHH-
MAaeTcsl B COBELATENbHON KOMHATE U COCTOUT M3 YETBIPEX YacTed —
BBOJHOMH, ONKCATENbHOI, MOTHBUPOBOYHOMN M PE3OTIOTUBHOM.

B 6600n01I wacmu onpexneneHuss coaepikaTcs ClIeIyIOLUIHe PEKBH-
3UTBI:

1) naTa u MecTO BBIHECEHUS OTpEIEICHUS;

2) HaUMEHOBaHME Cy/1a, BBIHECILIETO ONIPENIETIEHNE, COCTAB CYAa;

3) nuno, mojaBiee KacCallMOHHBIE )Kano0y, MpeacTaBIeHHE.

B onucamenvnoii wacmu usnaraercs KpaTkoe coaepKaHue o0xka-
JyeEMOT'0 peIlleHHs CyJaa MEepBOW MHCTaHIMH, KaCCAIIMOHHBIX KaJlo-
Obl, MpeICTaBICHUs, MPEACTABICHHBIX J0KA3aTeNbCTB, O0ObICHEHUH
JIUI, YYacTBYIOIIMX B PAacCCMOTPEHHUH Jella B CyJe KacCalMOHHON
WHCTaHIUH.

B momusupoeounoii uacmu nepeducisoTcs MOTUBBL, 110 KOTOPBIM
Cy[l TIpHILEN K CBOUM BBIBOJIA, CO CCBIJIKOM Ha 3aKOHBI, KOTOPBIMU CY [T
PYKOBOJICTBOBAJICS.
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Ilpu ocTaBieHUM KaCCAIlMOHHBIX JKajI00bl, MpEACTaBICHUS 0€3
YAOBJCTBOPEHHUS Cy/ 00s53aH yKa3aTh MOTHBBI, 10 KOTOPBIM JIOBOIbI
XKasto0bl, IPEICTABICHHUS OTKIOHSIIOTCS.

Ecnu nmeno HampaBisercs Ha HOBOE PacCMOTpPEHHUE, HEOOXOAMMO
yKa3aTh, KaKOE HapyIlICHUE JOMYIICHO U KaKMM 00pa3oM OHO JIOJIKHO
OBITH UCITPABIICHO.

B pezontomusnoii wacmu m3nararoTcs BRIBOIBI CyJa IO Pe3ysibTa-
TaM PacCMOTPEHUS KacCalMOHHOM KaIo0kI (TIpeICTaBICHNU).

Kpome Toro, B 3TOM akTe HEOOXOANMO PEIIUTHh BOIPOC O pacipe-
JeTIeHUH (I TIepepactpeieICHHN) Cy IeOHBIX PacXoI0B.

[Ipu oTMeHe pemieHHs cyAa MONHOCTHIO WM B YacTH W Tepeaade
JleJia Ha HOBOE€ PacCMOTPEHHE Cy/I, HAIOMHUM, 0053aH yKa3aTh JACHCT-
BUsI, KOTOPBIE JOJDKEH COBEPIINUTH CYJT IEPBON MHCTAHIIUU TP HOBOM
paccMOTpEHUH Jena.

Ecmu nmeno mepemaercs Ha HOBOE PacCMOTPEHHE, B PE30IFOTHBHOM
YaCcTH YKa3bIBAETCS, B KAKOM MMEHHO CY/]I IepeaeTcs JeJi0 M B KaKOM
COCTaBe OHO JIOJKHO OBITh PACCMOTPEHO.

B ciyyae yacTHYHOI OTMEHBI OTMEYAETCS, B KAKOM UMEHHO 4acTH
peleHne OTMEHSETCs, a B KaKOH ocTaeTcs 0e3 H3MEeHEHUSI.

Ecim orMensieTcs perieHne, KOTOpoe YK€ MOJTHOCThIO WM Yac-
TUYHO TIPHUBEJICHO B HCIIOJIHEHHUE, TO B PE3OJIOTUBHON YacTH yKa3bl-
BaeTCs O MOBOPOTE MCIIOIHEHHS WK O Tiepeaade JaHHOTO BOMPOCca Ha
paspeleHre cyia IepBoil HHCTaHIINY.

KaccammmonHoe ompeneneHue BCTYIIAeT B 3aKOHHYIO CHIIy C MO-
MEHTa €Tr0 BBIHECEHHUS M MOXKET OBITh 00’KAIOBAHO TOJBKO B MOPSIKE
Ha/30pa.

§ 8. CymHoCTh ¥ 3HAYeHHE 00KAJTOBAHUSA ONpe/lesIeHuil,
He BCTYNMBIINX B 3AKOHHYI0 CHJTY

Omnpenenenus cya NepBoil HHCTAHIIMH, 332 UCKIIOYEHHUEM OIpesie-
JICHUH MHPOBBIX CyAeH, MOTYT OBbITh 00aJloBaHBl B CyJ KacCallHOH-
HOW MHCTAaHLMU MyTeM MOJA4U YaACMHOU H#anobbl CTOPOHAMH U JIPY-
TUMHU JIUIaMH, Y4aCTBYIOIIMMH B ACJIC, 4 TAKKEC NPCACTABJICHUA —
MIPOKYPOPOM, €CIH:

1) aTto mpeaycmotpeno ['TIK PD;

2) ompeneleHHe CyAa WCKIIOYAeT BO3MOXKHOCTH JAIbHEHUINETO
JIBUKCHUS JeTia.
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K nepeoii epynne MOXHO OTHECTHU OnpedeneHus:

0 Iepenaue Jena B Jpyroi cya uiaM o0 OTKase B Iepefaye jaena
B Apyroii cyx (ct. 33 I'TIK P®);

0 TIPU3HAHWH JIMI, 3asBISIONIMX CAMOCTOSITEIILHBIC TpeOOBaHMUs
OTHOCHTEJIBHO MpEeaMeTa CIopa, TPETbUMH JIMIIAMU B paccMaTpHBae-
MOM Jieie Wi 00 OTKa3e B MPU3HAHWU TAKOBBIX TPETHUMH JIMI[AMU
(cr. 42 TTIK PD);

0 3aMeHe WM 00 OTKa3ze B 3aMeHe MpaBomnpeeMHHKa (CcT. 44
['TIK PD);

00 oTkaze B obecreueHnu 1oKkazatenbeTs (c1. 65 I'TIK PO);

M0 BOTPOCY PACTIOPSDKEHHUS] BEUIECTBEHHBIMU JIOKA3aTEIbCTBAMHU
(ct. 76 T'TIK PD);

0 BO3Bpare ayauo-, Buaeosanuceit (ct. 78 I'TIK PD);

0 BOTpPOCaM, CBSA3aHHBIM C CyneOHbIMH pacxoaamu (ct. 104
I'TIK PD);

00 OTKa3e CIOXHUTh CyAeOHBI mmTpad WM yMEHBIIUTH €ro
(cT. 106 I'TIK P®D);

0 BOCCTAHOBJICHWH WJIM 00 OTKa3e B BOCCTAHOBJIEHWH TIPOITYIIECH-
HOTO TiporieccyaigbHoro cpoka (ct. 112 I'TIK P®D);

00 obecnieuennu ncka (ct. 145 I'TIK P®D);

0 BHECEHHUH ncmpasieHuii B pemerue cyna (ct. 200 ['TIK PD);

00 0TKa3e B MPHUHATHH JOTOIHUTEIBHOTO perreHus cyaa (ct. 201
I'TIK PD);

0 pazwsicaennu pemenns cyna (ct. 202 ['TIK PD);

00 OTCpOUYKE WM O pacCpOUKe MUCTIONHEHUS PEIICHUsI Cyna, 00 13-
MEeHEeHHH crtocoba u nopsiaka ero ucrnonaenus (cr. 203 I'TIK PD);

00 WHIEKcAaMu NPHUCYXKIEHHBIX MOeHEeXHBX cymMM (cT. 208
I'TIK PD);

0 HEMEIJICHHOM HCIONHEeHMH pemenus cyaa (cr. 212 I'TIK P®)
U HEKOTOpBIE APYTHE.

Ko émopoii epynne otHOCATCS onpedenenus 006 OTKa3e B IPUHATHN
3a4BJICHUS, O BO3BPAIIEHUM HCKOBOI'O 3asBJICHHs, 00 OCTaBJICHUU
HCKOBOT'O 3asBJICHUS 0€3 ABMXKEHUS, O IPUOCTAHOBICHNUH, IPEKpalle-
HHUM IPOU3BOACTBA 110 AEy, 00 OCTaBICHUH 3asBIEHUS 0€3 paccMoT-
penus (ct. 134-136, 218 I'TIK P®).

Ha ocranpHble ompeneseHHs Cyla NEpBOW HMHCTAHIMM YacTHBIC
XKaJo0bl, MPEICTaBICHUS IPOKYPOpa HE IOAAIOTCS, HO BO3PAKCHHUS
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OTHOCHUTCJIIBHO HUX MOTYT OBITh BKJIIOYEHBI B KaCCallMOHHBIC )KaJ'IOGY,
MIPeCTaBIICHHE.

IlepecmoTp ompeneneHus B KacCallMOHHOM MOPSAJKE OCYIIECTB-
JACTCA IO TEM XKC€ IMPOLECCYaIbHBIM IIpaBHJIaM, YTO U IIEPECMOTP
pEelIeHU.

Cyn KaccallMOHHOW HWHCTAHIIMH, PACCMOTPEB YACTHYIO Kaloly,
MIpeICTaBIeHNE IPOKYpPOpa, BIIPaBe:

OCTaBHTH OTpEAENCHIE CyAa MEePBON MHCTAHINH 0e3 M3MEHEHUs,
a xanmo0y, mpecTaBIeHIE MPOKypopa — 0e3 YIAOBICTBOPCHISI;

OTMEHUTH OTpefesieHNe CyJla W TepeaaTh BOIIPOC Ha HOBOE pac-
CMOTpEHHE B Cy/ IEPBO WHCTAHIINY;

OTMEHUTH OMPEJeIIEHNEe CyAa MOIHOCTHIO WM B YacTH W pas3pe-
[IUTH BOIPOC TI0 CYIIECTRY.

Onpenenenue cyia KaCCallMOHHOM MHCTAHLMU MO YACTHOM Kajo-
0e, TIpeJCTaBIeHUIO MPOKYpOpa BCTyHaeT B 3aKOHHYIO CHIIy CO ITHS
€r0 BBIHECCHH.



PA3OEN IV. NEPECMOTP BCTYNUBLUUX
B 3AKOHHYIO CUNY CYAEBHbIX MOCTAHOBIIEHUN

I'naBa 18. IIpousBoacTBo
B Cy/Jle HAA30PHON MHCTAHUNH

§ 1. IIpaBo Ha oOpanieHue B CyJ1 HAA30PHOI HHCTAHIMU

[TepecMOTp BCTYNUBIIMUX B 3aKOHHYIO CHJIy PEIICHUH, Onpejaelie-
HUW B CyJie HaJI30PHOW MHCTAHIMU SIBJISIETCS CTaMeN Tpa’kJaHCKOro
nporecca. B maHHOW cTaguy MOTYT OBITH NMEPECMOTPEHBI pEIIeHUs
u onpenenenus Bcex cyaoB Poccuiickoit denepanuu, 3a UCKIIOYEHU-
eM IIpesuanyma Bepxosroro Cyna PO.

IIpaBo Ha oOpaiieHue B Cy/a Ha30pHOW WHCTAHIIMH PUHAIICKUT
JIMIIaM, YYacTBYIOUINM B JIeJie, U IPYTHM JIMIIaM, YbH TpaBa U 3aKOH-
Hbl€ WHTEpECHl HapyIIeHbl CyIeOHbIMH TOcTaHOBIeHHsMH (cT. 376
I'TIK PD).

®enepanpHbii 3aKoH OT 4 aexabps 2007 r. Ne 330-®3 BHec nzme-
HeHust B 4. 2 cT. 376 I'TIK P®, npexycmorpes, 4To cyneOHbIe MoCcTa-
HOBIICHUSI MOTYT OBITh OOKaJIOBaHBI B CYJ| HAJI30PHOW WHCTAHIIUU
B T€UYEHUE 6 MECSIeB CO JHSA M3 BCTYIUICHHUS B 3aKOHHYIO CHIY TpHU
YCIIOBUM, YTO yKa3aHHBIMU JIUIIAMH OBUIA MCUEPIIaHbI HHBIE YCTAHOB-
JICHHBIE 3aKOHOM CITOCOOBI 00XaJIOBaHHS CYACOHOTO IMOCTAHOBICHUS
JI0 JTHSI €r0 BCTYIUICHHUS B 3aKOHHYO CHITY .

[IpaBo Ha oOparieHre B Cy1 HAI30PHOW HHCTAHIIUN C MIPEACTABIIC-
HHUEM O MEPECMOTpe BCTYIUBIINX B 3aKOHHYIO CHITY PEIIEHUH U OTpe-
JIENICHUI cyna, eciy B PacCMOTPEHHH Jieia ydJacTBOBal IMPOKYpOp,
UMEIOT JOJDKHOCTHBIE JINIIA OPTaHOB MPOKYPaTypHl, yKa3aHHBIC B 4. 4
ct. 377 I'TIK PO.

Cratbs 34 I'TIK P® otHOCHT npoKypopa K JIMIAM, YY4aCTBYIOIIUM
B nene, a cr. 35 ['TIK P® mpenocTaBiisieT npaBo AaHHBIM JHIIAM 00-
JKaJIoBaTh CyJieOHbIe TocTaHOBIeHHS. B coorBerctBum ¢ IlocTaHoB-
jgenuem [lnenyma BC P® ot 20 ssuBaps 2003 r. Ne 2 nmpaBoMm 00-
palieHust B CyJl HaJ30pPHOW MHCTAHIMK O0JIaZaeT MPOKYPOp, SBIISEO-
IIWIACS JINIIOM, YYacCTBYIOIIMM B Jiejie, HE3aBUCHMO OT TOTO, SIBHJICS
JIM OH B 3acellaHKe Cy/ia TIepBOil HHCTaHIINY.

' Cwm. Takke: N1cbMo BepxoBHoro Cyga P® ot 21 uona 2004 r. Ne 52-kopa-
2004 «O6 wncuucneHum cpoka, YCTAHOBIEHHOrO Anis obxanoBaHusi cyaebHbIx
NOCTaHOBMEHMWI B Nopsake Haa30pay.
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CrnenoBaTensHO, IPaBO Ha 00KaJOBaHUE PEHICHUH, ONpeaeIeHui
B TIOPSIZIKE HAJ30pa MPUHAUICKUT: a) JIMIAM, YYaCTBYIOIIUM B JIEJIE;
0) nmuraM, He YJacTBYIOIINM B JIeTie, €CJIM UX MpaBa W 3aKOHHEIC WH-
Tepechl HAPYIICHbBI 00)KATyEeMbIMH CYI€OHBIMH OCTAHOBJICHUAMH '

CynieOHble TIOCTaHOBJICHUSI MOTYT OBITh 00KaJIOBaHBI B CyJIe HaJI-
30pHOW MHCTAHIIUH B TEUCHHE O-TH MECSIEB CO JTHS UX BCTYIUICHUS B
3aKOHHYIO cmily. Ecnm ke yka3aHHBIH CPOK OBUI MPOIYIIEH ydacT-
BYIOIIIUM B JIEJIC JIMIIOM, KOTOPBIA ObUT HAMEpEeH I0JIaTh HAJI30PHYIO
’Kajo0y WU MPEJICTaBICHUE, TO CYJl, YIUTHIBAs YBAKUTEIbHBIC MPU-
YHHBI, MOXET MPOITYIEHHBIH CPOK BOCCTAHOBUTD.

Hauayio TedeHust 3TOro cpoka OnpeiessieTcsi ¢ MOMEHTa BCTYILIe-
HUS 00KaITyeMoro CyZIcOHOTO MIOCTAHOBJICHUS B 3aKOHHYIO CHITY.

§ 2. [lopsinok mogaYu HAA30PHOM KATO0BI
WU NMPeCTABJIEHUS] TPOKYpPoOpa

3akoH (ct. 377 I'TIK P®) onpeaenseT mopsiok Moadn HaI30pHON
KaoOBbl HJTH MIPEJCTABICHUS IPOKypopa.

Hanzophas xano0a win npencraBieHue MpoKypopa MoJgaercs He-
NnoCpeOCmBeHHo 6 cy0 HA030PHOU UHCAHYUU.

HapnzopHas sxano0a nim npeacTaBieHHe TPOKYpPOpa MOAAETCS:

Ha KaccalMOHHBIE ompejaeneHus BepXoBHBIX cynoB pecmyOIIuK,
KpaeBbIX, 00JJACTHBIX CYZIOB, CYJIOB TOPOIOB (peepallbHOrO 3HAUCHHS,
CyJa aBTOHOMHOH 00JacTH, CyZOB aBTOHOMHBIX OKPYTOB; Ha amesuisi-
LUOHHBIE PEIICHHS U OTpeesIeHHs PAOHHBIX CYJOB; Ha BCTYIHBLIHE
B 3aKOHHYIO CHJIy CylIeOHBbIC MPHUKAa3bl, PELICHUS U ONpeeNICHUs paii-
OHHBIX CYZOB M MHPOBBIX CYIEH — COOTBETCTBEHHO B MPE3UIUYM
BepxoBHoro cyma pecnyOiMKu, KpaeBOro, OOJIACTHOTO Cyna, CyAa
ropoaa QeneparbHOrO 3HA4YEeHUs, CyJa aBTOHOMHOW 00JacTH, cyaa
ABTOHOMHOT'O OKpYTa;

Ha KacCallMOHHBIE OINPEJeNICHHsI OKPYKHBIX ((PIOTCKUX) BOSHHBIX
CYyJIOB; Ha BCTYIIMBIINE B 3aKOHHYIO CHJIy PELIECHHS U OIpeJeNeHus
TrapHU30HHBIX BOCHHBIX CYJIOB — B TIPE3UANYM OKpPYKHOTO (proTcko-
r'0) BOEHHOTO Cy/1a;

Ha TOCTAHOBJICHUS NPE3UTUYMOB BepXOBHBIX CyJOB peciyOiuK,
KpaeBbIX, 00JIACTHBIX CYJIOB, CYJOB TOpOJIoB (herepanbHOro 3HaYeHu s,

' Cm.: HayyHo-npakTuyeckuin kommeHTapuii k ITIK P® / Mog pea. B.M. Xyii-
koBa, B.K. MyuunHckoro, M.K. TpeywHukosa. M., 2003. C. 737.
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Cylla aBTOHOMHOM 00JacTu, Cy/JI0B aBTOHOMHBIX OKpPYT'OB; Ha Kacca-
[IUOHHBIE OmpezieNieHNs] BEpXOBHBIX CyZ0B pecryOiuK, KpaeBbIX, 00-
JIACTHBIX CYJOB, CYJOB TOpOJOB (hefepanbHOTO 3HAYEHHS, CyJa aBTO-
HOMHO# 00J1aCTH, CyJJOB aBTOHOMHBIX OKPYTOB, a TaK)Ke€ Ha BCTYTIHB-
M€ B 3aKOHHYIO CHJIy PEIICHHS W ONpEAENICHHs PailOHHBIX CYOB,
MPUHATHIE UMW 10 TIEPBOM HWHCTAHINH, €CIIM yKa3aHHBIC peIeHHUs
W OIIpeJieNieHnsl ObUTM O00XKaJIOBaHBI B TPE3UANYM COOTBETCTBEHHO
BepxoBHOro cyma pecryOJIMKH, KpaeBOro, OOJacCTHOTO Cyna, cyaa
ropoaa (emepalbHOTO 3HAYCHUS, CyJa aBTOHOMHOW 0OJacTH, cyaa
aBTOHOMHOTO OKpyra, — B CyneOHyI0 KOJUIETHIO MO TPa)XTaHCKAM
nenam Bepxosaoro Cyna P®;

Ha TIOCTAaHOBJICHHS MTPE3UINYMOB OKPYKHBIX ((PIIOTCKUX) BOSGHHBIX
CYJIOB; Ha KaCCallMOHHBIE ONpeAeNeHHsI OKPYKHBIX ((PIOTCKUX) BOCH-
HBIX CYJIOB, a TaK)X€ Ha BCTYNHUBIINE B 3aKOHHYIO CWIIy pEIICHUS
Y OIIpeNIeIeHNs] TAPHU30HHBIX BOCHHBIX CYJIOB, €CIHM YKa3aHHBIC CY-
JneOHbIe TOCTAaHOBIIEHHUS OBLIIM 00KalOBaHBI B MPE3UIUYM OKPY>KHOTO
(pmotckoro) BoeHHoro cyna, — B BoenHyro kosuternto BepxoBHoro
Cyna P®;

Ha BCTYIUBIINE B 3aKOHHYIO CUJIy peLIeHMs U ompenesneHus Bep-
XOBHBIX CYJIOB pECITyOJIMK, KpaeBbIX, 00JaCTHBIX CYJOB, CYJIOB TOpO-
noB (enepanpHOro 3HaueHHs, CyJa aBTOHOMHOI 00JacTH, Cy/JI0B aB-
TOHOMHBIX OKpPYTOB, NMPHUHATBIE MMH IO NEpPBOM HMHCTaHIMH, €CIU
yKa3aHHBIE pEeIIeHUs U ONpeAeNeH s ObUIN MPEeIMETOM KacCaIllHOHHO-
ro paccmoTpenus B BepxoHom Cyne P®; Ha BCTymuBIINE B 3aKOH-
HYIO CHIIY pEIllCHHs M ONpPEJeNICHHs] OKPYKHBIX ((IOTCKUX) BOSHHBIX
CYJIOB, €CIIM YKa3aHHbIE PEUICHHS M ONpeeNeHHUs ObLIM IMPeaMeTOM
KaccaluoHHOTo paccMmoTrpenus B Bepxosuom Cyne PD; na BcTynms-
mre B 3aKOHHYIO CHJIy pemieHus u onpeaeneHus BepxosHoro Cyna
P®, npuHATHIE UM IO IEPBOM MHCTAHLMM; Ha onpeneneHus Kaccanu-
onHOM Koyuieruu Bepxosaoro Cyma P®; na ompenenenns CyneOHOU
KOJUIETHH TI0 TpaknaHckuM nenam BepxoHoro Cyna P®, BerHecen-
HBIE €10 B KaCCAIlMOHHOM TIOPSIZIKE; Ha ornpenereHns BoeHHo koiie-
run BepxoHoro Cyna P®, BEIHECEHHBIE €10 B KACCAITMOHHOM TIOPS-
ke, — B [Ipesummym Bepxosraoro Cyaa PO®.

YKanoOb1, mpeacraBiieHns TpoKypopa Ha ompexneneHus Cyned-
HOM KOJUIErMH MO rpaxaaHckum aenam BepxosHoro Cyna P® u
Boennoit konneruu BepxoBaoro Cyna P®, BeiHECEHHbIE UMU B HAJI-
30pHOM mopsanke, nogarorca B Ilpesunuym BepxosHoro Cyna P®
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MIPHU YCJIOBHH, YTO TaKWE OMPEACNICHHs HapyIIal0T €IWHCTBO Cyaed-
HOH NPaKTHKHU.

C mpeacTaBIeHUsIMH O TIEPECMOTpPE BCTYIMBIINX B 3aKOHHYIO CH-
JIy pEIICHUM, OMpPENeNICHU CYJI0B W TOCTAaHOBJICHUN MPE3UTNYMOB
CyJ0B HaI30pHOW MHCTaHIMH B Poccuiickoit deneparnu Brpase 00-
parmarscs:

I'enepanphbiil pokypop Poccuiickoit @enepanun U €ro 3aMecTH-
TEeJIM — B JII00OH Cy Ha30pHOW MHCTaHLIUHY;

MPOKYpOp pecnyOyivku, Kpas, obiact, ropoia deaepaibHOro
3HAYEHUsI, aBTOHOMHON 00JacTH, aBTOHOMHOTO OKpYra, BOEHHOTO
okpyra (¢yora) — COOTBETCTBEHHO B Ipe3uauyM BepxoBHoro cyna
pecnyOiuKu, KpaeBoro, 001aCTHOTO Cy/1a, CyJia ropojia peaepaibHOro
3HAYEHUsI, CyJa aBTOHOMHOW OO0JIacTH, CyJa aBTOHOMHOTO OKpyTa,
OKPYKHOTO ((DJIOTCKOT0) BOGHHOTO CY/a.

[Ipencenarens BepxoBaoro Cyma P® wmimm ero 3aMecTUTENh NMe-
0T TIPaBO 1O Xasto0e 3aNHTEPECOBAHHBIX JIUI] WX TIO TIPEICTABICHUIO
npokypopa BHecTH B [Ipesunnym BepxosHoro Cyma P® npencranie-
HUE O TEPecMOTpe B TOpPSAKE HaA30pa CyNeOHBIX MOCTaHOBJICHHH,
HapyIIaIUX IpaBa, CBOOOIBI WM 3aKOHHBIE MHTEPECHl HEOompere-
JIEHHOTO Kpyra JIUI, WHbIE ITyOJIMYHbIE WHTEPECHl JHOO TMPHHATHIX
C HapyIIEHHEeM TPaBHJ IIO/IBEJOMCTBEHHOCTH WJIM TMOJICYIHOCTH
(ct. 389 I'TIK PD).

Yka3zaHHbIE Kan00a WK MPEJCTaBICHUE MPOKYypOpa MOTYT OBITh
MOJIaHBI B TeUeHHE 6 MECSIEeB CO JHs BCTYIUICHHUS CyIEOHBIX IMOCTa-
HOBJICHUH B 3aKOHHYIO cuily. PaccMoTpeHue nena B 3TOM citydae mpo-
MCXOIUT 10 OOLIMM NpaBHaM PacCMOTPEHUS Jiefia B CyIeOHOM 3ace-
JaHWU CyZa HaJ30pHOH MHCTaHLIMH, C YYETOM TOT'O, YTO JOJDKHOCTHOE
JIMILI0, BHECIIEE NPE/ICTaBICHUE, HE MOXKET B HEM Y4acTBOBATb.

§ 3. Coaep:xanue HaA30PHOM KAT00bI
WJIN MPeACTABIEHUS MPOKYpopa

Cratps 378 I'TIK P® (B otiimume ot I'TIK PCOCP) uerko omnpene-
nsieT TpeOOBaHMSA, KOTOPBIE MPENbSIBISIOTCS K Haa30pHOM jkKanobe
(npencraBnenuro). K HuM oTHOCATCS:

1. TlonHoe HaMMeHOBaHME Cy/Aa HAJ30pPHOW MHCTaHIMU (HANpH-
mep, [Ipesnanym BepxosHoro Cyna PO, CyneOHast kosuierus mo rpa-
)aaHckuM aenam Bepxosroro Cyna P®).
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2. HaumenoBanue muila, nojaBiiero xaino0y (IpeacTaBicHHE)
C YKa3aHMEM MeCTa >KHUTENbCTBA (WM (PAaKTHUECKOTO MPOKMBAHUA)
U TIPOIIECCYATBHOTO TOJIOXKEHUS B TaHHOM jeine. Jlaetrcst madopManus
U TI0 IPYTUM JIMIIaM, YIaCTBYIOIIAM B JIENE, U UX aJipec.

3. HeoOxomuMo yka3zaThb CYIBI, pacCMaTpHBAaBIINE IEI0 B CYIE
MepBOM MHCTAHIIUU, aleJUISIIMOHHOM, KacCaIlMOHHOW WM HaJI30pHOMN
WHCTAHITUH U COOTBETCTBEHHO COACPIKAHUE TIPUHATHIX HMH PEIICHHM.

4. Ilynkter 5-7 ct. 378 T'TIK PO 00s3bIBatoT JIUII, MOAABIINX Ka-
100y (TpeacTaBlIeHne), YKa3aTh Ha PelieHUe WIK ONpE/IeICHUE Cya,
KOTOPBIC 00XKATYIOTCA, 3aTEM MOAPOOHO OMKMCAThH AOMYIIECHHBIE CYI0M
CYILIECTBCHHBIC HApYIICHUS 3aKOHA U CHOPMYIUPOBATH POCHOY JIH-
11a, IOJABIIEro kajao0y (IpeacTaBieHue).

HocTanoBaenuem Ilinenyma BC P® ot 20 suBapsa 2003 r. Ne 2
(. 23) pazwsicHeHo, yto B cuiy cT. 387 I'TIK P® ocHoBanusimMu s
OTMEHBI WU U3MEHEHHS CYACOHBIX TTOCTAHOBICHH B MOPSIKE HAA30-
pa SABISAIOTCS HE JIIOOBbIC HAPYIICHUS HOPM MAaTEPUALHOTO WU TIPO-
[ECCYyalIbHOTO MpaBa, a TOJBKO T€, KOTOPhIC IMPU3HAHBI CYIICCTBECH-
HBIMH.

CrnietyeT COTJIAaCUTBCS C MOHSITHEM CYAeOHOr0 Haa30pa, KOTOPBIH
JIOJDKEH XapaKTepU30BaTh TOJIBKO YIPABICHYECKYIO, OpTaHU3aIHOH-
HYI0 JeATelnbHOCTh cyAa. OCYIECTBICHHE TAaKOW NeSTeILHOCTH
B IIPEAYCMOTPEHHBIM 3aKOHOM TIOPSIKE TIO3BOJIUT ONIEPATUBHO pearu-
pOBaTh Ha JOMyCKaeMbIe CyJaM{ HapyIIeHUS W IMPUHUMATH CBOEBpE-
MEHHO MEpHI TI0 YCTPaHEHHWIO W TPEIOTBPAIICHHIO HApPYIICHUH me-
(beKToB Cye0HOI AEATETBHOCTH '

5. JIuna, He NPUHUMABIIIUE YYacTHE B JieJie, TOJDKHBI B HAaJI30PHOM
)ayo0e ykasaTh, KaKHe paBa M 3aKOHHBIC MHTEPECHI 3TOrO JIMIIA Ha-
PYIICHBI BCTYTHMBIIEM B 3aKOHHYIO CHIIY CYJE€OHBIM IIOCTaHOBJICHUEM
(1. 3 ct. 378 T'TIK P®). Taxxe 3TO MpaBoO JaHHBIM JIUIIAM TIPEOCTAB-
neHo ucxonas u3 4. 1 c¢r. 376 I'TIK PO.

HeoOxoamMo Takke OTMETHTB, YTO €CIIM HaI30pHAs jkaoda wid
MpeCTaBIIEHHE MPOKYpopa paHee MMOJaBajliCh B HAJA30PHYIO WHCTaH-
U0, TO B HUX JIOJDKHO OBITh YKa3aHO HA MPUHATOE PElIeHHe Cy/Ia.

OpnauM 13 00X TpeOOBaHMIA, MPEIBIBICHHBIX K HAI30PHOH Ka-
n00e (MPeACTaBIICHHIO), SBJIACTCS ITOAIUCH JIUIIA, MOJIAFOIIETO a0y,

' Cwm.: Bopucosa E.A. MpoBepka cyaebHbIX akToB MO rPaKAaHCKUM Aenam.
M., 2006. C. 207.
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WK €ro npeacTraBUTCIIA. HO,Z[HI/ICB npeaACTaBUTEIA JOJDKHA OBITH 3a-
BEpeHa B JIOBEPEHHOCTH, MPHUJIAracMoi K xajooe.

[IpencraBienue MpoKypopa AOHKHO OBITH MOAMHCAHO MPOKYPO-
pom cortacHo 4. 4 ct. 377 I'TIK P®.

K Ham3opHoii xanobe (IpeacTaBieHno) HE00X0IUMO TTPUIIOKUTE
3aBCPCHHBIC COOTBCTCTBYIOIIMM CYAOM KOIIMHU HNPHUHATBIX II0 OCITY
CyJIeOHBIX TTOCTAHOBIJICHHUI — IO YHCITY JIUII, yYaCTBYIOIIUX B JICIIC.

§ 4. Ilopsinok BO30YxK/AeHMS /1es1a
B Cy/ie HAA30PHOM MHCTAHLUH

Kax ormeuaer Koncturynmonnstii Cyn PD, mpou3BoacTBO B Cylie
HAJ30pPHON MHCTAHIIUHA YCTAHOBJICHO 3aKOHOJATEJIEM B KadeCTBE J0-
MOJIHUTEIHFHOW TapaHTUX KOHCTUTYIIMOHHOTO TpaBa TPa)KaaH U opra-
HU3AMA Ha CyIEOHYIO 3allUTy, Y4TO OOYCIIOBIMBAET OCOOCHHOCTH
3aKOHOJIATEIPHOTO PETYIHPOBAHUS JAHHOTO IPOIECCYTBbHOTO WH-
crutyTa’.

B HacTosiee BpeMst BO30YKICHUE HA30pPHOTO MPOU3BOJICTBA 3a-
BHCHT OT CJMHOJMYHOTO PEIICHHUS CYIbH, KOTOPOMY IepeiaHa Ha
paccMoOTpeHne kamoba WM TMPEACTaBIICHWE, W IPoIecc Iepenadn
Jlena B CyJl Ha30PHOW WHCTAHITUHU ISl PACCMOTPEHUS 1O CYIIECTBY
YCJIIOBHO MOKHO Pa3IeUTh Ha HECKOJIBEKO ATAIIOB.

Cornacuo cr. 379" I'TIK P® nam3opHas kanoba Ml MpeacTaBiie-
HUE TPOKYpOpa BO3BPAIAIOTCS CYAbEH 6e3 paccmMompenus no cyuje-
Ccmgy B CIENYIOMUX CIyJasx:

eciaum xajmoba WM TPeACTaBlIeHHE HE OTBEYAIOT TPEOOBAHUSM,
npeaycMoTpeHHbIM 1. 1-5, 7 4. 1, 9. 4-7 ct. 378 I'TIK P®;

eCciM XKayioba WM TPECTaBICHUE MOJAHBI JTUIIOM, HE UMEIOIUM
mpaBa Ha oOpaleHue B Cy1 HaJ30pHONH MHCTAHIIHH;

€CJIM TIPOIYIIEH CPOK O0XKAIOBAaHUS CyIeOHOTO IOCTAHOBIICHUS
B TTOPSIZIKE HAI30pa U K kKasiobe He MPUIIOKEHO BCTYIUBIIEE B 3aKOH-
HYIO CHUTY OTIPEJICIICHHE Cya O BOCCTAHOBIICHUH 3TOTO CPOKa;

©CJIH JI0 TIPUHATHS JKaI00bl WM MPEACTABICHUS K PACCMOTPCHHIO
TI0 CYIIECTBY TMOCTYIIIIA TPOoch0a 00 WX BO3BPAIICHUN HIIH OT3HIBE;

eCIIH Kayioba WM MPEJICTaBIICHNE MMOJaHbl C HAPYIIEHUEM ITPaBHIT
TIOACYTHOCTH, yCTaHOBIEHHBIX cT. 377 ['TIK PD.

' Cwm. Onpepenenne KoHctutyumoHHoro Cypga P® ot 12 wmona 2005 r.
Ne 314-O // BecTHuk KoHcTuTyumoHHoro Cyaa P®. 2006. Ne 1.
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Hanzopnas xano6a nim npencTaBieHne IPOKypopa J0KHBI OBITh
BO3BpalieHbl B TedeHue 10 mued co MHS MX MOCTYIUICHUS B CyI Hal-
30pHOM MHCTAHIIUH.

CornacHo ct. 380" I'TIK Pd HanzopHas xano6a (IpencTaBiIeHue
MPOKYpPOpPa) U3y4JaroTCs:

1) B mpe3unuyme BepxoBHOTO cyna pecrmyOauky, KpaeBoro, oona-
CTHOTO CyJa, cy/ia ropoja (enepaibHOro 3HAYCHHs, Cylla aBTOHOM-
HOH 00JIacTH, cyJa aBTOHOMHOTO OKpYyTa, OKPYXHOTO ((hJIOTCKOTO)
BOCHHOI'O CyJla — TIpeJice/iaTeNieM MM 3aMECTHTENIEM TpeJiceaTels
COOTBETCTBYIOIIEro CyJa KOO M0 WX TMOPYYEHHUIO CYAbEH JaHHOTO
Cyna;

2) B CyneOHOW KOJUIETHH TI0 TPa)KJTaHCKUM JeiiaM BepXxoBHOTO
Cyna P®, Boennoii xomiernn BepxosHoro Cyma P®, Ilpesumumyme
Bepxosnoro Cyna P® — cynbeit Bepxosnoro Cyna PO.

CremyronyM 3TaroM SIBJISIETCS PAaCCMOTPEHHUE HAI30PHOM KamoObI
WM TIPEJICTAaBIICHUS TIPOKYpOpa 10 MaTepraiaM, MPHIOKEHHBIM K JKa-
no0e (TTpeaCcTaBIeHHIO ), JINOO TI0 MaTepraliaM UCTPeOOBAHHOTO JIea.

Cynen, ykasannbie B cr. 380" TTIK Pd, cBoMM ompejeneHHeM
BIIpaBe:

OTKa3aTh B Iepenade HaJA30pHOH xKaoObl (MpeACTaBICHUS MMPOKY-
popa) sl pacCMOTPEHUS B CyeOHOM 3acelaHuy HaJI30pHOW WHCTaH-
U, €CJIIN OTCYTCTBYIOT OCHOBAHHA IJId IEPECMOTpPA. HpI/I 3TOM JXa-
n00a, MpeICTaBIeHUe MPOKYPOpPa U KOIMH CyICOHBIX TOCTAHOBIICHHN
OCTaIOTCS B Cy/Ie HaJ30pPHON HMHCTAHIIHH;

repenaTh Ha3OPHYIO XKamoOy (MpeacTaBlIieHue MPOKypopa) ¢ JIe-
JIOM JUI PacCMOTpPEHUs B CyJeOHOM 3acelaHuW CyAa HaJa30pHOU WH-
craumuu (ct. 381 I'TIK PO).

B Tex caywasx, ecnu cyaps paccMaTpuBal HAJI30PHYIO KaloOy
(mpencTaBieHHe MPOKYpoOpa) MO MaTepuajaM HCTPEOOBAHHOTO Jela,
OH BIIPaBe PEIINUTh BOMPOC O MPHUOCTAHOBIICHWH WCIIOTHEHHUS pellle-
HUS CyJa 10 OKOHYaHUS TIPOM3BOJICTBA B Cy/Ie HaI30pPHOI MHCTaHIINH,
TIPH HATMIHH 00 3TOM ITPOCHOBI 3aMHTEPECOBAHHOTO JINTIA.

[Ipencenarens Bepxoaoro Cyna P®, ero 3amecturess BIpaBe He
COTJIaCUThCH C ompenenenneM cyasu BepxosHoro Cyaa PD 06 oTkaze
B Tiepeiaue kajo0sl (MpeacTaBiIeHns MPOKypopa) B CyA HAA30pHOU
WHCTAHIIUU U BBIHECTH onpedejienue 0 e20 OMMeHe U nepeoave Hao-
30pHOU J#canobwl (IPEICTABICHNUS) C JIEJIOM JIJIsl pACCMOTPEHHUS B CY-
JIeOHOM 3acelaHuH Cy/1a HaI30PHON HHCTaHIIHH.
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Hanmzophast »xanoba WM TMPEACTABICHHE IMPOKYpoOpa, IOJaHHBIC
B Cyne0HyI0 KOJUIETHIO 10 TpakaaHCKUM jeiam Bepxosaoro Cyaa PO
wim B Boennyto komternto BepxoBHoro Cyna PO Ha cynebHbie mocra-
HOBJICHUS C JICJIOM B CiIydae Iepefadu ux Ui PaCCMOTPEHHS B CyAe0-
HOM 3aCeIaHWU Cy/la HaI30pHOW WHCTAHINH, HAIIPABIITIOTCS COOTBET-
ctBeHHO B CyneOHyI0 KOJUIETHIO TI0 TPaXKIaHCKUM JaenaM BepxoBHOTO
Cyna P® umu B Boennyro komternto Bepxosroro Cyna PO.

3aKOHO/IATENBCTBOM YCTAaHOBJICHBI CIEAYIONINEe CPOKH PAacCMOT-
pEeHHs HAA30PHOMN KaJ00BI WIIH TIPECTAaBIEHHS MPOKYypopa:

B HAQJ30PHOM WHCTAHITNH, 3a HCKIoYeHWeM BepxosHoro Cyma
P®, — He Oomnee yem MecsIIl, eciu JelI0 He OBUTO MCTPeOOBaHO, U HE
Oosee yeM 2 MecsIa, eCi Aeli0 ObUT0 MCTpeOOBaHO, HE CUMTas Tie-
pHoJa BpEMEHH CO JHS UCTPeOOBaHUS Jenia 10 JHS €ro MOCTYIUICHUS
B cya Ham3opHOU uHeTaHIMH (4. 1 c1. 382 I'TIK PD);

B BepxoBHoMm Cyne PO — He Oonee 2 MecsieB, eciy Jemo He ObI-
70 UCTPeOOBaHO, U He Oojiee YeM 3 MecsIla, €CIIH JIeN0o OBIIIO HCTpe-
6oBano (4. 2 ct. 382 I'TIK PD).

3akoH (4. 3 cr. 382 I'TIK P®) npexycmarpusaet, uto [Ipencena-
tenb BepxoBHoro Cyaa P® wmm ero 3amecturens B cirydae uctpebo-
BaHUs Jiena (C y4eTOM ero CII0KHOCTH) MOTYT IPOJUIATH CPOK, HO HE
OoJee, yeM Ha 2 MecsIa.

Ecmm cyapst oTkaspiBaeT B Tiepefade HAI30pHOM JKajloOBl HITH
MPECTaBICHUS TPOKypopa Ui PacCMOTpPEHHUs B CyIeOHOM 3aceia-
HUM HAJI30pHOW WHCTAHIIUW, OH BBIHOCHT MOTHBHUPOBAaHHOE OIpeEe-
nenwne (ct. 383 I'TIK P®), xoTopoe AOKHO COAepKaTh: 1aTy U MECTO
€ro BBIHECEHUs, (DaMUIMIO Y WHUIIMAJBI CYAbH, KOTOPBIA BBIHEC OII-
peneicHrne, a TaKKe YKa3bIBAaeTCs HAWUMEHOBAHWE JIMIA, TOJABIIETO
HAQI30PHYIO Kano0y WM MpeAcTaBiIeHHE MpoKypopa. B cogepxanun
OTpE/ICTICHHUS YKA3bIBAIOTCS TaKXKe BCE CyACOHBbIC MOCTAHOBJICHUS,
KOTOPBIC 00KATYIOTCS, ¥ IPUBOJISATCS YETKUE MOTHBBI OTKA3a.

Eciu cynbs Ham30pHONW WHCTAHIIMU YCTAHOBHT OCHOBAHHS JJIS
OTMEHBI CyZIcOHOTO aKTa B MOPSIIKE HAA30pa, TO OH BBIHOCHT MOTHBH-
POBaHHOE ONpEJCIICHUE O Tepeaade HaJI30PHOHN KanoObl WM Tpe-
CTaBJICHUS MPOKYpOpa Uik pACCMOTPEHHUS B Cy/Ie HaJI30PHOIN MHCTaH-
1w (ct. 384 I'TIK PO).

[Tocne 3TOrO Cynbs BMECTE C BHIHECEHHBIM ONpECICHHUEM W Ma-
TEepHUaJaMH JIejia HAMPaBJISET HAJ[30PHYO KaJlo0y WU TPEACTaBICHHUE
MPOKYpOpa B CyJ HAI30PHOM UHCTAHIIUU.
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3areM ciexyroT U3BEUICHHE JIHII, YIACTBYIOIINX B JieNe, O Tepeaa-
e Jiena JJI1 pacCMOTPEHHsI B CyJ Ham3opHOW wHCTaHmwmw (cT. 385
I'TIK P®), cpoku u TOPSAIOK PACCMOTPEHUS Jiena B CyAe Haa30pHOM
nHcTaHnuu (ct. 386 I'TIK P®), BriHEceHHEe ompeneneHus Uil 1MOCTa-
HOBJICHHS cyaa Ham3opHo# nHcTanmuu (cT. 388 ['TIK PD).

§ 5. Cpoku 1 NOpsiA0OK paccMOTPEHUSI HA30PHOM
JKaJI00bI MJIM NIPeICTABJICHUS POKYPOPa B Cy/1eOHOM
3acelaHNH Cy/1a HA30PHOM MHCTAHIIUH

B cootBerctBuu co cr. 35 I'TIK P® nuua, yyactByromue B Aele,
WUMEIOT MPaBO y4acTBOBATh B CyJeOHOM 3acelaHHWd TPU PacCMOTpe-
HUU Jiefia CyJIOM HaJI30pPHON WHCTAaHIIMU. B CBA3M C 3THM CyJ Hal30p-
HOW WHCTAHIIMU 00s3aH U3BECTUTH UX O BPEMEHH M MECTe CyIeOHOTO
3aceaHus, HAIIPaBUB KOIUK OINPEACICHUS Cya O Tepeaaye Aena s
PacCMOTpPEHUs B CyJ HaJI30PHON WHCTAHIIMW M KOIHMH HAJI30PHOM *kKa-
J00BI WM TIPENCTAaBIICHUS TPOKypopa. Bpems paccMotpeHwus Jena
CyIl Ha3HAYaeT C YYETOM TOTO, YTOOBI 3TH JIUIA UMEITH BO3MOXKHOCTh
SIBUTBCS B CYJl Ha 3aceflaHue. B CBsI3u ¢ TeM, 4TO mpaBoM 00XkKalloBa-
HUsl CyleOHBIX TIOCTAHOBJICHHWI B TOPSJKE HaJ30pa HaJCICHBI HE
TOJILKO JIUI[A, YYaCTBYIOILIUE B JIeJe, HO M UHbIC JIUIA, €CIIU UX IpaBa
W 3aKOHHBIC HWHTEPECHl HApYIICHBI CYICOHBIMH ITOCTAHOBJICHUSIMU
(ct. 376 T'TIK P®), cyn Han3opHON MHCTaHLMH Takxke 00s3aH H3BeEC-
TUTh X O BPEMEHHU U MECTe CyZc0HOTO pa3doupaTenbCTBa.

HesiBka nuil, y4acTBYIOIIUX B Jielie, HaIUIekKAIIUM 00pa3oM U3Be-
IICHHBIX 0 BPEMEHHU U MECTE CYJeOHOTO pa30upareibCcTBa, HE SBISCT-
Csl IPEISATCTBUEM JIJISI PACCMOTPEHHUS JieTia CyI0M HaI30pHOM MHCTaH-
i (4. 2 ct. 385 I'TIK PD).

Cpoxu paccmoTpeHust aena ycranoBieHsl cT. 386 ['TIK P®. Jlena
paccMaTpHuBaroTCs CyIOM HaJ30pHOM MHCTaHIMU B Cy/leOHOM 3acena-
HUM He Oojiee ueM Mmecsil, a B Bepxosaom Cyne PO — He Gosee uem
2 Mecsma co IHSA BBIHECEHUS Cyabei ompenencHus. Ciemyer oTme-
TUTh, YTO CPOKH HA PACCMOTPEHHUE T B CyJie HA30PHOW WHCTAHITIH
no cpasaenuto ¢ ['TIK PCOCP ysenuunnucs. Hanpumep, B cooTBeT-
ctBum co cT. 328 I'TIK PCOCP neno paccmaTpuBalioch HaA30pHOU
nHCcTaHued He mo3aaee 20 nueir a B Bepxosuom Cyne PCOCP —
HE TI03HEE MECsIIa CO JTHSI IIOCTYTUICHHUS.

PaccmoTpenne HaumHaeTCs JOKJIAIOM JIea MpenceaaTeieM Cyaa,
€ro 3aMECTHUTEJIEM WU 110 WX TOPYICHHUIO WHBIM WICHOM IMPEe3uInyMa
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00 paHee HEe yYaCcTBOBABIIUM B PACCMOTPEHUH JeJia IPYTHM CyAbel
3TOTO Cy/a.

B CyneOHoit koyiernu mo rpakaaHnckuM neinam Bepxosraoro Cyna
P®, BoenHnoii komerun BepxoBHoro Cyaa P® neno noknajsiBaeTcs
OJIHUM U3 CyJeH KOJJIEIHH.

B cynebnom 3acenaHny MPUHUMAOT YY4acTHE JIUIA, YYaCTBYIOIINE
B JieJle, UX MPEACTaBUTENN, UHBIE JIUIA, TOAABIINE HAA30PHYIO KaJlo-
Oy WM mpeacTaBiIeHUe IPOKYPOpa, €CIM UX IpaBa M 3aKOHHBIEC UHTE-
pEeChl HETOCPEACTBEHHO 3aTParuBaloTCd OOKaIyeMbIM CyACOHBIM
nioctanoByieHueM (4. 3 cr. 386 I'TIK PD).

B cnyuae ecnu nmpoxypop SIBISETCS JIMIIOM, YYacTBYIOLUM B pac-
CMOTPEHMH JIeTIa, B Cy1e0HOM 3acelaHuy MPUHUMAIOT y4acTHe:

npokypop cyowsekra PD, oxpyxHOTo ((pI0TCKOr0) BOEHHOTO Cy-
Jla — B 3aCeJaHN TIpe3nIuyMa cyia cyobekra PO;

I'enepanbHbiil mpokypop P unu ero 3amectutens B Ilpesunuyme
Bepxosnoro Cyna P® — B [Ipesunuyme BepxoBroro Cyzaa P®;

JIOJDKHOCTHOE JIMIIO OPTaHOB MPOKYpaTypsl 1o nopydeHuro ['ene-
pansHOrO mpokypopa P@ — B CyzneOHOI KOJUIErnu Mo rpakaaHCKUM
nenam Bepxosaoro Cyna P® u Boennoii konneruu Bepxosaoro Cyna
P® (u. 3 ct. 386 I'TIK PD).

Joxmamuuk m3maraeT oOCTOSTENBCTBA /€A, COIEp KaHue Cyneo-
HBIX TIOCTaHOBJICHUH, MPUHATHIX 1O 1Ty, MOTHUBBI HAJA30pPHOM Kajo-
OBl WM TIPEACTaBICHHS MIPOKYpOpa M OMpeNeieHns Cyia O mepeaade
XKayto0bI (MTpeCTaBIEHNs ) B CyA HaA30pHOW WHCTaHIMU. CyIbH MOTYT
3aJ1aBaTh JTOKJIAJYUKY BOTIPOCHI.

Jluna, ydactByromue B JAeiie, U MHBIC JHIA, €CJIM OHU SBHINCH
B cyneOHOe 3acenaHue, BIIpaBe NaTh OOBSCHEHHS MO nery. [lepBriM
naet oOBsICHEHHE JINI0, TIOJJaBIIee Ha30PHYIO kano0y (Tpeacrase-
HHE TIPOKYpOopa).

ITo pe3ynbTatam paccMOTpeHUs Aella Npe3uaAuyM cyJa HaI30pHOH
VWHCTAHIIMM TMPHHUMAET TOcTaHoBIeHHe, a CymeOHas KOJUIeTHS IO
rpaxxgaHckuM nenam BepxoBHoro Cyna P® u Boennas xomnerus
Bepxosnoro Cyna P® BeiHOCAT onpeneiaeHusl.

[Ipu paccMoTpeHun nena B MOpsAIKE HAA30pa BCe BOIPOCH! pelia-
I0TCSI OOJBIIMHCTBOM TOJIOCOB. [Ipu paBHOM KOJIMYECTBE TOJIOCOB,
MOJITAaHHBIX 3a MIEPECMOTP Jesia B OPSAKE Haa30pa U IPOTUB €ro Mepe-
CMOTpa, HaZ30pHas kKajxo0a WK MpeICTaBIeHHE POKYypOpa CUUTAIOTCS
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OTKJIOHCHHBIMH. O TIPUHATHIX CYJOM HaI30pHOW MHCTAHIIMH OIpeerie-
HUSX (TIOCTAHOBJICHUSX ) COOOIIACTCS JINIIAM, YIACTBYIOIIAM B JICTIC.

§ 6. OcHoBaHusI VIS OTMEHBbI CyAeOHbIX OCTAHOBJIECHMIT
! MOJHOMOYHS CyJAa HAA30PHON HHCTAHIMHU

Cyz1 HaJ30pHOM MHCTAHIIMH HE UCCIIETyeT HOBBIEC OKAa3aTelIbCTBRA.
PaccMoTpeHre TPOHMCXOAUT TIO0 MMEIOUIMMCS B Jieie MaTepHhaiam
B TIpe/ieNax 3asBJIICHHBIX B jKauo0e WM MpPEACTaBICHUH MPOKypopa
JIOBOJIaX.

B cootBerctBuu co ct. 387 I'TIK P® ocHOBaHMSIMH I OTMEHBI
WM U3MEHEHHUs CyIeOHBIX IMOCTAHOBJICHUI B TIOPSJIKE HAA30pa SIBJISI-
FOTCS CYIIECTBEHHBIE HAPYIICHUS HOPM MaTEepPHAIBHOTO WU MPOIec-
CYaJIbHOTO IIPaBa, MOBJIMSABIINE HA UCXO] €A, 0€3 yCTpaHeHHs KOTO-
PBIX HEBO3MOXHBI BOCCTAHOBJICHHWE M 3aIllUTa HAPYIICHHBIX IIPaB,
cBOOOJ M 3aKOHHBIX MHTEPECOB, a TAK)KE 3aIlUTa OXPAHAEMBIX 3aKO-
HOM IyOnuuHBIX MHTEpecoB. CylecTBEHHOE HapyIleHHe HOPM MaTe-
PHATIBHOTO U IIPOLIECCYANBbHOTO MIPaBa MPOSBISIETCS] B HE3aKOHHOCTH U
HEOOOCHOBAaHHOCTU PEIICHUH HIDKECTOSIIUX CYAOB, YTO SIBISETCS
OCHOBaHHEM K OTMEHE WMJIM U3MEHEHHIO PELICHUN B COOTBETCTBUU CO
cT. 362-364 TTIK P®, xoTopbie peryjaupyrT pacCMOTpEHHE el
B Cy/Ie KacCallHOHHOI MHCTAHIINH .

ITo pe3ynbpraTaMm paccMOTPEHUS Jeia Cyll HaJ30pHOW WHCTaHIMU
Brpase (4. 1 cr. 390 I'TIK P®):

1) octaBuTh CyneOHOE MTOCTAaHOBJIEHHE CyJla TIEPBOM, BTOPOIl HITH
HA/30pHOW WHCTAHIMK 0€3 WM3MEHEHWs, HAJ30pHYIO KajJo0y WIn
MpeaCcTaBlIeHNE MMPOKYpopa O IMepecMoTpe Aefia B OpsiiKe Haa30pa —
0e3 yJOBIETBOPEHHS;

2) OTMEHHUTH CyJcOHOE MOCTAaHOBJICHHUE Cy/a TIEPBOM, BTOPOH HITH
HAJI30pPHON WHCTAHIIMK TOJHOCTHIO JMOO B YacTH U HAIIPABUTH JIEJIO
Ha HOBOE PaCCMOTpPEHHUE;

3) OTMEHHTH CyJaeOHOE MOCTaHOBIIEHHE Cy/la MIEPBOM, BTOPOH HITH
HAJI30pPHOY MHCTAHIUH TIOJIHOCTBIO OO B YaCTH W OCTAaBUTH 3asiBIie-
HUE 0€3 pacCMOTPEHMSI TNOO MPEKPATUTH MPONU3BOCTBO I10 JCITY;

4) ocTaBUTH B CHJIE OJTHO M3 MPHUHATHIX IO JeNy CyAeOHBIX MmocTa-
HOBJICHUM;

' Cm.: MpaxgaHckoe npoueccyanbHoe npaso: Yue6Huk / Moa pea. M.C. La-
kapsH. M., 2005. C. 433.
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5) OTMEHHTH JIMOO M3MEHUTH CYACOHOE MMOCTAHOBJICHUE Cya Tep-
BOW, BTOPOI MJIM HaJ[30pHOW MHCTAHIUK W NPUHATH HOBOE CyJcOHOE
MIOCTAaHOBJICHHE, HE TepeaaBast Aeyio IJIi HOBOTO PAaCCMOTPEHUs, €CIIn
JIOTTyIIEeHa OMMOKa B MPUMEHEHUH M TOJKOBAaHHUH HOPM MaTepHaib-
HOTO TIpaBa;

6) OCTaBUTH HAI30pPHYIO KajloOy WM MpEICTABIECHHE NPOKypopa
0e3 paccMOTpeHHUs O CYIECTBY IPU HAJUYUU OCHOBAaHHWM, MpEdy-
cMOTpeHHBIX cT. 379" T'TIK Pd.

Crartbs 390 I'TIK P® nomonHeHa HOBBIM COAEpXKAHUEM: CYH MPHU
paccMOTpPEHUH JieNla B HaJ30PHOM IOPSJKE MPOBEPSAET NPABUIBHOCTh
MIPUMEHEHHS U TOJIKOBAaHUS HOPM MaTEpUANIbHOTO U IPOLECCYaTbHOIO
MpaBa CyAaMH, pacCMaTPHUBABIIUMH JEJO, B MpeJenax AOBOAOB Haj-
30PHOM aJ00bl WM NPEeACTaBICHHU IPOKYPOpa.

B To e Bpems B uHTepecax 3aKOHHOCTH CyJl HaJI30pHOI MHCTaH-
UM BIpaBe BHIMTH 3a Mpelesibl JOBOJAOB HAA30PHOHM KamoObl WU
npeacTaBieHus: npokypopa. IIpu 3ToM cienyer oTMETHUTh, YTO CYJ
HaJ30pHON MHCTAHIMM HE BIIPaBe MPOBEPATH 3aKOHHOCTH CYJIEOHBIX
MIOCTaHOBIICHHUI B TOH 4acTH, B KOTOPOW OHU HE 00KAITYIOTCS, a TAKKE
3aKOHHOCTH CyJI€OHBIX TOCTAHOBIICHUH, KOTOPBIC HE 00KATYIOTCS.

VYKa3aHuA BBIMIECTOSIIETO CyJa O TOJKOBAaHWHU 3aKOHA SBISIETCS
00s13aTebHBIM TSI Cy/1a, BHOBb PACCMaTPHUBAIOIIETO JIENO.

Omnpenenenne WM MOCTAHOBIEHHE CyJa HaJ30pHOW WHCTaHIUHU
BCTYTAIOT B 3aKOHHYIO cruty co AHs uxX npusstus (ct. 391 I'TIK P®).

I'masa 19. Ilpou3BoacTBO N0 MEPECMOTPY
Cy1eOHBbIX AKTOB 10 BHOBb OTKPbLIBIIUMCH
00CTOATENBCTBAM

§ 1. [TonsiTHE U OCHOBAHMS MIEPECMOTPA I'PAKITAHCKUX eI
10 BHOBb OTKPbIBIINMCS 00CTOSITE/ILCTBAM

Ilepecmomp pewienuli u onpeodeneHull no 6HO8b OMKPLIBUUMCS
obcmoamenscmeam — CaMOCTOATENbHAS CTaANs TPaXIAHCKOTO TPO-
1ecca, MeIbi0 KOTOPOH SIBIISIETCS TIPOBEPKa 3aKOHHOCTH ¥ 000CHOBAH-
HOCTHU CYZ[66HBIX HOCT&HOBJICHI/I?I, BCTYIIUBIIUX B 3aKOHHYIO CUITY.

CTaIII/DI MEpeCMOTpa MO BHOBH OTKPBIBIIUMCS 00CTOATENLCTBAM
MMeeT BHEIIHEee CXOJICTBO CO CTa/AWell IepecMOoTpa TPaXIaHCKHX JeTT B
MOPSIIIKE HA/I30Pa, HO OCYIIECTBIIIETCS] TEM YK€ CAMBIM CYJIOM, KOTOPBIMA
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paHee BBIHEC COOTBETCTBYIOIIEE pelieHue (ompezeneHue). B stom
CMBICJIE CyJl OCYIIECTBIISIET CAMOKOHTPOJIb.

Kpome Toro, B maHHOI craguu mpoiecca cyAeOHOe IMOCTaHOBIIE-
HUEC TOMJICKUT IMPOBEPKE HE C HO3I/I].[I/II7[ €ro COOTBETCTBHA NPCABAB-
JIAE€MBIM 3aKOHOM Tpe60BaHI/I$IM K cyne6H0My PECHICHUIO KaK TaKOBO-
My (3aKOHHOCTH, OOOCHOBAHHOCTH U [Ip.), & B CBSI3H C TIOSBJICHHEM
BHOBB OTKPBIBIINXCA 00CTOSITENILCTB.

BHOBB OTKpBIBIIUMCST 0OCTOSITETLCTBOM CUUTAETCS IOPUIUIECKUAN
(hakT, c KOTOPBIM 3aKOH CBSI3BIBAE€T BOZHUKHOBEHHE, N3MEHEHHE JTHO0
TIpeKpaIieHre MpaBoOTHOMICHUH. [Ipu 3TOM JaHHBIN (akT CyIIecTBO-
BaJl HA MOMEHT PacCMOTPEHHS JIella W BHIHECEHHUsS PEIIeHUS WIN OIl-
peneneHus, HO He OBUT M HEe MOT OBITh M3BECTEH CYyly M Y4acTBYIOIIe-
My B zene nuity. [Ipudem peds uper o TakoMm (akre, KOTOPBIA MOXKET
TIOBJIMATH Ha NIBIKEHHE, IEPCIEKTUBY W UCXO nena. HpIMu croBa-
MU, ecii ObI CyJT 3Hal 0 TaKOM (hakTe, 00CTOATEIHCTBE TIPH PACCMOT-
PEHHH JIeNTa U UCCIIEI0BAN €r0, TO MOT OBl BEIHECTH COBEPIIEHHO WHOE
pelIeHue 1Mo Jemy.

Takum 00pa3oMm, npusHaxamu 6HO8b OMKPbLIGULE20CA 00CMOs-
menbCmea SIBISTIOTCS:

1) cymecTBeHHOE 3HaYeHHE LIS ieja (CITOCOOHO TOBIHUATH Ha BBI-
HECEHHOE CYIIOM PEIIeHHE);

2) HamM4Me HAa MOMEHT PacCMOTPEHWs Jieja M BBIHECEHHS CYAOM
pelIeHus TI0 HeMYy;

3) monHasi HEOCBEIOMIIEHHOCTh Cyia 00 TOM OOCTOSTEIILCTRE.

He3akoHHOCTH ¥ HEOOOCHOBAaHHOCTh NEPECMATPUBAEMOTO Cy/e0-
HOTO MOCTAaHOBJICHUS B AaHHOM CIIydae SIBJISETCS CIEICTBUEM BHOBb
OTKPBIBIIUXCSA 0OCTOSATENBCTB, KOTOPBIE Cy/ HE MOT y4eCTh B MOMEHT
BBIHECEHHS IIOCTAHOBJICHUS B CHITy MX HEM3BECTHOCTH. sl pemeHus
BOIIPOCa O MEPECMOTPE MOCTAHOBICHHUH MO BHOBb OTKPBIBIIUMCS 00-
CTOSITEIIbCTBAM HE TpeOyeTcs MPOBEPATh MPaBUILHOCTH MPUMEHEHUS
CYJOM 3aKOHA, MPaBUIBHOCTh COBEPILEHHS TEX MJIM MHBIX HPOLECCy-
IBHBIX JICHCTBUI, MPaBUIBHOCTh UCCICIOBAaHUS M OLCHKU JOKa3a-
TENBCTB MO Aeny. 3agaua cyJa 34ech UHas — BBIICHUTD HAJTHYHE WIH
OTCYTCTBUC CaMHX BHOBb OTKPBIBIINXCA O6CTOHTCJH:CTB u CHOCO6-
HOCTBb UX NOBJIMATL HA MPABUJIIBHOCTH BBIHECEHHOT'O CY/JOM IMOCTAaHOB-
JICHUA.
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B gactu 2 c1. 392 I'TIK P® nan ucyeprbsIBaronuii nepedeHb 0CHO-
BaHUI i1 TIEPecMOTpa IO BHOBH OTKPBIBHIMMCS OOCTOATENHCTBAM
pelCHUsA, ONPCACICHUA Cy1a, BCTYIIUBIIUX B 3aKOHHYIO CUITY.

OcHosanus nepecmompa cyoeOHbIX aKmos no 6HOB8b OMKPBIBUUUMCS
06CMOAMeNbCMeam:

1) cymiecTBeHHbIE IS Jiena OOCTOATENbCTBA, KOTOPbIE HE ObLIH
1 HC MOI'JIN 6I>ITI) HU3BCCTHHI 3aABUTCIIO,

2) 3aBeIOMO JIOKHBIE TOKa3aHUS CBHUACTENS, 3aBEIOMO JIOKHOE
3aKJIIOYEHUE DKCIEPTA, 3aBEJAOMO JIOKHBIM HEMPaBUIIbHBIA MEPEBO/I,
(danbcudukanys 10Ka3aTEILCTB, MOBJICKIINE 32 COO0H MPUHATHE HE-
3aKOHHOTO WJIM HEOOOCHOBAaHHOI'O PEIICHUs, ONPEACICHUs Cyaa, Io-
CTAaHOBJICHUS TPE3UJUyMa CyJa HaJ30pHOM MHCTAHLUMM U yCTaHOB-
JICHHBIE€ BCTYIIMBIIUM B 3aKOHHYIO CUJIY IIPUTOBOPOM CYJ1a;

3) mpecTyIUIeHHsI CTOPOH, NPYTHUX YYACTBYIOIIUX B JIEJI€ JIMII, UX
MpeJICTaBUTENEN, TPECTYIUIEHUS! CYJIEN, COBEPIIEHHbBIE MPU PACCMOT-
PEHUU U pa3pCUICHUU OTaHHOI'0 A€jIa U YCTAaHOBJICHHBIC BCTYIIHMBIIUM
B 3aKOHHYIO CHIJTy IIPUTOBOPOM CY/Ia;

4) oTMEHa peIIeHus, TIPUTOBOPA, ONPEACIICHUs Cyla WIH TMOCTa-
HOBJIGHHSI TOCYJapCTBEHHOTO OpraHa WJIM OpraHa MECTHOTO CaMo-
YIpaBIeHUs, TOCTYKUBIIUX OCHOBAaHWEM ISl MPHHATHS PElIeHUs,
OTIpe/ieTIeHNs CyJa W ITOCTaHOBJICHUS MIPEe3UANyMa Cy1a HaJA30pHON
WHCTaHIINY;

5) npuznaane KoncturynnonusiM Cynom PO He cOOTBETCTBYIO-
muM Koncturyuuu P® 3akoHa, TPUMEHEHHOTO B KOHKPETHOM Jielie,
B CBSI3M C TMPHUHATHEM PEIICHHS, K KOTOPOMY 3asBUTENh OOpamiacs
B Koncturynuonssiii Cyg PO.

§ 2. llopsinok nepecmMoTpa peuieHUii, onpeaeJeHuH
Y NIOCTAHOBJIEHUH 110 BHOBb OTKPbIBIIMMCS
00CcTOATEILCTBAM

[IpaBo BO3OYKIeHHS MPOU3BOJCTBA MO BHOBH OTKPBIBIIAMCS 00-
CTOATENBCTBAM TIPEAOCTABIEHO CTOPOHAM, MPOKYPOPY, IPYTHM JIH-
1aM, yJacTByromuM B aene. [IpaBo Ha Bo30ykIIeHNEe JAHHOTO MPOU3-
BOJICTBA TMPUHAJICKUT TaKXKe MPaBOMPEEMHUKAM YYacTBYIOIINX
B JIeTIe JUII.

3asiBIIeHUE WM TIPEJICTaBIIEHHE O MEPEecMOTPE 10 BHOBH OTKPHIB-
MIAMCS OOCTOSITENICTBAM TOJIAETCsl B CYJ, BBIHECIINN pEIICHUE, OIl-
penenenne wiu nocraHopneHue (ct. 393 ['TIK P®).
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IMepecMOTp 1O BHOBH OTKPBIBLIAMCSI OOCTOSTENLCTBAM PEIICHHIH,
oTpe/ieNieHH CYI0B alneUISIIIMOHHON, KaCCAlOHHOM MM Ha 30pHOMN
WHCTAHIINU, Ha OCHOBaHUH KOTOPBIX U3MEHEHO peIlleHNe CyJia IepBOi
WHCTAHIIMU WJIM MPHHSATO HOBOE PEUICHUE, MPOU3BOJUTCS CYAOM, W3-
MEHHBIIMM pEIIeHNEe CyJa WM MPUHSABIINM HOBoOe pemierue (ct. 394
I'TIK PD).

Jluna, y4acTByIONIHE B JieNie, MOTYT CTaBUTh BOTIPOC O TIEPECMOTPE
pelIeHus], OTpeIeIeHNs W MIOCTAHOBJICHUS B TEUEHUE 3 MECSIIEB CO
ITHS OOHApY>KEHUS BHOBb OTKPBIBIINXCSI 0OCTOSITETIBCTB.

Cpok nodauu makozo 3aa6/1eHuUsL UCHUCTAEMCH:

1) co aHS OTKPBITHS CYIIECTBEHHBIX IS Jejia 00CTOATENBCTB (11, 1
4. 2 c1. 392 I'TIK PD);

2) co mHS BCTYIUIEHHS B 3aKOHHYIO CHIIy NIPHTOBOpA MO YTOJOB-
HOMYy neny (1. 2, 3 4. 2 ct. 392 I'TIK P®);

3) co mHS BCTYIUICHHA B 3aKOHHYIO CHIIy pEIICHHs, IPUTOBOPA,
OTIpe/ie]IeHHs Cy/1a, KOTOpble OTMEHSIOT paHee BEIHECEHHBIE PEIlIeHNE,
MIPUTOBOP, OTIPENEICHNE Cya IN00 MMOCTAHOBJICHNE TOCYIapCTBEHHO-
TO OpraHa WA OpraHa MECTHOTO CaMOYTpaBJIeHHS, Ha KOTOPHIX OBLIO
OCHOBaHO TIepecMaTprUBaeMOe peIlleHue, onpeielieHre cyaa, 0o co
IHS TIPUHSATHUS TOCYJapCTBEHHBIM OPTaHOM HIIM OpPraHOM MECTHOTO
caMOyTpaBJIeHUS HOBOTO TOCTAaHOBJICHHS, HA KOTOPOM OBLIO OCHOBa-
HO TIepecMaTpuBaeMoe peleHne, onpeaeneHue cyaa (m. 4 4. 2 cr. 392
I'TIK P®).

B 3asaenrenuu o nepecmorpe cyZeOHOTO IMOCTAHOBJICHHUS IO BHOBb
OTKPBIBIIUMCS OOCTOSITENILCTBAM YKA3bIGACHIC:

1) HauMeHOBaHUE Cyna, B KOTOPBIH IMOJAETCS COOTBETCTBYIOLIEE
3asBJICHUE;

2) HaMMEHOBaHHUE JHIa, 00paIaloMIerocs B CyX C 3asBICHUEM
0 MepPEeCMOTPE MOCTAHOBIICHHUS MO BHOBb OTKPBIBIIMMCS 0OCTOSITEIb-
CTBaM;

3) yka3aHue aKTa, MOJJIeXKalIero MepecMOTPy MO BHOBb OTKPBIB-
HIMCS 0OCTOSATENBCTBAM;

4) ocHOBaHHE TMEPECMOTPa CyACOHOTO aKkTa MO BHOBb OTKPBIB-
IIAMCS OOCTOSTEILCTBAM;

5) mokasarenbCTBa, MOATBEPKAAOMINE (PaKT BHOBb OTKPBIBIIUXCS
00CTOSITENBCTB.

[TonyuuB COOTBETCTBYIOIIEE 3asBICHHUE, CYIbsi HCTpeOyeT Mpo-
M3BOJACTBO IO JeNTy, W3BEUIACT 3asBUTENS U JPYTHX yYaCTBYIOMINX
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B JICJIC JIWI] O BPEMEHHU U MECTE 3aceaHusl, IPUHUMACT MEPHI K TIOJy-
YEHHUI0 HEOOXOIUMBIX J0Ka3aTeJIbCTB.

[Ipuctymnas x cyneOHOMY pa3OHpaTebCTBY 10 Ty O MePECMOTpe
pEHICHI/ISI, OHpeI[eJ'IeHI/IH HJIN ITIOCTAHOBJICHHUSA I1I0 BHOBb OTKpI)IBHH/IMCH
O6CTO$ITC.HI)CTBEIM, CYII BBIACHSICT BOHpOC 0 ABKC 3aABUTCIIA U ,ZIPYFI/IX
JINII, y‘IaCTByIOH_H/IX B I€JIC, HpOBepHeT, 6BI.HI/I JIM OHU U3BCIICHBI HAI-
JeKamUM 00pa3oM 0 BpeMEHU M MECTe CIyIaHus aena. HesBka i,
VYaCTBYIOIMX B JIENIE€, HE MPETATCTBYET PACCMOTPEHHUIO 3asBJICHMUS,
€CJIM OHHU OBLIM M3BEIICHBI HAIICHKAIIIM 00pa3oM.

3asBieHHE, 1O O0IIeMY MPABHITY, PACCMATPHBACTCS B OTKPHITOM
cyneOHOM 3acemaHuuM. B ciaydasx, Korja Mo OOCTOSTENhCTBAM Jeia
OTKpPBITOE Pa30MpPaTeILCTBO OYIIET MPOTHBOPEYUTH MHTEpECcaM OXpa-
HBl TalHBI (TOCYMAapCTBEHHOM, CITy)KeOHOM, TaWHBI YaCTHOH >KH3HHU
U Ap.), CYI BEIHOCHT OIpeIeIicHHE O paCCMOTPEHHUH BOIIPOCA B 3aKPhI-
TOM CyIe0HOM 3aceTaHuH.

Cyn, paccMaTpHUBaIONINil 3asBJIEHHE O MEPECMOTPE IO BHOBB OT-
KPBIBIINMCS OOCTOATENHCTBAM, B TIEPBYIO OYepellb BBICHSIET (akT
HAJWYUS BHOBH OTKPBIBIIETOCS OOCTOSTENHCTBA. 3aTEM pa3pelaet-
cs BONpOC 00 WX BIWSHUW Ha MPAaBUIBHOCTh BHIHECEHHOTO IIOCTa-
HOBJIEHHA.

PaccmotpeB 3asBiIeHHE O MEepecMOTpe, CyJ BBIHOCHT MOTHBHPO-
BaHHOE OIpeieNieHHe, KOTOPBIM JHOO YIOBIETBOPSET 3asBICHHOE
XOJIaTaliCTBO O MEPECMOTPE MO BHOBH OTKPBIBIIUMCS OOCTOSTEIHCT-
BaM M OTMEHSET CyJIeOHOe MOCTaHOBIIEHHE, IN0O OTKA3hIBACT B IEpe-
CMOTpE.

Ha ocHoBanuu ompeneneHus cyna o0 oTMeHe (110 BHOBb OTKPBIB-
IUMCS 00CTOSITEILCTBAM) BCTYIUBIIETO B 3aKOHHYIO CHITY CyJIEOHOTO
MMOCTAHOBJICHUS JIEJI0 BO3BPAILAETCS B Ty CTAIUIO Mpollecca, B KOTO-
poii OBUIO BBIHECEHO OTMEHEHHOE CyIe0OHOe MOCTaHOBJICHUE. BHOBB
BBEIHECEHHOE PEIICHUE MOXKET ObITh 00’KaJOBaHO HAa OOLIMX OCHOBA-
HUSIX.



PA3OEN V. N1POU3BOACTBO NO AENIAM
C YYHACTUEM MHOCTPAHHbIX Nl

I'naBa 20. IIpousBoacTBO MO ae1am
C y4acTHeM HHOCTPAHHBIX JIUII

§ 1. OcobeHHOCTH MPOU3BOCTBA MO JIeJ1aM
C y4acTHeM HHOCTPAHHBIX JIHI

B cootBerctBum ¢ 4. 3 cr. 62 Koncturymun P® mHOCTpaHHBIE
rpaXkJaHe W Juia 0e3 rpaxaaHcTBa Moib3yioTes B Poccuiickoit dene-
panyy TpaBaMW W HECYT OOS3aHHOCTH HapaBHE C rpaknaHamu PO,
KpOME CITy4aeB, yCTAHOBIEHHBIX (heaepalbHbIM 3aKOHOM HJIH MEXIY-
HApOJHBIM JIOTOBOPOM.

IIpaBoBO# cTaTyC HMHOCTPAHHBIX JIUI B OOJIACTH POCCUHCKOIO
TPaXXIaHCKOTO CyAONPOM3BOACTBA OCHOBAaH Ha IPHUHIWIE HALNO-
HaJIBHOTO peXxHnMa. B COOTBETCTBUM C 3TUM NPHHIUIIOM UM IpEroC-
TaBJSIETCd BO3MOXKHOCTH IOJB30BATHCSA NMPOLECCYaTbHBIMU ITPaBaMU
Y HECTH NpoLeccyalbHble 0053aHHOCTH HapaBHE C POCCUHCKUMH Ipa-
KIaHAMU W OpraHM3alusAMH, a Takke oOpamarbcs B cyabl PD, HO
TOJIBKO AJIS 3aLLIUTHI CBOMX IIPaB, CBOOO M 3aKOHHBIX HHTEPECOB.

Tax, ”HOCTpaHHBIE JIMLIA MOTYT BBICTYIIaTh B KAYECTBE UCTILIOB U OT-
BETYMKOB, TPETHUX JIMII, JUYHO YIaCTBOBATh B CYIOIPOU3BOACTBE WU
Yyepe3 NpeCTaBUTeNs], HO HE MOT'YT OOpaIlaThCsi B CyJl C 3asBJICHUSIMHU
OT CBOETO UMEHH B 3alIUTY MpaB, CBOOOA M MHTEPECOB APYTUX JIUII.

B cuiy HammoHanmbHOTO PeXMMa Ha WHOCTPAHHBIX JIMII PacIpo-
CTPaHSIOTCS HOPMBI TPAKJAHCKOTO MPOLIECCYaTbHOTO 3aKOHOIATENb-
ctBa PO, dhenepanbHBIX 3aKOHOB U MOJIOKEHUH MEXKIYHAPOIHBIX J0-
roBopoB (4. 3 c1. 398 I'TIK PD).

[IpaButensctBo PO MoxkeT ycTaHaBIMBAaTh OTBETHBIE OrpaHHYE-
HUS TPa)XXIaHCKUX MPOLECCYyalbHBIX MPAaB B OTHOIIEHWHW HWHOCTPaH-
HBIX JIMII T€X TOCYJAapCTB, B CyJaX KOTOPBIX JOIYCKAIOTCS TaKUE K
OTpaHHYEHHS MPaB POCCHICKUX TPaXkJaH M opraHuzanuii (4. 4 ct. 398
I'TIK PD).

Benenue cynonpou3BoJcTBa ¢ y4acTHEM HMHOCTpaHIeB B Poccuii-
ckoil denepanyu OCyIIECTBIAETCS MO MPAaBUIIAM POCCUHCKOTO 3aKOHO-
JarenbcTBa. JleficTBHE ero HOpM Mo 00IeMy HpaBUily O3HayaeT MocTa-
HOBKY KOJUIM3MOHHOT'O BONPOCA U IMPUMEHEHHE B CHITy KOJTM3HOHHBIX
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HOPM MHOCTPAaHHBIX MPOILIECCYAIFHBIX MPABHJI, €CJIM MHOE HE BBITEKAET
13 (enepanbHBIX 3aKOHOB M MEKIYHAPOIHBIX T0r0BOpOB PO.

[IpenocTaBnenne HHOCTPAaHHBIM I'paKJaHaM W MHOCTPAHHBIM Opra-
HU3aLUAM PAaBHOHM C POCCUICKUMU IPAKAAHAMU U POCCUHCKHUMU Opra-
HU3AIMSIMH TPOLIECCYaIbHON MPaBOCIIOCOOHOCTH — OIHO U3 HamboJjee
CYIIECTBEHHBIX MPOSABICHNI HAIMOHAIFHOTO PeXXUMa, OTPENIEIISIONIEr0
CTaTyc CyOBEKTHOTO COCTaBa MHOCTPAHHOTO Tpasa B PO.

I'paxxnanckas mporeccyanabHas MPaBOCIOCOOHOCTh M JEecroco0-
HOCTh MHOCTPAHHBIX I'PaXIaH M JUI 0e3 rpaxIaHcTBa ONpenessieTcs,
B cooTBeTCTBHUU cO cT. 399 I'TIK P®, ux ruunvim 3axonom (lex patria),
T.€. IPaBOM CTPAHBI, TPAXKJAAHCTBO KOTOPOM OH UMEET, WIH COOTBET-
CTBEHHO IIPAaBOM CTPAaHBI, B KOTOPOH JHIIO0 HMEET MECTO >KUTENICTBA.
Takoe mpaBujIO yCTaHABINBaeT UCKITIOUYCHHE M3 o0miero mpasmia (lex
fori) 0 HEMPUMEHUMOCTH MHOCTPAHHOTO TpaBa B TPAKIAHCKOM CYI0-
MIPOU3BOACTBE.

I'paxxnanckas mporeccyanbHas IMPaBOCIIOCOOHOCTh M JAEECHO-
COOHOCTh MHOCTPAHHOI'O TpakIaHMHA WM JMLA 0e3 IpakIaHCTBa
OINpEeJENsIeTCs] POCCUICKAM IIPaBOM TOJIBKO B Clydae, €CIM HHO-
CTPAaHHBIN TpakJaHWH HapsAy C HHOCTPAHHBIM I'pa)<IaHCTBOM HMe-
eT rpaxiaanctBo PO wiu umeer mecTo kutenbcTBa B Poccuiickoit
®eneparuu (4. 3 ct. 399 I'TIK PO). IlosTomy, ecnu Ha OCHOBE JIMY-
HOT0 3aKOHa WHOCTPAaHHOE (PU3MYECKOE JIMIO HE SIBISETCS JIEeCIo-
COOHBIM, TO OHO MOXKET OBITh Ha Tepputopuu PO npusHaHo npouec-
CyaJIbHO JI€eCIIOCOOHBIM B COOTBETCTBHU C POCCHMCKHM 3aKOHOJa-
TeabCTBOM (cT. 37 1 4. 5 ct. 399 I'TIK P®D).

JInyHBIM 3aKOHOM HMHOCTpaHHOM opraHuszanuu B cT. 400 I'TIK
P® na3zBaHO mpaBO cTpaHBl, B KOTOPOH 3Ta OpraHM3alus yupexae-
Ha. lHOCTpaHHas opraHu3anys, He o0agaiomas no JUYHOMY 3aK0-
Hy MpOLECcCYaJbHOH MPaBOCIOCOOHOCTHIO, MOKET Ha TEPPUTOPUHU
Poccuiickoii @egepanuu ObITH MpHU3HAHA MPaBOCTIOCOOHOW B COOT-
BETCTBUM C POCCHUHCKMM mpaBoM. CrHenuanbHOE MpaBUiIO Tpedy-
CMOTPEHO JUIsl MEXAYHapOJHBIX OpraHu3aluil: mpoueccyaibHas
MPaBOCMOCOOHOCTh TaKOW OpPraHM3alMU ONpEAeseTcss Ha OCHOBE
MEXIYHAapOJHOTO J0rOBOpa, €€ YUPEAUTEIbHBIX JOKYMEHTOB MU
COTJIALLIEHUSI C KOMIIETEHTHBIM OopraHom P®.

Poccuiickoe 3aKOHOIATENBCTBO HE CBSI3BIBAET IPENOCTaBICHUE
HAIIMOHAJBHOTO PEeKUMa B 00NacTH CyneOHOW 3alIUThl IpaB M UHTE-
PECOB MHOCTPAaHHBIX I'PaXKJaH C BBHIIOJIHEHHEM KaKHUX-TH0O OCOOBIX
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TpeOOBaHMIA, B TOM YHUCIIE C POKUBAHUEM HX B TEUCHUE OTPEEICHHO-
ro cpoka B Poccuiickoii deaeparun wim ¢ HEOOXOUMOCTHIO BHECSHUS
JICHE)KHOTO 3aJlora B o0ecredeHre cyJeOHbIX pacxoioB. B poccuiickom
3aKOHOJATENIbCTBE U B MEXAYHApOAHBIX I0roBopax P® orcyrcTrByeT
WHCTHTYT cautio judicatum solvi, 00S3bIBAIOIINN HHOCTPAHIIEB TIPEIOC-
TaBISITh OOECIICUCHHUE YIIATH IMH CYJCOHBIX PACXOJIOB.

KoHBeHIIUS 0 TMpaBOBOW MOMOIIM W IMPABOBBIX OTHOIICHHSX IO
TPKIAHCKAM, CEMEHHBIM U YTOJIOBHEIM nenaM 1993 r. ocBoOOKIaeT
rpaxaaH CTpaH — y4acTHUKOB KOHBEHIMH W ITUTI, IPOKWBAIONINX Ha
ee TepPUTOpPUH, OT YIUIATHl M BO3MEIIEHHS CYAEOHBIX PacXoJOB Ha
TeX e YCIOBUAX, YTO ¥ COOCTBEHHBIX TPaXKIaH.

KonBeHuus mo BompocaM rpaxjanckoro mpoiecca 1954 r. taxxke
HE JIONMYyCKaeT NPEeIbSBICHUS K TPaKIaHaM OIHOTO TOCyJapcTBa —
ydacTHUKa KOHBEHINH, MMEIOIUM MECTO JKHUTEIBCTBA B OJHOM W3
9THX TOCYAapCTB ¥ BBICTYMAIOIUX B CyJaxX JPyroro TocyIapcrsa
B KaUeCTBE HCTIIA U OTBETUYHKA WJIM TPETHUX JIMII, TpeOOBaHUH O 3aI0-
re mim obecriedeHu  CyIeOHbIX PacXoloB B KaKOH-IIMO0 (popme Julb
Ha TOM OCHOBAaHHH, YTO OHH SIBJISIOTCS MHOCTPaHI[AMH WIIM HE UMEIOT
MTOCTOSTHHOTO MECTa KHUTEIhCTBA B JAHHOU CTpaHe.

WHoctpannble rpaxkaane U nuia 0e3 TrpakIaHCTBa BIIPaBe ydacT-
BOBaTh B TPAXKIAHCKOM CYJIOTIPOU3BOJICTBE JIMYHO WU 4Yepe3 Tpe-
cTaBuTeNs. B KauecTBe mpeAcTaBUTENS MOTYT BBICTYIIaTh POCCUHCKHE
rpaxaaHe, aJBoKaT — wieH MHropkomiernu (Crenuain3upyonmecs
Ha OKa3aHMH [IPABOBOH MMOMOILH IO JIENaM C «MHOCTPAHHBIM AJIEMEH-
TOM»), IOpUANYECKUE (PUPMBI, HMEIOIIUE JULECH3UIO Ha IPaBO OKa3a-
HUSl TPENCTABUTEIbCKUX YCIYT, WHOCTPAaHHBIH aJBOKaT WM HHO-
CTpaHHas IOpUANYEcKas pupma.

VYBakeHHE CyBEpEHHTETa WHOCTPAHHOT'O TOCYJapcTBa HE TOJIBKO
3almpeniaeT ocyuecTBieHue cyaeoHoil Biactu Poccun, ee cymamu 3a
rpaHMLeli, HO W MPENHUCHIBAET ONpeAeICHHbIE OrpaHUYCHUSI BHYTPU
CTpaHbl, YTOOBI HE YCIOKHATH 0€3 HeOOXOAUMOCTH OTHOIICHHUS MEX-
Iy TOCyIapCTBaMHM; MO3TOMY HEKOTOPBIE JIMIIA UCKIIOYAIOTCs U3 cde-
PBI CyAeOHOM BIIaCTH BHYTPH CTPaHBI.

[MockonbKy HM OJTHO TOCYJAPCTBO HE BIIPABE BHICTYINATh B KAUeCT-
BE CYyAbU APYroro TOCyAapcTBa, MHOCTPAHHOE TOCYAapCTBO U €ro
opransl 00MafamT CcyaeOHBIM HMMYHHTETOM (HEMPUKOCHOBEHHO-
CTBIO), YTO O3HAYAaeT M3BATHE OJHOTO TOCYAApCTBa M3 IOPUCAMKINU
JpyToro.
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B cootBerctBum co cr. 401 I'TIK PO npenssBienne ucka Kk WHO-
CTpPAaHHOMY TOCYJIapCTBY, MpPUBJICUYCHUE WHOCTPAHHOTO TOCYAapcTBa
K Y4aCTHUIO B ACJICE B KAaUC€CTBE OTBECTUYMKA HJIW TPETHEIO JiMla, HaJIo-
JKEHHE apecTa Ha UMYIIECTBO, MPHHAIJICKAIEE HHOCTPAHHOMY T'OCY-
JapCTBY M Haxojdueecss Ha Tepputopun P®, mpunaTtHE K 3TOMY
UMYIIECTBY Mep 1O O0ECIeUYeHHI0 HMCKa, oOpalleHne B3bICKaHUs Ha
UMYHOICCTBO B IMOPAAKE HUCIOJIHCHHUA PEHICHUA Cyada OIYCKaCTCA
TOJIBKO C COTJIACHSI KOMIIETEHTHBIX OPTaHOB COOTBETCTBYIOIIETO TO-
cymapcTBa. MexIyHapoIHBIMH JOTOBOpaMu ¢ ydactueMm P® nmm de-
JIepajJbHBIMH 3aKOHAMH MOTYT YCTaHABIWBATHCS OTPAHWYCHHS U3
0011Iero MpUHITAIA CYIeOHOT0 UIMMYHHUTETA.

CyoebHulil ummyHumem MeXIyHAPOTHOW OPraHU3AIINH, €CIH OHA
HE 3aHUMAeTCs MPeIIPUHUMATEILCKON eSTeNbHOCTBIO, SBISIETCS
a0COJIFOTHBIM, €r0 TPe/IeNibl U 00BEM ONPEIEIISIOTCS MEXTyHAPOTHBIM
JIOTOBOPOM U (peliepaabHbIMU 3aKOHAMH, a TAKXKE YCTaBaMH ITHX Op-
raHu3anyif, MHOTOCTOPOHHMMH KOHBEHIMSMH W JIByCTOPOHHHUMHU
COTJIAIICHUSMH OPraHr3allii Co CTPaHoi MpeObIBaHMS.

U3 cdeprl cyneOHOI BIacTu rocynapcTBa npeObIBaHUS UCKIIOYaA-
I0TCSI U3MYECKHe JIHLA, IepeyrciIcHHbIe B 00enx BeHCKHX KOHBEH-
ouax O AUIUIOMAaTUYECKUX M KOHCYJIBLCKUX CHOHICHHAX, KaK o0ia-
JAIOIUE HEMPUKOCHOBEHHOCTBIO. Pa3nyaloT nepconanvHuiii U Ciy-
HCEOHBIL UMMYHUME.

Hmmynumem auynocmu (nepconanvipiil) HE TOJIBKO B chepe yro-
JIOBHOW, HO W B cepe rpakaanckoit momcyaroctd. CormacHo cT. 31
Benckoit KOHBEHIIMH O JHWINIOMATHYECKOW CITy’)kO€ HMMMYHHUTETOM
00JamaroT IUIUIOMAaThl (K HUM OTHOCSITCS PYKOBOJWTENHh MUCCHH,
YJIEHBl IUTUIOMATHYECKOTO TIEPCOHANa, a TaKXKe WICHBl HX CceMeid,
€ClI OHH He SBISIOTCS TpakJaHaMH CTpaHbI MpeObIBaHusA, — cT. 37
BeHckoli KOHBEHIINN O JUILIOMAaTHYECKOH CITyKOe).

U3 sroro kpyra mnwui, oOnagaroniux UMMyHUTeTOM, KOHBEHIIHS
JlelaeT HMCKIIOYEHHUE JUIsl OTACIBHBIX WCKOB, MPEAbSIBISAEMBIX JH-
IUIOMaTaMH, BBICTYMAIOLIMMHU: B KayeCTBE BIIAJCNIbLEB 3€MEIbHBIX
Y4acTKOB; yNPAaBOMOYCHHBIX HACIEAHHUKOB; JIUI CBOOOIHBIX IIPO-
(heccut.

COoTpyIHHKH YNpPaBICHYECKOIO M TEXHUYECKOTO IEpCcoHaia,
a TaK)Ke WICHBI MX ceMel O6J'IaZ[aIOT JIMYHBIM UMMYHHUTCETOM B I'pax-
JAHCKUX CyJlaX, HO JIMIIb B CBSI3U C UCIIOJHEHHEM CBOCH CIIy)KeOHOM
JeSITEIbHOCTH.
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IlepcoHanbHBII UMMYHUTET ACUCTBYET B OTHOLIEHUHU FOPUCIUK-
IIUU TOCYyJlapcTBa NMpeObIBaHNA, a HE aKKPEIUTYIOIIETO TOCYy/1apCTBa.
JIMgHBI UMMYHHTET TPEACTABISIET COOOM JHUIIb BPEMEHHOE MPOIieC-
cyasibHOE TiperaTcTBre. [lociie OKOHUaHuUs CITyKEOHOH NeSTeThHOCTH
OTIMAJeT M JUYHBIA UMMyHHUTET. HampoTHB, UMMYHHUTET CITyKeOHBIN
MPOAOJDKAET NIEHCTBOBAaTH BO BpeMeHH OesrpanndHo (ct. 39 m 53
Benckoit KOHBEHITUHN O TUIUIOMATHICCKOH CITyk0e).

DTO CBHUAETEIBLCTBYET O TOM, YTO OCBOOOXKICHHE OT CyIcOHOM
BJIACTH CIIY)KHT HE 3aIIuTe (PU3NIECKOTO JINIA, a JHIIb HCIIOJTHEHUIO
UM TOCYIapCTBEHHBIX (DYHKIIHH.

DYHKYUOHATbHBLI, UIU O2paHuyenHbil ummyHumem. VIm obnmana-
FOT ()M3WYCCKHE JINIA B CBSA3M C WCITOJIHEHHE CITY>KEOHBIX 00S3aHHO-
creit. [TogoOHBIM UMMYHHUTETOM OO0JIalaeT MTOMAITHWHA TEPCOHAT IH-
TUIOMaTHYECKOW MICCHH W, B OCOOCHHOCTH, WIEHBI KOHCYJIBCKOTO
npencTaBuTenbcTBa (CT. 43 BeHCKOM KOHBEHIIMH O KOHCYJIBCKHX
CHOIIIEHHAX). B 9TOM CMEBICIIE ciemyeT pa3andaTh, KOTJa COTPYIHHK
KOHCYJIbCTBA JIEHCTBYET IO MOPYUYEHHUIO aKKPEAUTYIOIIEro Tocyaap-
CTBa, a KOTJa BRICTYIIAET KaK 9acTHOE JIHIIO.

Cratpst 43 BeHCKOlW KOHBEHIIMM O KOHCYJIbCTBax OOecrednBaeT
CITy’KeOHBII IMMYHHTET JIUIIb B CIIy4ae, €CIIH COTPYIHUK KOHCYIIhCT-
Ba BBICTYIIa€T B MHTEPECAX aKKPEIUTYIOIIETO roCyaapCcTBa.

§ 2. loacyaHoCTB A€ € yYacTHEM HHOCTPAHHBIX JIMIL

B paMkax HanuoHaJIbHOH CyneOHOM BIAacTH KaskAoe rocyIapCTBO
CBOOOJHO OMpeneNnseT yCIOBHUS M IPaHULBI IOJTHOMOYUH CyIONPOU3-
BOJICTBA CBOMX cyAO0B. [lox MexayHapoaHOH MOACY JHOCTBIO TOHUMA-
€TCsl KOMIIETEHIIUs CYJJOB JaHHOTO rOCyAapCTBa MO pa3pelIeHHIo Jel
C MHOCTpaHHBIMH JuamMu. O011e00s13aTensHOM ATl TOCyAapCTBa CHC-
TEMBI HOPM U MEKIYHapOIAHOM MOACYJHOCTH He cymecTByeT. Kaxnoe
roCy/apCcTBO, UCXO U3 CBOMX HAI[MOHAIBHBIX MPaBWJI MEXKIYHAPO-
HOW MOACYIHOCTH, OepeT Ha ceOs CTOJIBKO MPaBOBBIX CIIOPOB, CKOJb-
KO CUHTAET LeIeCO00Pa3HBIM.

W3BeCcTHBI mpu 0CHOBHBIX cucmeMbl Onpedenerus NOOCYOHOCHU:

1) mo mpu3HaKy rpaxxIaHcTBa CTOPOH cnopa. Tak, i TOro 4To0bl
CyI Kakoro-imbo rocyjaapcTBa NpHu3Hald ce0s KOMIETEHTHBIM pac-
CMaTpUBaTh JI€J10, TOCTATOYHO, YTOOBI CIIOP Kacajcs CHENKH, 3aKII0-
YEHHOM TIpa)KTaHWHOM JAHHOT'O I'OCyAapcTBa, HE3aBUCHMO OT MecTa
€€ 3aKJII0UEHUS;
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2) myTeM pacmlpOoCTpaHEHHWs MPaBUJ BHYTPEHHEH TeppHUTOpPHANb-
HOW TMOJICY/THOCTH, M TPEXKJIE BCETO MpaBWIa MOJCYTHOCTH IO MECTY
JKUTEBCTBA OTBETYHKA, TPHU OINPEACICHUN TOJCYIHOCTH II0 JIejam
C MHOCTPAHHBIMH JIUIAMU;

3) To MpHU3HAKY «IPUCYTCTBHUS» OTBETUYHMKA, KOTOPHIH TOIKYETCS
BechMa mmpoko. OOImiee MpaBmiO0 MEXIYHAPOIHON MOJCYIHOCTH
3aKJTI0YAeTCs B TOM, 4TO Cyasl PD MoryT paccMmarpuBath zena ¢ yda-
CTUEM HHOCTPAHHBIX JIMILI, €CJIH OTBETYUK MMEET MECTO YKUTEIbCTBA
B Poccuiickoit denmeparii Wi HAXOMUTCS Ha €€ TEPPUTOPUHU (IS
OpTaHU3aINN).

[IpaBoBast persameHTanusi BOIPOCOB MEXAYHAPOIHON MOACYAHO-
ctu B Poccuiickoit denepaniyd OCyIECTBISCTCS HOpMaMU MEX]TyHa-
POIHBIX JOTOBOPOB P®, rpakmaHCKOTo IpoleccyanbHOro M apOuT-
PaXHOTO 3aKOHOJATENbCTBA. B KaX a0l U3 3TUX IPYII MOKHO BBIJIE-
JUTh HOPMBI O 002080PHOU, UCKIIOYUMENIbHOU W ANbIMepPHAMUBHOU
MOACYHOCTH.

Hozoeopuas noocyoHocms 03Ha4aeT, 4To 1O COTJAMEHHIO CTOPOH
KOHKPETHOE JIEI0 MOYKET OBITh OTHECEHO K IOPHCIUKIIUN WHOCTPAH-
HOTO TOCYyAapCTBa, XOTsI IO 3aKOHY CTPaHbI CyJla OHO MOACYIHO MECT-
HOMY CY[Iy, WIH, HA00OpOT, /110, KOTOPOE 10 3aKOHY MECTa HaXO0XK-
JIEHHsI Cy/a MOJICYTHO HHOCTPAHHOMY CYAY, MOXET OBITh B CHITy CO-
TJIANICHUs] OTHECEHO K KOMITETEHIIMN MecTHOro cyaa. CornamieHne o0
W3MEHEHUH MOJCYAHOCTU CTOPOHBI MOTYT 3aKIIOYUTh OO HPUHATHUS
nena cyaoM. IloncyaHoCTh Aen ¢ ydacTHEeM MHOCTPAHHBIX JIML, OTHE-
CeHHasl K MCKITIOYUTEIHHON, HE MOXET OBITh M3MEHEHA I10 COTJIalle-
HUIO CTOPOH.

CornaiieHus: CTOPOH, YCTaHABIUBAIOIINE BHIOODP Cy/1a, Ha3bIBAIOT-
CSL NPOPO2AYUOHHBIMY CORNAULEHUSIMUL.

CornameHust Takoro pojJa U3BECTHHI B IOTOBOPHOU MPAKTUKE Ha-
IIero0 ToCcyJapcTBa. B TOProBeIX JOroBopax OOBIYHO YCTaHABIUBACT-
Csl, YTO CIIOPHI MO CAENKAaM, 3aKII0YCHHBIM HAIllUM TOPTTIPEACTBOM 32
rpaHuLEH, MOoJJeKaT MECTHOM IOPUCOUKIMU. B ropuauyeckoi Hayke
OTMEUAETCS, YTO MPHU CIOpE IO CACNIKE, KOTOpas MO POCCUUCKOMY
3aKOHOJIATEIILCTBY MOXET OBbITh OTHECEHA K CJICIKaM BHEIIHEW TOp-
TOBJIM, CTOPOHBI MOTYT U30paTh MyTEM COTJIAIICHUS JIIOOYIO MOACY/-
HOCTh, TOYHO TaK €, KaK Ha OCHOBE MPHUHIIUIIA aBTOHOMHH BOJIU CTO-
POH POCCUICKOE 3aKOHOJATENIbCTBO JIOMYCKAEeT, YTO MO COTJIAIIEHUIO
CTOPOH MOKET OBITh MPUMEHEHO HHOCTPAHHOE MaTepPUATBHOE IIPABO.
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Ucknrouumenvnas noocyonocms 03HAYaET YCTAHOBJICHHUE TIOJICY-
HOCTH CIIOpa Cyly OIPENIEICHHOT0 TOCYAapcTBa (C UCKIIOYCHUEM €TI0
MOJICYTHOCTH CyJaM WHBEIX rocynapct). Crenududaeckoe BO3ICHCT-
BHE MEXKIYHAPOTHOW HCKIIOYUTENBHON ITOJCYIHOCTH MPOSBIIICTCS
MIpH TIpU3HAHWK CYJIeOHBIX pelieHuid. PemeHne MHOCTpaHHOTO Cyna
0 JIeNTy, OTHECEHHOMY K MCKJIFOUUTEIHLHOM TOJICY THOCTH POCCHIICKO-
ro Ccyna, He MOXET OBITh WCIIOJIHEHO Ha TeppuTopuu Poccuiickoit
denepanu.

K ucxniouumenvuoii noocyonocmu cynoB B Poccuiickoit @enepa-
uuu ct. 403 T'TIK P® omuocum: nena o nmpaBe Ha HEABIXKUMOE UMY-
LIECTBO, HaXoAdIIuecs Ha Tepputopun Poccuiickoit @enepanuu; nena
[0 CTIOpaM, BO3HUKAIOIIUM U3 JOTOBOPOB MEPEBO3KH, €CIH IEePEBO3-
YUKU HaxonaTrca Ha Tepputopun Poccuiickoir ®epepauuu; nena
0 pacTop)KeHHH Opaka POCCHHCKUX TPa)KIaH ¢ MHOCTPAHHBIMHU TPaXk-
JaHaMHU WIHA JIHOAMu Oe3 TPakJaHCTBa, €ClM 00a Cynpyra HMEIOT
MecTo )uTenbcTBa B Poccuiickoit denepanum; nena ocoboro mpous-
BojacTBa (cT. 26, 27, 30 I'TIK PD).

ITo menmam ¢ yyacTueM HHOCTPAHHBIX JIUI] BO3MOXKHO NMPUMEHEHNE
MPAaBWI AIbMEPHAMUBHOU NOOCYOHOCMU, TIPEAYCMOTPEHHON cT. 29
I'TIK P®. AnprepHaTUBHAs TOACYAHOCTH MPEACTABISAET cOOOW MpaBo
BbIOOpa MEXIY CyJaMH CBOETO UM HMHOCTPAHHOI'O rocyjaapcrBa (Ha-
mpuUMep, MO JeJaM O PacTOPKCHHH Opaka KOMIIETEHTHBIM SIBIISCTCS
WIA CyJ TOCYIapCTBa, TPaKJaHAMU KOTOPOTO SIBJISIIOTCS CYNPYTH
B MOMEHT IIOJa4M 3asBICHUS, WIH CyI TOCYJIapCTBa, HA TEPPUTOPHUH
KOTOPOTO MIPOKUBATN CYNIPYTH B MOMEHT TIOJIa4H 3asIBJICHUS).

B KonBeHIIMM 0 MpaBOBOMl MOMOIIUA U MPABOBBIX OTHOIICHUSX IO
rpakJIaHCKUM, CEMEHHBIM W YTOJOBHBIM jenaMm 1993 r. pacmupen
KPYT HOPM O MEXAYHApOAHON MOJCYTHOCTH MO OTIENBbHBIM BHAAM
TPaXXTaHCKHUX, CEMEWHBIX JIeJl, a TaKKe MPHUBEACHBI OOIIHe TOJI0XKe-
HUS O MOACYAHOCTH. VX TIprMeHeHHe MO3BONIIeT CO3/1aTh OJaromnpu-
ATHBIE YCIOBUS I 00eCriedeHus] IpaB W 3aKOHHBIX WHTEPECOB CITO-
PSAIIAX CTOPOH.

B Cornamenun o mopsake pa3pelieHHs CIOPOB, CBA3AHHBIX
C OCYUICCTBICHUEM XO3SICTBEHHOHN AesaTenbHocTH 1992 1. moacyn-
HOCTh TaKUX CIIOPOB MEXIY XO3SAWCTBYHOIIMMH CyOBEKTaMHU CTpaH
CHI, yuactByromux B CorjameHu#, YCTAaHOBJCHA CIEAYIOUIUM
obOpazom.
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KomnerentHsiii cya rocynapcrsa — ydactanuka CHI' Bpase pac-
CMaTpUBaTh YIOMSHYTHIE CIIOPHI, €CIIH Ha TEPPUTOPUHU AAHHOTO TOCY-
JapcTBa:

a) OTBETYMK MUMeEIl TIOCTOSTHHOE MECTO KHUTEIhCTBA MM MECTO Ha-
XOXK/ICHUS Ha JIeHb MPeIbsIBIeHus ucka. Eciiu B fene y4acTByIOT He-
CKOJIbKO OTBETYHMKOB, HAXOMAAIIMXCS Ha TEPPUTOPUH PaA3HBIX TOCY-
IapcTB — ydacTHUKOB CopyKecTBa, CIIOpP pacCMaTpUBAETCS 110 Mec-
Ty HaXOKICHUS JTI000T0 OTBETYMKA IO BEIOOPY HCTIIA;

0) ocyILeCTBISIETCS] TOProBasi, IPOMBILICHHAS WM UHAsL X035HCT-
BEHHAS JIEATEIHLHOCTD MPEANPHUATHS ((HIraia) OTBETIHKA;

B) MCIIOJIHEHO WJIM JOJDKHO OBITh IMOJHOCTBEO MJIM YaCTUYHO HCIION-
HEHO 00513aTeNIbCTBO U3 AOT0BOPA, SIBILIIOLIEECS IIPEIMETOM CIIOpa;

I') UMEJI0 MECTO ACHCTBHE WM MHOE OOCTOSITENbCTBO, MOCTYKHB-
1Iee OCHOBaHHEM TpeOOBaTh BO3MEILEHHS Bpea;

1) UMEET MOCTOSHHOE MECTO KHTENbCTBA M MECTO HAXOXKICHMSA
UCTEL 110 UCKY O 3allUTe ACTOBOH pelyTaluy;

€) HaXOAWUTCS KOHTPAreHT-NIOCTaBIIUK, MOAPSIYUK WIH OKa3bl-
BAIOIIMI YCIIyTH, BBIIOJIHAIOINN paboTy, a CIop Kacaercsl 3aKJtode-
HUSI, U3MEHEHUSI U PACTOPKEHUS IOTOBOPOB.

Hawubosnee 3HaUMTENbHBIM JOCTHKEHHEM B YHU(HKAIIMK BOIPOCOB
MOACYTHOCTH ¥ HOPM MEKAYHAPOIHOTO IPaskAAHCKOro mpolecca siBIs-
Jack bproccenbckas KOHBEHIUS O IOPUCIUKIMU M O NPU3HAHUU M HC-
TIOJTHEHUH CYIEOHBIX PEIICHHUH 10 TPAXKIAHCKUM M TOPTOBBIM JEJIaM.

Coser EBponeiickoro Coobmectsa 22 nexadbps 2000 r. yTBepaun
Pernament Ne 44/2001 o ropucAMKINH, NMPU3HAHUM U WCIOTHEHHUU
CyIeOHBIX pEIICHUH M0 TPaKAAHCKHUM M TOPTOBBIM JejiaM, KOTOPBI
¢ 1 mapra 2002 r. 3amenun bproccenbckyro KOHBEeHIUIO 1968 T.

Pernament npenycMaTpuBaeT NpaBuiia O 3aKJIIOUEHHM IpOpora-
LIUOHHBIX COTJIAIICHUH, MPOBEPKE JOMYCTUMOCTH CyIAeOHOro pasom-
partenbcTBa, MpeaBapUTEIbHBIX (OXpaHHTENIBHBIX) Mepax, 00 HCKax,
MIPEIBABISIEMBIX 110 OJHOMY U TOMY )K€ OCHOBAHMIO, MEKIY TEMHU K
CTOpPOHAaMH B CYJBI Pa3HbIX TOCYIapCTB.

B 1988 1. 0bu1a 3aknroueHa Jlyranckass KOHBEHIIHS O FOPUCIUKIIUU
Y TIPUHYJUTEITLHOM WCTIOTHEHUHU CYACOHBIX PELICHHUH 10 IPaXJaHCKUM
U TOpProBbeIM JenaM. KOHBEHIMS pachpoCTpaHseT CBOE AEUCTBHE HE
TOJIBKO Ha rocyJapcTBa — y4acTHUKOB EBporeiickoro Coro3a, HO U Ha
rocyaapcTBa — y4acTHUKOB EBporieiickoii acconmanyu cBoOOJHOM TOp-
roenu. Conepxanue Jlyranckoil konBeHuuu 1988 r. u bproccensckoit
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KOHBEHIIMH 1968 T. MpakTUUECKH WICHTUYHO, TIODTOMY OHA €IIle MMe-
HYETCA «IapajieIbHOW.

§ 3. [IpusHaHMe ¥ MCTIOJTHEHUE PelIeHNH apONTPaKHBIX
CYA0B M HHOCTPAHHBIX TPETEHCKHUX CYy10B

[eiicTBre cyneOHOTO penieHwst, BRIHECEHHOTO Cy0M KaKoro-1nbo
rocyZlapcTBa, B IPUHIHAIE OrPAHUYECHO MpENeIaMu TEPPUTOPUU ITOTO
rocyaapcrBa. I[OHyCTI/IMOCTL IMPpU3HaHUA U UCIIOJIHECHUA WHOCTPAaHHO-
ro cyAeOHOTO pelIeHrs ONpEeeNsaeTcs] 3aKOHOJATeIbCTBOM KOHKPET-
HOH CTpaHbl U MCXKIAYHAPOAHBIMU COITIAIICHUAMHU, B KOTOPBIX OHa
yuactByeT. B coorBerctBum co ct. 409 I'TIK P® pemenust naHocTpan-
HBIX CYyIIOB, B TOM YHCIIé 00 YTBEP)KACHWHW MHUPOBBIX COTJIAIICHHA,
Mpu3HaITCI U ucnojHAoTca B Poccuiickoir ®enepanuu, €civ 3TO
MPEeyCMOTPEHO MEXTYHAPOIHBIM JOTOBOPOM PD.

[lon permeHusIMM WHOCTPAaHHBIX CYJOB ITOHMMAIOTCS PEIICHUS TI0
TPaXIaHCKUM JIeNlaM, 33 HCKITFOUYEHHEM JIeNT TI0 SKOHOMHYECKUM CIIopaM
W JPYTHX JeJl, CBA3aHHBIX C OCYIIECTBICHHEM MpeAIPUHUMATEHECKON
Y THOW SKOHOMHYECKOH NeSTeThbHOCTH, MPUTOBOPHI IO JIENIaM B YacTH
MMYIIECTBEHHOTO yIiep0Oa, MPUIMHEHHOTO MPECTYILUICHHEM.

[IpusHanue pemreHUuss WHOCTPAHHOTO CyJa O3Ha4daeT, 4YTO OHO
CIIy’)KHT TIOJTBEP)KACHUEM TPaKJAHCKUX W WHBIX TpaB M 00SA3aHHO-
CTeii B TaKOW e CTENEeHH, YTO W pEelIeHHe HAIMOHAIBLHOTO CYJa.
B ogHEX cimywasx J0CTaTOYHO, YTOOBI pelieHre ObUIO MpU3HaHO (Ha-
puMep, O pacTopkeHuu Opaka). B Apyrux ke ciay4asx penieHue
JIOJDKHO OBITh €Illeé W WCIOJIHEHO, T.. IMOJBEPTHYTO CIEIHaTbHON
mporeAype (HampuMmep, BbIIada SK3EKBAaTYphl WM PETUCTPAIUs
B CIIEI[MAILHOM PeecTpe).

Takum 00pa3zoMm, MpHU3HAHWE WHOCTPAHHOTO CYJIEOHOTO pelieHUs
SIBJSIETCSL MPEANOCBUIKON €ro MPUHYIUTENIbHOrO0 HCHoMHeHus. [ns
NPUHYAUTEIBHOTO HCIOIHEHHS, KPOME TOTO, yCTaHABIMBAIOTCA JIO-
MOJIHUTENIbHBIE TPeOOBaHUs, KOTOphIE HEOOXOMUMBI AJISl MPU3HAHUS
peleHusl.

KaxxnoMy rocyaapcTBy MpHCYIIH CBOM CHCTEMBI UCIIOIHEHUSA pe-
LIEHUI MHOCTPaHHBIX cyn0B. OOLIUM [T BCEX 3THX CHCTEM SIBISIETCS
mpebosanue 63auMHOCHY KaK yCIIOBUE IS UCTIOTHEHHUS.

B ognux cTpaHax 1 HCHONHEHHs CyAeOHOTO peuieHus: TpedyeT-
Csl MPOBEPKa €ro MPaBHIBHOCTU JIUIIb C POPMANbHONW TOUYKH 3pPEHHS,
a TaK)Ke YCTaHOBJICHHE €r0 HEMPOTHBOpPEYHUsl MyOIMYHOMY TOPSIKY
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CTpaHbI CyJia ¥ BBINOJIHEHNE psijia yciaoBuil. B npyrux crpanax (Ppan-
must, benbrus, psan rocynapcts AGQpuki) He0OX0IMMa Bbljaya SK3eKBa-
TYpHIL.

B »TOoM cnydae cyn mocne pacCMOTPEHHUSI COOTBETCTBYIOLIETO
X0/IaTaiiCTBa BHIHOCHUT MTOCTAHOBJIECHUE O Pa3pEIICHUHN HCIIOTHEHUS.
Bo ®panmun Bo3MOXKHA MPOBEPKA PEIICHUS 110 CYIIECTBY, €CITH OHO
BBIHECCHO IMPOTUB (PPAHITy3CKOTO IpakIaHIHA.

Haxonen, B TpeThell Tpymnme CTpaH WHOCTPAaHHBIE CyIeOHBIE pe-
LIEHUSI UCHOJHSIOTCS NPU HAIWYUU B3aUMHOCTH U NPU YCIOBUH, YTO
OHM HE NPOTUBOPEYAT OCHOBHBIM IIPUHIUIIAM HAIIMOHAJIBLHOTO MpPaBa.

Pa3BuTre >KOHOMHUYECKHX OTHOIIEHUHA IPHUBEIO K 3aKIIOYEHUIO
MHOTO- ¥ JIBYCTOPOHHHUX COTJIAIIEHUH 00 WCTIONHEHWH WHOCTPAHHBIX
CyIeOHBIX peIIeHuH, KaK MPaBHII0, YCTAHABIMBAIOIINX 005S3aTeIbCTBA
JIOTOBAPUBAIOIINXCS TOCY/IAPCTB HUCIONHATH PEIICHUS TIPHU COOI0Ie-
HUU pAla YCIOBHN (BCTYIUICHHE PEIICHHS B 3aKOHHYIO CHITY, HETPO-
TUBOpEYHE MyOINIHOMY TOPSAKY CTPaHBI UCIIONHEHUS, yJacTHe o0e-
WX CTpaH B CyJeOHOM pa30HpaTeN-CTBE | T.JI.)

Cpenu MHOTOCTOPOHHMX KOHBEHIIWH, pEryJUpYIOMIUX MPU3HAHUE
Y WCTIOJIHEHUE CyAeOHBIX pelleHuH, cieayeT Ha3BaTh [ 'aarckyro KoH-
BeHIMIO OT 1 deBpans 1971 r. «O mpu3HaHUM U HUCIIOTHEHUH WHO-
CTpaHHBIX CYJeOHBIX PEIICHUH MO TPaXXTaHCKUM U TOPTOBBIM JeTam.
Konpennuto o npaBoBOi MOMOIIM U IPAaBOBBIX OTHOLICHUSIX 10 IPax-
JAHCKHUM, CEMEHHBIM U YrOJOBHBIM AenaM 1993 r.

XonaTaiicTBO B3bICKATENS O MPUHYAUTEIBHOM UCIOJHEHUU pellie-
HUS1 THOCTPAHHOTO CyJa PAacCMATPUBAETCS — MPUMEHUTENBHO K CHC-
TEeMe CyJIOB 0O0IIel I0PUCIUKINU — BepXOBHBIM CyJIOM pecIyOIHKH,
KpaeBbIM, 00JIACTHBIM CYyJIOM, CyJIOM ropoja ¢eepalbHOr0 3HAYCHMUS,
CyJIOM aBTOHOMHOH 00JacTH MM aBTOHOMHOTO OKPYTa IO MECTY JKH-
TEJIbCTBA WJIM MECTY HaXOXKJIEHHUs NOJDKHUKA B Poccuiickoit denepa-
UM, 2 B ClIy4yae, €CIM JOJDKHUK HE MMEET MECTa JKUTENbCTBA HIIH
MecTa HaxoxJeHus B Poccuiickoit denepanuu 160 MECTO €ro Ha-
XOXKJICHUSI HEU3BECTHO, TO MO MECTYy HAXOXXICHUSI €ro MMYLIECTBa
(cT. 410 I'TIK P®). Permiennss MHOCTpaHHOTO CyjAa, He TpeOyromue
MPUHYIUTEIBLHOTO WCIIOJHCHHS CYyJO0M OOIICH FOPUCTUKIIMH, TTPH-
3HaIOTCA 0e3 KaKoro-Indo AanbHEHWIero Mpou3BOJACTBA, €CIIH 3auH-
TEPECOBAHHOE JTHUII0 HE 3afBUT IO MECTY >KUTEIbCTBA WJIH MECTY
HaxO0XJACHUS (B TCUCHHUE MecAIla MOCIe TOTO, KaK eMy CTall0 U3BECT-
HO O MOCTYIUICHHU PEIICHUS B COOTBETCTBYIOIIMH CYJ, W3 YHUCIA
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nepeuncieHHbIX B ¢T. 410 I'TIK P®) cBon Bo3paskeHUSI OTHOCUTEIHHO
MPU3HAHNSA 3TOTO PELICHMS.

B norosopax o mpaBoBo# MoMolu, 3akitoueHHbIX Poccueit ¢ apy-
TUMH CTPaHaMH, COAEPIKATCA OCHOBHbIE YCA08UA NPUSHAHUS U UCHOT-
HeHUs UHOCMPAHHBIX CYOEOHbIX peUleHUl, eclu:

1) pemeHre BCTYNHJIO B 3aKOHHYIO CHJIy. DTO OINpenessieTcs Ha
OCHOBaHUH 3aKOHOAATEIILCTBA CTPAHBI, I'Zle ObIJIO BHIHECEHO PEIICHUE;

2) mpu paspeleHuy Aeia Mo CYMIECTBY COOIIOJEHBI MPOLecCy-
ajbHBIE TIpaBa JULA, IPOTUB KOTOPOTO BBIHECEHO pelleHue (Hampu-
Mep, TpedyeTcs, YTOOBI OTBETYMKY CBOEBPEMEHHO ObLIT BPY4EH BbI-
30B B Cy[);

3) OTCYTCTBYET Ipyroe BCTYIHBINEE B 3aKOHHYIO CHIIy pCIICHUE
IO CIIOPY MEXKAY TEMH K€ CTOPOHAMH U IO TOMY e IPeIMETY, BbIHE-
CEHHOE CYJOM B TOCYIapCTBE, Ha TEPPHUTOPHUH KOTOPOTO peEIICHHE
JOJKHO OBITh IPU3HAHO WM IPUHYAUTEIILHO HCIIOIHEHO;

4) mpu pacCMOTPEHUM JieJla U BBIHECEHUH 110 HEMY PELICHHS CO-
OMIOAE€HBl HOPMBI MEXIYHAapOAHBIX JOTOBOPOB O pa3rpaHUYCHUU
KOMIIETEHIINU CYJOB Pa3IMYHBIX CTPAH.

B psane moroBopoB yKasbIBalOTCS W IpyTUE YCIOBUS (HAmpuMep,
€CITH 0 3aKOHO/AATEeNBCTBY 000X TOCYIapCTB HE UCTEK CPOK JIaBHO-
CTH MIPUHYAUTEIBHOTO UCTIOJIHEHUS PEIICHN).

IIpu3Hanue B Poccuu peleHuss HHOCTPAHHOIO CyZia O3Ha4aeT, 4YTo
OHO O0JIaJjaeT TOM K€ IOPUINYECKOI CHIION, KaKyl0 UMEIOT pEeIIeHuUs
poccuiickux cynoB. [loaTomy pemienre MHOCTPAaHHOTO CyJa, MOJJe-
JKalee npusHaHuio B Poccuiickoit @enepanuu, siBiAsSETCA OCHOBaHUEM
IUTA 0TKa3a B IPUHATHH B POCCHU MCKOBOTO 3adBIEHUS MO CHOPY Me-
XKy TEMH e CTOPOHAMH, O TOM K€ MpeAMETe, 0 TOMY K€ OCHOBa-
HUIO JTNOO JJIs TIPEeKpalieHus aeia.

XomaTtaiiCTBO O TNPUHYOUTEIBHOM HCIOIHEHUM PEIICHHS WHO-
CTPaHHOTO CyJ1a IOJKHO COIEPHKATh:

1) HauMeHOBaHME B3BICKATENs, €T0 MPEACTABUTENS, €CIU XO0/Aa-
TaliCTBO MOAAETCS MPEACTAaBUTENEM, YKa3aHHE MECTA MX JKUTENbCT-
Ba, a B Clly4ae, KOTJla B3bICKATEJIEM SIBISETCS OpraHu3anus, yKasa-
HHE MECTa €€ HaX0X/ICHHUS;

2) HauMEHOBaHUE OJDKHUKA, YKa3aHHE MECTa €ro >KUTEeIbCTBA,
a ecJIM JIOJDKHHUKOM SIBJISIETCSl OpraHu3alus, yKa3aHhe MecTa ee Ha-
XOXKJCHUS;
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3) npocrOy B3bICKAaTENs] O MPUHYAWTEIHHOM HCIIOJIHEHUH pellie-
HUS WK 00 yKa3aHWH, C KAKOTO MOMEHTa TpeOyeTCsl ero NCIIOTHEHNE
(a. 1 cT. 411 I'TIK PO).

K xopmaraiicTBy mpmiararorcsi IOKYMEHTHI, HpPEIyCMOTPEHHBIE
MEXAYHapOIHBIM OTOBOpOM P®, a eciii 3TO HE MPEAYCMOTPEHO Me-
KITyHAPOIHBIM JJOTOBOPOM, NPULA2AIOMCS Cedyioujue OOKYMEHMbL:

1) 3aBepeHHass WHOCTPAHHBIM CYy/JOM KOTHS PEUICHHS WHOCTPaH-
HOI'O CyZa, O IPUHYIUTEIBHOM HCIIOJHEHUM KOTOPOI'O BO30YXKICHO
XOJIaTalCTBO;

2) odunuanbHeli TOKYMEHT O TOM, YTO PELICHHE BCTYIIIIO B 3a-
KOHHYIO CHIIY, €CJIHM 3TO HE BBITEKAECT U3 TEKCTA CAMOTO PEIIEHUS;

3) DOKyMEHT 00 MCIIOJHEHUH PEIICHHs, €CJIU OHO PaHee UCIIONHS-
JIOCh Ha TEPPUTOPHH COOTBETCTBYIOIIETO HHOCTPAHHOIO TOCY1apCTBa;

4) MOKyMEHT, U3 KOTOPOIO CIEIyeT, YTO CTOPOHA, MPOTUB KOTO-
PO MPHHATO pEIICHUE U KOTOpas He MPUHMAMAIIA y4acTHsl B IIPOLECCE,
ObUIa CBOEBPEMEHHO M HAAJIEKAIUM 00pa30oM M3BEIlEHa O BPEMEHU U
MECTE PACCMOTPEHUS JIENa;

5) 3aBepeHHBIH NIEPEBOJT YKA3aHHBIX JOKYMEHTOB Ha PYCCKUI S3BIK.

CxoaHbIM 00pa3oM peryiaMeHTHUPYIOTCSl IPU3HAHKUE U UCTIOJIHEHHE
pemeHuii B KoHBeHIMM 0 TPaBOBOI MOMOIIY U IPAaBOBBIX OTHOILIEHH-
SIX [0 TPaXXIAHCKUM, CEMEUHBIM U yTroNoBHBIM AenaM 1993 r. Kaxnaas
n3 JloroBapusaromuxcs CTOPOH Ha YCIOBHSX, NMPENyCMOTPEHHBIX
KonBennuel, npru3HaeT M UCHOIHIET BBIHECEHHBIE HAa TEPPUTOPUU
npyrux [lorosapusatommxcsi CTOPOH pEIIEHUs YUpEKIEHUH IOCTH-
LUU 0 TPaXKJAHCKUM M CEMEWHBIM JeJaM, BKJIIOUas yTBEPKICHHBIC
CyJIOM MHUPOBBIE COTJIAIlIEHHs IO TAKUM JIelaM U HOTapUaJbHbIE aKThl
B OTHOLICHUH JICHEKHBIX 003aTENIbCTB.

Cratbs 52 KoHBEHLIMU TOCBSIICHA IPU3HAHUIO PEILLICHUH, HE Tpe-
OYIOIIMX MCIOTHEHUs. DTH PELICHHs], BCTyIMBIINE B 3aKOHHYIO CHILY,
MPU3HAIOTCS Ha TEPPUTOPUHM OPYTUX TOCYAapcTB 0€3 CHEelHalbHOTO
MIPOU3BOCTBA MIPH YCIOBUH, ECIIH:

1) yupexnaeHus IOCTULUH 3allpallliBaéMON CTOPOHBI HE BBIHECTH
paHee o 3TOMY €Iy PELIeHMs, BCTYNMBIIETO B 3aKOHHYIO CHITY;

2) neno cornacHo KoHBeHIuy, a B cirydasx, He MPETyCMOTPEHHBIX
€10, COIVIaCHO 3aKOHOMAaTeNbcTBY JloroapuBatomieiics CTOpOHBI, Ha
TEPPUTOPHH KOTOPOH peleHHe AOIKHO ObITh MPU3HAHO, HE OTHOCHUT-
Cs K HCKIIIOYUTEIbHOW KOMIIETCHIMM YYPEXKICHUN FOCTULUM ITOU
CTopoHBI.
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B coorBerctBum co cr. 160 CK P® mnpusnaercs perieHne WHO-
CTPaHHOTO CyZia O PaCTOP)KEHUH OpaKa MeXIy POCCHUCKIMH TPaXKaa-
HAMH W WHOCTPAHHBIMH TpaXXJTaHAMH, €CIH OHO OBUIO BBIHECEHO
C COOJIIO/IEHNEM COOTBETCTBYIOIIETO MHOCTPAHHOTO 3aKOHOJATEIhCT-
Ba 0 KOMIIETEHIIMH OPTaHOB, IPUHUMABIINX PEUICHHE O PACTOPKEHUN
Opaka u 0 mojseKaneM IPUMEHEHHIO TIPA PacTOPKEHUHN Opaka 3aKo-
HOJIATEeNTHCTBE.

OTH yCIOBHS OTHOCSTCS M K PEIICHUSM 00 OIeKe U TOMEYNUTENb-
CTBY, a TaKkKe K pEIIeHUSM O PacTOpP)KeHWH Opaka, BBIHECEHHBIM
B COOTBETCTBHH C 3aKOHOJATEIbCTBOM CTPaHBI, HA TEPPUTOPHH KOTO-
PO BBIHECEHO pEIIEHUE.

[Ipu3HaHue pelieHuil TakoTro pojia HE CTaBUTCS B 3aBUCUMOCTh OT
HAJIAYHs] MEXITyHapOIHOTO JOTOBOPA; HE BBIIBHTAeTCS M TpeOOBaHKE
0 B3aMHOCTH.

Heckompko wHaue pemieH Bompoc B DenepadbHOM 3aKOHE OT
26 okTsa0ps 2002 1. Ne 127-®3 «O HecocTosTeapHOCTH (0aHKPOTCT-
Be)» CormacHo 1. 6 cT. 1 3Toro 3akoHa penleHnus Cy0B HWHOCTPAHHBIX
TOCy/IapCTB IO JellaM O HeCOCTOSATENHHOCTH (OaHKPOTCTBE) MpHU3HA-
10Tcs Ha Tepputopun Poccuiickoit denepanuu B COOTBETCTBUU C Me-
KAyHapoaHbIME fmoroBopamu P®. IIpu OoTCYTCTBUM MEXTyHApOIHBIX
JoroBOpOB P® perieHns cy10B MHOCTPAHHBIX TOCYAApPCTB MO JIeNaM
0 HECOCTOSTENFHOCTH (0aHKPOTCTBE) TPU3HAIOTCS HA TEPPUTOPHUU
Poccuiickoit denepannu Ha Hayanax B3aMMHOCTH, €CJIM MHOE HE Ipe-
JlyCMOTPEHO (hesiepaibHBIM 3aKOHOM.

XopmaraiicTBa 0 NMPU3HAHWUU U MPUHYTUTEIHLHOM HCIIOJIHEHUH pPe-
HICHUH YUYPEeXKICHUN IOCTULUU MO TPaKIAHCKUM, CEMEHHBIM JeaM,
BKJIIOYAasl YTBEPKJICHHBIE CYJOM MHUPOBBIC COTJAIICHUS U HOTApUAb-
HBIC aKThl B OTHOIICHUH JICHSKHBIX 00S3aTEIbCTB, PACCMATPUBAIOTCS
CyJaMH CTpaHbl, Ha TEPPUTOPUHN KOTOPOW JOJKHO OBITH OCYIIECTBIIC-
HO IpHUHYANUTENbHOE ucnonaHeHue. CyJ, paccMaTpUBAIOIIUI XoaaTan-
CTBO, OTPAHMYMBAETCS YCTAHOBJIEHHEM TOr0, YTO YCIOBHA, HpEny-
cMoTpeHHble KoHBeHLuMeH, cobmoaensl. B cinydae eciam ycnoBust co-
OJIOCHBI, Cy/l BBIHOCUT PELICHNE O IPUHYAUTETFHOM HCIIOTHEHHH.

IlopsinoKk NMpUHYINUTENBHOTO MCIIONHEHUS ONpeAeNseTcs M0 3aKo-
HOJATeNbCTBY CTpPaHbl, HA TEPPUTOPHU KOTOPOH OHO JOJKHO OBITH
MIPOU3BEIEHO.

B ucnonHeHHn pemieHusi MOKET OBITh OTKa3aHo IO Mpochle cTo-
POHBI, TPOTUB KOTOPOH OHO HAIIPABIIEHO.



318 Pasgen V. lNpou3BoacTBo no genam ¢ y4actMem MHOCTPaHHbIX MuL,

s aToro cropona, oOpaTuBIIasICs B TaKOW HPOCHOOH, MOHKHA
MPEACTaBUTh KOMIIETEHTHOMY CyAy IO MECTY, TJ€ HCIpaIINBaeTCs
WCIIOJHEHNE, T0Ka3aTeNIbCTBA TOTO, YTO:

1) cymom 3ampammBaeMoro rocyaapcrsa — ydactauka CHI panee
BBIHECEHO BCTYNHMBIIEE B 3aKOHHYIO CHIIy DEIICHHE IO JAEIy MEXIy
TEMH K€ CTOPOHAMH, O TOM JKE ITPEMETE U TI0 TOMY K€ OCHOBAHUIO;

2) nMeeTcsl MPU3HAHHOE PElIeHHe KOMIIETEHTHOTO Cy/Aa TPEThEro
rocymapctBa — y4yactauka CHI' 6o rocymapcta, He SBISIOMIErocs
wreHoM CofpyKecTBa, IO CIIOPY MEXIY TEMH e CTOPOHAMH, O TOM
JKe TIpeIMeTe | IO TOMY K€ OCHOBAHHIO;

3) cnop pasperiieH HEKOMIIETEHTHBIM CYJIOM;

4) npyrast cTopoHa He OblJIa U3BEIIECHA O MPOIIECCE;

5) ucrek 3-TOAUYHBIN CPOK TaBHOCTH JJIS IPEABSIBICHAS PEIICHIS
K IPUHYIUTETHFHOMY HCITOTHEHHIO.

3asiBIieHUe O MIPU3HAHWN WU WCTIONHEHHWH PEIICHUS HHOCTPAaHHO-
r0 Cy/a B cilydae, KOT/Ia 3TO OTHOCUTCSI K KOMITIETEHITUH apOUTPaskHO-
ro CyJa, MOJIAeTCsl CTOPOHOM B CHOpE, B TOJIB3Y KOTOPOH COCTOSIIOCH
pemieHue, B apOUTpakHBIN cyJ cyobekTa Poccuiickoit denepariu 1o
MECTY HaXOXIEHHS WJIM MECTy XHUTEJIhCTBA JOJDKHUKA JTHOO0, ecin
MECTO HAaXOXKICHUS WU MECTO JKUTEIbCTBA HEU3BECTHO, IO MECTY
HAXOXKJIEHUS UMYIIECTBA JTOJDKHHIKA.

He momyckaercs mepecMOTp pellieHrss HHOCTPAHHOTO Cy/Aa 10 Cy-
IIECTBY, @ OTKa3 B €0 MPU3HAHUH WM MPUHYIUTEIFHOM UCTIOTHEHUN
MOXET UMETh MECTO [0 OCHOBAHMSIM, MPEAYCMOTPEHHBIM CT. 412, 414
I'TIK PO u ct. 244 AIIK PO, nepedyeHb KOTOPBIX SIBISETCS UCUYEPIIbI-
BAOIUM, U B MEXXIYHapOJHBIX JoroBopax Pd.

B mpuHyauTenbHOM HCIONHEHUM PELIEHHS WHOCTPAHHOTO Cyna
MOJXeET OBITh OTKa3aHo, eciu (4. 1 ct. 412 I['TIK P®):

1) pemenye no npaBy CTPaHbl, HA TEPPUTOPUN KOTOPOH OHO MpPH-
HATO, HE BCTYIIIJIO B 3aKOHHYIO CHJTY WMJIM HE TOJIEKUT UCIIOTHEHHUIO;

2) cTOpoHa, MPOTHB KOTOPOH NMPHHATO pelieHHe, Oblia JHIIeHa
BO3MO>KHOCTH NPUHSATH yUacTHE B MPOLIECCE BCIEACTBHE TOTO, YTO e
He OBIJIO CBOEBPEMEHHO U HAUISKAIIUM 00pa3oM BpyUEHO U3BEILCHHE
0 BPEMEHH U MECTE PACCMOTPEHMSI CIIOPa;

3) paccMOTpeHHE J1eJla OTHOCHUTCS K UCKIIOYUTENIBHOM MOCYTHO-
ctu cyoB Poccuiickoit denepanuy;

4) uMeeTcs BCTYIMBIIIEE B 3aKOHHYIO CHIIy pelieHue cyaa B Poc-
cuiickoi Penepanyy, IPUHATOE MO CIIOPY MEXKTY TEMU KE CTOPOHAMH,
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0 TOM JK€ TMpeaMeTe W 10 TeM XK€ OCHOBAHUWSM, WJIM B IIPOU3BOJICTBE
cyna B Poccuiickort ®denepaniui UMEETCSl €TI0, BO3OYKICHHOE TIO
CIOpY MEXIy TEMH K€ CTOPOHAMH, O TOM K€ MPEAMETE U TI0 TEM Ke
OCHOBAHUM JI0 BO30Y KACHHUS JieJla B HHOCTPAHHOM CY/IE;

5) WCTOMHEHWE PEIIeHHS MOXKET HaHeCTH YIIepO CyBepeHUTETY
Poccutickoit denepanuu wim yrpokaet 0e30macHOCTH JIHO0 TPOTH-
BOpeUHT ImyonmaHoMy nopsaaky Poccuiickoit deneparum;

6) UCTEK CPOK MPEIBSBICHUS PElIeHHs K MPUHYIUTEIFHOMY HC-
MOJHEHHUIO U 3TOT CPOK HE BOCCTAHOBIIEH cyaoM B Poccuiickoii dene-
pamyy 1Mo X0JaTalCTBY B3BICKATEIS.

Bompocsl, oTHOcsmuecs K HCIOTHUTEIBHOMY MPOU3BOJCTBY,
perilaMeHTHPYIOTCS B 3aK0HEe 00 MCTIOJHUTETbHOM MPOU3BO/ACTBE,
3akoHe 0 CyIeOHBIX MPUCTABAX, a TAKKE B IPyTUX (eraeparbHbIX
3aKOHaX.

Ilo oTAETBPHBIM KAaTETOPHSM 1€ PEeIIeHUs] MPU3HAOTCS U MIPHUBO-
JIITCSl B UCTIOJTHEHNE B COOTBETCTBHH C PSIIOM MEXKTyHAPOIHBIX JIOTO-
BOpoB P®D.

Tak, B3anMHOE TIPU3HAHNUE CYICOHBIX PEIICHHUH 110 JejlaM 00 00b-
SBIIEHUH TPakJaH O€3BECTHO OTCYTCTBYIOUIMMH HIIH YMEPIIVMH H TI0
JIeJiaM O pacTOp>KeHUM Opaka, pa3felbHOM MTPOXUBAHUH U TTPU3HAHUN
Opaka HeJEHCTBUTEIBHBIM perIaMeHTHpYIoTCs JloroBopoM o mpaBo-
Boi momomu ¢ DUHASHAWEH, NPU3HAHWE W HUCIOJHEHHUE pEUICHUI
CYIIOB TIO JieJlaM O BO3MEIICHHH yiiepOa OT 3arpsi3HeHui He(ThI0 —
MexayHapoIHOH KOHBEHLIMEH O TPa)kKIaHCKOW OTBETCTBEHHOCTH 3a
yiiep6 ot 3arpsi3HeHn HedThio 1969 r; ncnomHeHne peleHuit 0 Bo3-
MenieHnu yimepba — PuMckol kKoHBeHIMe# 00 ymepOe, mpUInHEeH-
HOM HMHOCTPaHHBIMH BO3JyIIHBIMHA CYJaM{ TPETbUM JIMIIAM Ha TIO-
BEpXHOCTH 1952 r., psimioM MHOro- M ABYCTOPOHHHX COIJIALIEHHUH
B 0071aCTH TIEPEBO30K TPY30B U MACCAKUPOB; UCIIOITHEHUE pPEIICHUN
00 yrutate cyneOHbIX pacxofoB — [‘aarckoii KOHBeHLMEH MO BOMPO-
caM rpakaaHckoro mnpouecca 1954 r.



PA3AOEN VI. UCMONHUTEJNIBHOE NMPOU3BOACTBO

I'maBa 21. UcnnosiHeHHe cy1eOHbIX M HHBIX AKTOB

§ 1. 3akoHoaaTENBCTBO 00 UCIIOJHUTEIHLHOM NPOU3BOACTBE.
Oprasbl NPUHYAUTETHHOT0 HCIIOJTHEHUS
UCTIOJHUTETbHBIX IOKYMEHTOB

UcnonuutenbHOE€ NPOU3BOACTBO SIBISICTCS MPUHYIUTCIBHOMN
(dhopmoii peanuzanuu CyAeOHBIX M WHBIX aKTOB. [IpuHYyIUTEIBHOE
OCYIIECTBJICHUE TPEOOBAaHUI B3bICKATENS U O0SI3aHHOCTEH JIOJDKHU-
Ka — HEOTheMJIeMasi 4acTh IOPUCIUKIIMOHHON NEATeIbHOCTH IO 3a-
IIUTE HAPYUICHHBIX WU OCMApPUBAEMBIX MpaB, CBOOOJ U 3aKOHHBIX
HHTEPECOB.

C 1 derpans 2008 . geiicTByeT HOBBIN 3aKOH 00 HUCHOJTHHUTE/Ib-
HOM TNPOU3BOJICTBE, KOTOPHIH N3MEHUI U JETATN3UPOBAT MHOTHE €T
WHCTUTYTHI 110 CPAaBHEHUIO C paHee NEeHCTBOBABIINM 3aKOHOIATEIHCT-
BOM. /JlesSTeIHPHOCTh OPraHOB IO MPHUHYIUTECIHHOMY HCIIOJHEHHIO
Cy/eOHBIX M MHBIX aKTOB PETYIHpPyeTcs 3aKOHOM 0 CYAeOHBIX NMPHU-
craBax. Ha ocHoBanmm 3akoHa 0 CyJeOHBIX MPHCTABaxX CO3/IaHA
CaMOCTOSITeNTbHAS CIIy)K0a, Ha KOTOPYIO BO3JIOKECHBI 3aJavdl II0
obecriedyeHnI0 yCTaHOBIEHHOTO TIOPSAKa ACSITENbHOCTH cyqoB PD u
10 WICTIOJTHEHUIO Cy/Ie0HBIX aKTOB U aKTOB JPYTHUX OPTaHOB.

Hapsay ¢ ykazanHeiMu @DenepanbHbIMA 3aKOHAMU HCIOJHEHUE
CylIeOHBIX W HHBIX aKTOB PETyJIHMpyeTcs HOpMaMHu [ 'pakaaHCKOTro
MpOIECCYaNbHOTO Kofekca P®, ApOUTpa)kHOTO MpOoIEecCyaIbHOTO
konekca P®, Hanoroseim komexcoM P®D, TamMokeHHBIM KOJIECKCOM
P®, Cemelinbim koaekcoMm PD, mpaBoeiMu aktamu [Ipesunenta PO,
[IpaButenscrBa PO, Munucrepctsa roctuuu PO u ap. Ilocranos:ie-
Hus [lnenyma BepxoBnoro Cyma P® u Bricmero ApOutpaskHoro
Cyna P® coxepxxaT pa3bsCHEHUS MO BOMpPOCaM MPUMEHEHUS HOPM
HCIIOJIHUTEIBHOTO MPOU3BOACTBA. Eciau MeXIyHapOAHBIM TOTOBOPOM
P® ycraHoBneHBl WHBIC MpaBHIia, YeM 3aKOHOAATENbCTBOM P®d 00
WCIIOJIHUTEIFHOM IMPOU3BOJACTBE, TO MPUMEHSIOTCS MpaBUia MEXIY-
HapOJIHOTO AOTOBOpA.

B cooTBeTcTBUM C HOBBIM 3aKOHOJATEIHCTBOM yCTAHOBIICHBI IIEITH
Y 3aJ1a4¥ UCTIOJHUTENBHOTO MPOU3BOACTBA. Ero 3agaun — npaBuibHO
U CBOEBPEMEHHO HCIIOJHSATH CYJICOHBIC aKThl, aKThl JPYTUX OPraHOB
Y JOJDKHOCTHBIX JIUI] U WHBIE UCIIOTHUTEIHHBIC JOKYMEHTHI B CITyYasX,
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MPEAyCMOTPEHHBIX 3aKOHOM. JlaHHBIE 3a/a4M OMPENENSIOTCS LENbI0
WCTIOJTHUTEIBHOTO TIPOM3BOACTBA — 3alMTa HAPYIIEHHBIX MPaB, CBO-
00]1 ¥ 3aKOHHBIX HHTEPECOB TPAKIAH U OPTaHU3ALINH.

BriepBrie B HWCHOJTHHUTENHHOM 3aKOHOJATEIHCTBE 3aKPETLICHBI
MIPUHIIUTIEI UCTIOJTHHUTEIBHOTO TPOU3BOJICTBA, KOTOPHIE OMPEAEISIOT
o0mIre Havama M CMBICT HCIIONHUTEIHFHOTO 3aKOHOJATEeNhCTBA W Ha-
MIpaBIIEHBI HAa PeaH3alii0 MOCTABICHHBIX IIeiel U 3a1ad. B cooTBeT-
CTBUU CO CT. 4 3akoHa 00 HCIOJHUTEIbHOM NPOM3BOACTBE OHO
OCYHIECTBIISIETCS Ha MPUHIUIAX: 3aKOHHOCTH, CBOEBPEMEHHOCTH CO-
BEpIICHUS HCIIONIHUTENLHBIX JIEHCTBHUIA U IPUMEHEHUSI Mep MPUHYIH-
TEJNBHOTO UCTIOIHEHUS; YBAXKESHHS YECTH U JJOCTOWHCTBA TPaKIaHUHA;
HEMPUKOCHOBEHHOCTH MHWHUMYMa HWMYIIECTBA, HEOOXOAMMOTO st
CYIIIECTBOBaHUS TPAKIAHWHA-IOIDKHUKA U YJICHOB €r0 CEMBH; COOT-
HOCHMOCTH 00beMa TpeOOBaHUil B3bICKATENS H MEP MPUHYIUTEIHLHOTO
HCTIOJTHEHUS.

IIpunyauTensHOE UCIIONHEHUE MTPOUCXOIUT B YCTAHOBICHHOM 3a-
KOHOM Tmopsiake. B pe3ynpraTe HCIONHUTEIHLHOTO MPOU3BOJICTBA
CKJIQJBIBAIOTCS MPABOOTHONICHUS IO TOBOJY HPUHYIUTEIBHOTO HC-
MOJIHEHUSI TPeOOBaHUI B3bICKATENsT K JNOKHUKY. CyObeKTamMu HC-
MOJIHUTEILHBIX TPABOOTHONICHUH SIBJISFOTCS OPTaHbl IPUHY IUTEIIBHO-
IO HUCIOJHEHMS CYACOHBIX M MHBIX aKTOB, CYJ, YYACTHUKU HCIIOJIHU-
TEJIBHOTO NMPOU3BOJICTBA.

OpranaMu NPUHYIUTEIHLHOTO UCTIOJHECHHS CyIEeOHBIX aKTOB, aK-
TOB JIPYTHX OPTaHOB WM MOJDKHOCTHBIX JIHI siBisieTcs DemepanpHas
ciyx0a cyneOHBIX MPHCTABOB U €€ TeppUTOpHalbHBIe OopraHbl. He-
MTOCPEJICTBEHHOE OCYIIECTBICHHE (DYHKIHMH 1O TPHHYIUTEIHHOMY
WCIIOJTHEHHUIO CyNEeOHBIX aKTOB M MHBIX MCIOJHUTEIBHBIX JOKYMEH-
TOB BO3JIaraeTcs Ha CyAeOHBIX MPHUCTaBOB-HCIIOTHUTENEH CTPYKTYp-
HBIX MOJpa3AeieHul TEeppPUTOPHUATIbHBIX OpraHoB 3Toil denepaib-
HOU ciyXObI — ToApa3aeiaeHuil cyaeOHbIX mpuctaBoB. CyneOHbIC
MIPUCTABHI SBISAIOTCS JOJDKHOCTHBIMHU JIUIIAMH, COCTOSIIIIAMH Ha TO-
cydapcTBEHHOU ciayk0Oe. B 3aBHCHMOCTH OT CBOWMX 00s3aHHOCTEH
OHHM TIOJPA3ENIIOTCS Ha CyAeOHBIX NPUCTABOB MO OOECTEYSHHIO
YCTaHOBJICHHOTO Topsanka nesrenbHocT cyaoB (OYIIIAC) u cyne6-
HBIX TPHUCTABOB-HCIIOJHUTENCH, UCTIONHSIOMUX CyaeOHbIe aKThl U
aKThl Ipyrux opratoB. B coorBerctBuu ¢ Ykazom IIpesunenra PO or
31 mexabps 2005 r. Ne 1574 «O peectpe momkHOCTEW (enepanbHON
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roCcyJapCTBEHHOW TPakIaHCKOW CIIyXOb» CyaeOHbIe MPUCTABbI OT-
HOCSITCSI K TOCY/IapCTBEHHBIM TPAXKJAHCKUM CITY>KaIllAM.

KoopnuHanus u KOHTpOdb nesrenbHocTH DenepanbHOR CITy»KObI
CyIeOHBIX TPHUCTABOB OCYIIECTBISIETCS MHHHCTEPCTBOM IOCTHIIAU
P®, nmockonpky maHHas ciy>k0a HaXOMWTCS B €ro BeACHHH. Takxke
MunncrepctBo toctuiin PO mpuHEMaeT HOpMaTHBHBIE TPaBOBBIC
aKTbI, OTHOCSIIIUXCS K chepe AeATeTbHOCTH 3TON CITyKObI'.

B cooTBercTBMU C 3aKOHONATENBLCTBOM CYAECOHBIM IPHCTABOM
MOXeT ObITh TpaxknaHuH P®, pocturmmii 20-1eTHero Bo3pacTa,
UMEIONIHi cpenHee (TI0THOe) 00IIee WK cpeiHee MPodecCHOHATFHOS
oOpa3zoBaHue (U1 CTapIero cyAeOHOro MPUCTaBa BhICIIEE IOPUINYEC-
ckoe 00pa3oBaHKe), CIOCOOHBIH IO CBOUM JIEJIOBBIM U JTMYHBIM Kade-
CTBaM, a TaK)XE IO COCTOSHUIO 3J0POBBS UCIIONHATH BO3JI0OKCHHBIE HA
Hero o0s3aHHOCTH. CyZeOHBIM NPUCTABOM HE MOXET OBITh IHUIIO,
UMEIOIIee CYyTUMOCTb.

HemocpencteenHoe NPUHYAWTENHHOE WCIOJHEHUE CYACOHBIX
Y MHBIX aKTOB OCYIIECTBISIOT MPUCTABBI-UCIIONHUTENIU. B cooTBeT-
CTBHUH C 3AKOHOM O CyAe0HBIX MPUCTABAX MPUCTABBI-UCTIOIHUTEIN
00sI3aHBI:

® TPUHUMATh MEPHI IO CBOEBPEMEHHOMY, MOJHOMY H ITPABHIIb-
HOMY HCTIOJTHEHUIO MCIIOTHUTENBHBIX JIOKYMEHTOB;

® MPEAOCTaBIATH CTOPOHAM HCIIOJHUTEIHHOTO TPOU3BOACTBA
WIN WX MPEACTABUTENSM BO3MOXKHOCTH 3HAKOMHUTHCS C MaTepHaIaMU
UCIIOJIHUTEIHHOTO MPOU3BOJICTBA, NETaTh U3 HUX BHITUCKU, CHUMAThH
C HUX KOIIWH;

® paccMaTpWBaTh 3aSABJICHUS CTOPOH IO TOBOJIY HCIIOIHUTEIb-
HOTO TPOU3BOJICTBA U WX XOJATaliCTBA, BHIHOCUTH COOTBETCTBYIOIINE
MIOCTAHOBJICHUS], Pa3bACHIS CPOKH U TIOPSAOK UX 00YKAIOBAHMSL.

CyneOHbIll MPUCTAB-UCTIOIHUTEIh HE MOXET Y4aCTBOBaTh B HC-
MIOJIHUTEIILHOM TIPOM3BOJICTBE WM TOJJICKUT OTBOAY (WM JOJDKCH
B35Th CaMOOTBO[), €CIM OH SIBISIETCS POJCTBEHHUKOM CTOPOH, HX
MIPEACTABUTENEH WM APYTHUX JIMII, YYaCTBYIOIIUX B UCIIOJIHUTEIHLHOM
MPOU3BOACTBE, JINOO 3aWHTEPECOBAH B HMCXOJC HCIOJHUTEIHLHOTO
MIPOU3BOJICTBA WM HMEIOTCS WHBIE OOCTOSITENIbCTBA, BBI3BIBAIOIINC

' Cm.: UcaeHkosa O., femuyes A. VicnonHenuwe cynebHbIX NCMOMHUTENbHbIX
[OOKYMEHTOB: NMpobGrnemMbl NpaBONPUMEHEHMSI U NEePCMEKTUBLI NPaBOTBOPYECTBA.
M., 2005. C. 11.
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COMHEHHE B ero OecnpucTpacTHOCTH. Bompoc 00 oTBoze cymeOHOTrO
MIPYCTaBa-UCIIOIHUTENIS pa3peIaeTcsi CTapIINM CyACOHBIM MPHUCTABOM.

Cyne6HbIN MPUCTaB-NUCIOTHUTENh UMEET JOCTAaTOYHO IIHPOKHUE
MOJIHOMOYHS, TO3BOJISAIONINE €My MpeANnpUHUMATh IEHCTBUSA C Ie-
JBI0 MCTIOJHEHUS CyJeOHOr0o M WHOTO akTa. B coorBercTBuu c 3a-
KOHOM 00 HCNOJIHUTeJIbHOM MNpPOM3BOAcCTBe (cT. 64) oH uMeeT
IIPpaBO COBEpIIAThH CIEAYIOLINE IeUCcTBUA Ha Bce Tepputopuun Poc-
cuiickoil deaepanuu U Ha TEPPUTOPUHM MHOCTPAHHBIX T'OCYIApCTB,
KyJla HAaIpaBIseTCsS MOPYyYeHHE B COOTBETCTBUHU C MEKIYHAPOIHBIM
Jnioropopom PO:

e BBI3BIBATH CTOPOHBI MCIIOJHUTENBHOTO MHPOU3BOACTBA (MX
NpPEICTaBUTENEH), HHBIX JIML B CIIydasiX, IPEAyCMOTPEHHbBIX 3aKOHO-
natenscTBoM Pd;

e 3ampammBaTh HEOOXOOMMBIC CBEOCHUS y (HU3MUECKHX JIHLI,
OpraHu3alliid ¥ OpraHOB, HAXOJAIIMXCA Ha Teppuropuu Poccuiickont
@denepanny, a Takke Ha TEPPUTOPHUAX HMHOCTPAHHBIX TOCYJApCTB,
B MOPSAKE, YCTAHOBIEHHOM MEXIyHApOJIHBIM JoroBopoM P®, momy-
4aTh OT HUX 00BSICHEHHSI, HH)OPMALINIO, CIIPABKH;

® TIPOBOJUTH MPOBEPKY, B TOM HYHCJIE MPOBEPKY (HMHAHCOBBIX
JIOKYMEHTOB, 0 HCIIOJTHEHHUIO UCIIOTHUTEIBHBIX TOKYMEHTOB;

e JaBaTh (PU3MYECKUM M IOPHIUYECKUM JIMIAM IOPYYEHHs IO
UCIIOJIHEHHIO TPeOOBaHUH, CONEPKALIUXCS B UCIIOJIHUTEIBHBIX JTOKY-
MEHTaX;

® BXOJWUTH B HEXKUJIbIE MOMEIIEHUSA U XPaHWINIIA, 3aHUMAaeMble
JOJDKHUKOM WJIM APYTHMH JIMIAMH JHO0 MPUHAIJICKAIINE JOKHUKY
WIH APYTUM JIMLAM;

e C pa3pelieHHsT B NMUCHMEHHOH (opMe crapuiero cyaeOHOTo
mpucTaBa (a B CIydyae MHCIOJHEHMsI HCIHOJIHMTEIBHOIO JTOKYMEHTa
0 BCEJICHHH B3BICKATEeNs WM BBICEJICHUH JOJDKHUKA 0e3 pa3pelieHust
cTapiiero cyaeOHOro mpucTaBa) BXOAWTH 0€3 COIrlacus IOJDKHUKA
B )KHJIO€ TTIOMEIICHNE, 3aHUMAaeMO€e JTOJIKHUKOM;

e B memix oOecnedeHus] MUCTOIHEHUS WCIOIHUTEIHHOTO JOKY-
MEHTa HAaKJIaJbIBaThb APECT HA UMYIIECTBO, B TOM YHCIE JCHEIKHBIC
CpeAcTBa U LIEHHBbIE OyMaru, U3bIMaTh YKa3aHHO€ MMYILECTBO, Iepe-
JIaBaTh apECTOBAHHOE U U3BATOEC HMYILECTBO HA XPAHEHUE;

® TIPOU3BOJAMTH OLIEHKY MMYILECTBA B MOPAIKE U IMpelenax yc-
TAHOBJICHHBIX 3AKOHOM 00 MCIOJIHUTEJILHOM NPOM3BOACTBE;
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® TIPUBJIEKATh /I OIEHKH WMYIIECTBA CIEIHAUCTOB, COOTBET-
CTBYIONTUX TPeOOBaHUSAM 3aKOHOAATENThCTBA PD 00 omeHOYHON mes-
TEBHOCTH;

e TMPOU3BOJAHUTH PO3BICK MOJDKHHKA, €r0 UMYIIECTBA, PO3BICK
peOeHKa CaMOCTOSITEILHO WM C MPUBICUEHUEM OPraHOB BHYTPEH-
HUX JIEJT;

e 3aMpammBaTh y CTOPOH HCIOIHUTENHFHOTO MPOHM3BOICTBA He-
00X01MMYyI0 HH(HOPMAITHIO;

e paccMmaTpuBaTh 3aABIICHUS M XOAAaTailcTBa CTOPOH HCIOJHU-
TEIBHOTO TMPOU3BOJACTBA U APYIHX JHUIl, YYACTBYIOIIUX B HCIOJIHU-
TEJIFHOM MPOU3BOJICTBE;

®  B3BICKMBATh MCIOJHHUTEIHCKUI COOp M HajaraTh mrpadsl Ha
JOJDKHYKA M WHBIX JIMI B CIyYasiX W MOPSIIKE, KOTOPhIE YCTaHOBIICHBI
(henepabHBIM 3aKOHOM;

e o0pamiatbCcs B OpraH, OCYIIECTBIISIFOIIUN T'OCY/IapCTBEHHYIO
pPETUCTpaIrIo MPpaB Ha UMYIIECTBO W CACIOK C HUM, JUIS MPOBEIACHUS
perucTpanuyi Ha UMs JOJDKHHUKA TPHHAJJICKAIETO €My HMYIIEeCTBa
B CIIy4asix U MOPSAKE, KOTOPHIE YCTAHOBICHH 3aKOHOM 00 MCIOJIHMU-
TeJIbHOM MPOU3BOICTRBE;

® YCTaHaBJIMBAaTh BPEMEHHbIE OTPAHUYEHUS Ha BHIE3]I TOJDKHUKA
n3 PO;

® IIPOBOJIUTH IIPOBEPKY IPAaBUILHOCTH YyAEPKaHUSA U IEPEUNC-
JICHUs JICHEXKHBIX CPEJICTB MO CyIeOHOMY aKTy, aKTy JPYroro opraHa
WIM JOJDKHOCTHOTO JIMIA IO 3asBJIECHHUIO B3BICKATEJNS WU MO COOCT-
BEHHOI MHUIINATHUBE;

® COBepIIaTh WHBIE JIEHCTBHSA, HEOOXOIUMBIE JJISi CBOEBPEMEH-
HOTO, TIOJTHOTO W TMPAaBHJILHOTO HMCIIOJIHEHUS UCTIOTHHUTENBHBIX JTOKY-
MEHTOB.

B coorBerctBuM co cT. 12 3akoHa 0 cyaeO0HBIX NpHCTaBax
B IIPOLIECCE MPUHYIUTEIBHOTO HCIONHEHHUS CyIeOHBIH HpUCTaB-HC-
TMOJIHUTEJIb UMECT MPaBO:

® TIOJyYarh NMPHU COBEPIICHWH HCIIOIHUTENBHBIX NEHCTBHU He-
obxomuMyro WHOpMAIUio, OOBICHEHHWS W CIPaBKH, IPOBOIUTH
y paboTronaTeneii MpoBepKy UCIIOTHEHUS UCIIOHATENBHBIX JOKYMEH-
TOB Ha pa0OTaIOMMX y HUX JOJDKHUKOB W BeNeHUS (UHAHCOBOU I10-
KyMEHTAIINX 110 UCTIOJTHEHHIO YKa3aHHBIX JTOKyMEHTOB;
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e JaBaTh TpakJaHaM M OPTraHU3AMMIM, YIACTBYIOIIUM B HCIIOJI-
HUTEIHPHOM TPOW3BOACTBE, TOPYUYEHHUS II0 BOIPOCAM COBEPIICHUS
KOHKPETHBIX UCTIOJIHUTENbHBIX AEHCTBUM;

® BXOJWTH B MOMEIICHUS W XPAaHWIUIIA, 3aHUMAaeMble JOJKHU-
KaMHl WIH OPUHAJIeKAIIUE UM, MPOU3BOIUTH OCMOTPHI YKA3aHHBIX
MOMEIICHUI W XPaHWIIUII, TP HEOOXOAUMOCTH BCKPHIBATh UX, & TaK-
’K€ HAa OCHOBAaHUU OMPEJCICHUSI COOTBETCTBYIOIIETO CyJa COBEpIIATh
yKa3aHHbIC IEHCTBUSA B OTHOIICHUM MOMEIICHUN W XPaHWIIUIL, 3aHU-
MaeMbIX IPYTUMHU JIMLAMU WIH NPUHAICKAITIX UM;

®  apecTOBBIBAThH, U3BIMATH, IEPEAABATH HA XPAHEHUE U PEaIIH-
30BBIBATh APECTOBAHHOE UMYIIECTBO, 3a UCKIIOUYCHIEM UMYIIECTBA,
U3BSITOTO0 U3 000pOTa B COOTBETCTBHUH C 3aKOHOM; HajlaraTh apect
Ha JICHS)KHBIC CPEACTBA U MHBIE IEHHOCTH JOJDKHIKA, HAXOISIIHECS
Ha CYeTaxX, BO BKJIaJaX WU Ha XpaHEHHWH B OaHKaX M WHBIX KPEIUT-
HBIX OpPTaHW3aIUAX, B pa3Mepe, YKa3aHHOM B HCIIOJHUTEIHHOM
JIOKYMEHTE;

®  HCITOJIB30BaTh HEXKHIIBIC TIOMEIICHHS TP COTJIACHH COOCTBECH-
HUKa IS BpEMEHHOTO XPaHEeHUs U3BATOr0 UMYIIECTBa, BO3NaraTh Ha
COOTBETCTBYIOIINX JIUI] OOS3aHHOCTH IO €r0 XpaHEHHWIO, MCIIOIH30-
BaTh TPAHCIIOPT B3BICKATENS WM MOJDKHHUKA JIJIS TIEPEBO3KH MUMYIIe-
CTBa C OTHECEHHEM PACXOJIOB 32 CUET JOJDKHHKA;

® B Clly4ae HESCHOCTH TPeOOBaHWH, COACPIKAIIMXCS B HCIIOJ-
HUTEIBHOM JOKYMEHTE, HA OCHOBAaHUU KOTOPOT'O COBEPILIAIOTCS HC-
MOJTHUTEIbHBIC NEUCTBUS, MPOCUTHh CYA WIH JPYyTrod OopraH, BbIIaB-
XN UCTIONHUTENbHBIA TOKYMEHT, O Pa3bICHEHUU IMOPSIKA €ro Hc-
MOTHEHMUS,

e OOBSBIATH PO3BICK JOJKHUKA, €T0 WMYIIECTBA WM PO3BICK
pebenka;

e  BBI3BIBATH I'PAXKIAH M TOJDKHOCTHBIX JIUIT TIO HCTIOTHUTEITEHBIM
JIOKyMEHTaM, HaXOIAITAMCS B TIPOU3BOJICTBE;

® COBepIIATh WHBIC NEHCTBHUS, NPEAYyCMOTpPEHHBIE 3aKOHOM
00 UCTIOTHUTETbHOM MPOU3BOJICTBE.

Ilo TpeGoBanMIO CyneOHBIX MPUCTABOB-UCIIONHUTENEH Bce Oe3 uc-
KITIOYEHUs] OPTaHbl, OPTaHHW3alliH, JOJDKHOCTHBIE JIMIA W TpaXKJIaHe
00s13aHBI 0€3B03ME3/THO MPEIOCTABIISATh MHPOPMAIIHIO, JOKYMEHTHI U X
KONMH, HEOOXOAMMBIC ISl OCYIIECTBICHUS CYACOHBIMU TPUCTaBaMU-
WCTIOJIHUTESIMA CBOMX (DYHKIIUH MO MPUHYAUTEILHOMY HCIIONHEHUIO
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cyneOHBIX ¥ MHBIX aKkTOB. J[aHHOE TpeOoBaHMe 3aKOHA HE BCET/a HaxXo-
JIUT peayn3aliio Ha TpakTtuke. B ato cBs3u Koncturyrmonnsnii Cynq
P® B ITocranoenennu ot 14 mas 2003 1. Ne 8-IT «Ilo memy o mpoBepke
KOHCTUTYIIMOHHOCTH TIyHKTa 2 cratbu 14 @enepasbHOTO 3aKOHA
«O cyneOHBIX TpUCTaBax» B CBS3U ¢ 3ampocoM JlaHremacckoro ropoa-
CKOro cyJia XaHTbl-MaHCHHCKOTO aBTOHOMHOI'O OKpYTay yKazai: Mpel-
mucanue 1. 2 cT. 14 3akoHa 0 cyaeOHbIX MPUCTABaX O TOM, YTO WH-
(hopmarust, JOKyMEHTHI U UX KOIIMH, HEOOXOANMBIE TS OCYIIECTBICHHS
CyIeOHBIMU TPUCTaBAMU-UCIIONHUTEISIMI CBOMX (DYHKIIMH, MPEeIoCTaB-
JIFOTCS TI0 MX TPeOOBaHWIO 0€3BO3ME3NHO W B YCTAHOBJICHHBIA WUMH
CPOK, B HOPMaTHBHOM €IWHCTBE C a03. 2 1. 2 cT. 12 Toro e 3akoHa,
3aKPEIUIIONUM TIPaBO CyAEOHOTO TIPHCTaBa-MCIIONHUTENS IOyYarh
IIPA COBEPIICHWH HCIOJHUTENBHBIX ACHCTBHH HEOOXOoAnMYro WHGOp-
Maruro, OOBSICHEHHS U CIIPABKH, IMEET OOBEKTHBHBIC U He Npomueope-
yauue Koncmumyyuu P® OCHOBaHWA W paclpOCTpaHSAETCsS Ha BCE Op-
TaHbl, OPraHU3allUH, AOJDKHOCTHBIX JIMII W TPaXKJIaH, B TOM YHCIE Ha
0aHKH, WHBIE KPEAUTHBIE OPTaHN3AINN U UX CITYKAIIHX.

§ 2. Cya B HCHIOJIHMTEIBLHOM IIPOM3BO/ACTBE

B nacTosimee BpeMs, HECMOTPS Ha OTJIEIEHNE CITY>KOBI CyAeOHBIX
MPUCTABOB OT CYyACOHON CHCTEMEBI, CyAbl OOIICH IOPUCAUKITUN U ap-
OUTpa)KHBIE CYIbl SBISIOTCA CyOBEKTaMH HCIOIHHUTEIBHOTO IMPOU3-
BOJICTBA. B HaydHOI nmuTeparype oTMedaeTcs, YTO TMOCKOJIBKY Cyae0-
HOE peIlIeHre UMeeT CIeIHaabHBIN MMPaBOBOM CTAaTyC, a TAaKXKe CIelH-
(mka mpomenypsl €ro BBIHECEHHS 3aKJIIOYaeTcCs, MPEeXIe BCEro,
B CHCTE€ME TapaHTHi, pelIeHne ITOJKHO HCIONHATHCS MPH aKTHBHOM
HEMOCPEJICTBEHHOM YYaCTHH Cy/Ia'; TaKKe OTMEYACTCsl, YTO MCIIOIHH-
TETBHOE MPOU3BOICTBO JOKHO OCTABAaTHCSI COCTABHOM YacCThIO IPax-
JAHCKOTO CYJOIPOM3BOJACTBA, OCYLIECTBIATHCS TOJ KOHTPOJIEM
cyna’®. JIpyrue aBTOpPBI CUHTAIOT, YTO POJb CYAOB CBOAMUTCS JHOO K
MPeaBapPUTEIHHOMY, JINOO K TOCIEIYIOMEMY KOHTPOJIIO 32 JEATEeNb-
HOCTBIO CyIeOHOT0 MPUCTABA-UCTIOTHUTEIS .

' Cm.: Manewun [1.51. VicnonHuTensHOe npoussoacTBo (hyHKLmMM cyaa). M.,
2005. C. 99.

2 Cm.: Mopo3sosa U.5., TpeywHukos A.M. VicnonHutenbHoe Npou3BOACTBO:
Y4yebHo-npakTnyeckoe nocobue. M. ,2006. C. 54.

% Cm., Hanpumep: Sipkoe B.B. Cy6bekTbl UCMIOMHUTENBHOTO NMPOM3BoaCTBa //
3akoH. 2004. Ne 12. C. 26; Kynukosa M.A., PewemHukoea M.B. O6xanoBaHue
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PeanpHas 3ammrTa M BOCCTAaHOBJIEHWE HAPYIIEHHBIX MpPaB, Hepas-
PBIBHO CBSI3aHHBIE C MCTIOJTHEHUEM HE TOJBKO CYACOHBIX, HO W HHBIX
aKTOB, — HEOThEMJIEMasi 4acTh MPaBOCYIMs, KOTOpasi OIpenesieTcs
3a/la4aMy TPakKIaHCKOTO TpolieccyanbHoro mnpasa. [loaTtomy 3akoHo-
JATeTTb OTBOJUT OIPENIEICHHYIO POJb CyJIaM B MCIIOJHUTEIEHOM TIPO-
n3BOJACTBE. B 3TO#l cB3M cynbl (apOUTpakHbIE CYIbI) BBITOIHSIOT
pasnauuHbie QYHKIUH [IPH UCIIOJHEHUH CyICOHBIX U MHBIX aKTOB.

Bo-niepBhIX, cyn (apOuTpakHBIH Cya) pemaeT Hauboiiee CyIIecT-
BEHHBIE BOMPOCHI HCIOJTHUTEIHFHOTO TPOMU3BOJICTBA: BBIJAET WCIIOIHU-
TENBHBIA JIHCT, XyONMUKaT HCIONHUTENbHOTo Jcta (ct. 428-430 I'TIK
P®; cr. 319, 323 AIIK P®); mpeppiBacT ¥ BOCCTaHABIUBACT CPOK
TIPEIBABICHNS HCIIONIHUTEIILHOTO JOKYMEHTa K HCIIONHEHUIO (CT. 432
I'TIK P®, ct. 322 AIIK P®); pa3psicHseT CyAcOHBINA aKT, TMOITCKAIITHI
ncnomHeHnto (cT. 433 T'TIK P®, ct. 179 AIIK P®); pemraer Bompockl
OTJIIOKEHUSI HCIOJHUTENBHBIX MEWCTBHHA, OTCPOYKA WA PACCPOUKU
WCTIOJTHEHHSI, TIPOBOJINT MHAEKCAIMIO TPHUCYKACHHBIX IEHEKHBIX CYMM,
a TaKke B CIIy4YasX, YKa3aHHBIX B 3aKOHE, MPHOCTAHABIMBAET, BO300-
HOBIISIET U MPEKPAIAeT UCTIONHUTEIbHEe MPOU3BOACTBO (CT. 434, 436-
439 I'TIK P®, cr. 183, 324, 327, 328 AIIK P®). Kpome Toro, Tombko
CYJl WX apOUTPaKHBIA CyZ MOTYT pelarh BOIPOC O MTOBOPOTE HCIOIN-
HEHHS PeIICHUsL.

Bo-BTOpBIX, Cyn (apOUTpakHBIH Cya) OCYIIECTBISIET KOHTPOIb 32
JeSTENTFHOCTRIO0 CYJeOHBIX TPUCTABOB-UCTIOIHHUTENEH. 3aKOH ycTa-
HAaBJIMBAET TapaHTHUH COOJFOJCHUS TPaB B3BICKATENs W JOJDKHUKA,
VHBIX JIWII B UCTIOJHHUTEIBHOM MpOu3BojAcTBe. Kak yke oTMedanocsh,
mo0ble JeiicTBUA WM Oe3JeiicTBHe, IMOCTAHOBJICHUS IPHCTaBa-UC-
MIOJIHUTENST MOTYT OBITH OOXKAJOBaHBI B CyA. DTO TapaHTUPOBAHO,
B IIEPBYIO ouepenb, cT. 46 Konctutyuuu PO, B COOTBETCTBUH C KOTO-
poii pemieHus u aewicTBus (Win Oe3[eiiCTBHE) OPraHOB TOCYIapCT-
BCHHOW BIJIACTH, OPraHOB MECTHOTO CaMOYIpAaBIICHUs, OOIECTBEH-
HBIX OOBEAVMHEHUM W NOJDKHOCTHBIX JIUI] MOTYT OBITh 00KaJoBaHbBI
B cyn. Yacts 1 ct. 128 3akoHa 00 UCHOJHUTEJIHLHOM NPOU3BOACT-
Be pPeriaMeHTUPYET NOPSI0K oOpalieHus B Cy1 00IIel I0PUCIUKIIUU
U B apOMTpaxHBIA CyJa C 3asBJICHHEM 00 OCHapWBaHWM JEHCTBUL

nencTeuii cynebHbix npuctasos-ucnonHutenen // 3akoH. 2004. Ne 12. C. 106;
UcaeHkosa O.B., Jemuyes A.A. VicnonHeHne cyaebHbIX NCNOMHUTENbHBIX AOKY-
MEHTOB: NpobnemMbl NpaBONPUMEHEHNST U NEepcnekTMBbl NpaBoTBOopYecTBa. M.,
2005. C. 27.
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Wy 0e37eUCTBUS NPHUCTABOB-UCIIONHUTENEH M WHBIX JOJKHOCTHBIX
JUI] CITYy>KOBI CyZeOHBIX MpHCTaBOB. Ha3zBaHHas CTaThs OIpenenser
TEPPUTOPHATBHYIO TOJACYJHOCTh el JTOW KaTerOopHH: 3asBJICHHE
nojiaeTcs B cyA (apOuTpaxxHBIN Cy[), B pailoHe AEATENbHOCTH KOTOPO-
r'o JOKHOCTHOE JIMIIO UCTIONHAET CBOU O0S3aHHOCTH.

Taroke 4. 2 cT. 128 3akoHa 00 MCTIOJHUTEIHHOM MPOU3BOICTBE
pasrpaHUYMBaET MOIBEJOMCTBEHHOCTh MEXIy apOUTpPakKHBIMH CyJa-
MH ¥ CylaMu oOmed ropucaukiun. [lo obmeMy mpaBuity 3asBICHHE
IO/1aeTCsl B Cy[ OOIIer I0pUCIUKINH. VICKITIOUeHne COCTaBISIOT CITy-
Yyau, KOI'Z1a UCIOJIHSAIOTCSI:

®  HCHOJHUTENbHBIE JOKYMEHTHI, BBIAAHHBIC apOUTPaKHBIM CY-
AOM;

e TpeOOBaHUs OPraHOB, OCYILECTBISIOIUX KOHTPOJIbHbIE (PYHK-
LUH, O B3bICKAHUU JACHEKHBIX CPEICTB, a TAKXKE CyeOHBIC aKThI, aKThI
JPYTUX OPTaHOB U JIOJDKHOCTHBIX JIMIL 1O JefiaM 00 aIMUHHUCTPATHB-
HBIX IIPaBOHAPYIIEHUSX — B OTHOIICHWH OpPTaHU3alMU WU Tpakia-
HUHA, OCYIIECTBISIOIIETO MPeAPUHUMATEIBCKYIO ACATEIBHOCT 0e3
00pa30BaHus IOPUIUICCKOTO JIUIIA;

® TIOCTaHOBJICHHS CyJIeOHOTO MPHCTABA-HUCIIOHATENS O B3BICKA-
HUM PacXoJl0B IO COBEPILICHUIO HUCIOIHUTEIbHBIX NEUCTBUH, UCION-
HUTEIBCKOTO cOopa u mTpadoB, €cau JOKHUKOM SIBISETCS OpraHu-
3alusl WINM TPKIAHUH, OCYLIECTBIISIONIMN IPEANPHHAMATEIbCKYIO
JesTeNbHOCTh 0e3 00pa3oBaHMs IOPUAMYECKOIO JIMIQA, U HCIIOIHH-
TEJIbHOE IPOU3BOJCTBO BO30YXKIEHO B CBS3U C €ro IpeAllpUHUMA-
TENBCKON NEATENBHOCTBIO.

ApOUTpaKHBIM TPOLECCYaTIbHBIM ~ 3aKOHOAATEIILCTBOM ~ MOTYT
OBITH YCTAHOBJICHBI M HHBIE CIy4an 0OpalleHus B apOUTPaKHBIN CYI.

Ob6xanoBanue AeicTBUI CyaeOHOrO NMPUCTaBa-UCTIONHUTENS B CY-
ne oOmiell IOpUCAMKLIUM IMPOMCXOAUT IO MpaBHjIaM IIPOM3BOICTBA,
BBITEKAIOIIET0 M3 MYOJMYHBIX IPABOOTHOIICHUH, PEryJnpyeMbIX
rin. 23, 25 T'TIK P®, B apOuTpakHbIX Ccynax — I10 TpaBUjaM MPOU3-
BOJCTBA IO Ji€JIaM, BO3HUKAIOIIUM M3 aIMHHHUCTPAaTHBHBIM M HHBIX
My OJTMYHBIX TIPABOOTHOIIEHHH, peryaupyembix 1. 22, 24 ATIK PO.

Bpen, npuurHEeHHBIH Cy1eOHBIM TPUCTABOM-HCIOIHUTENEM TPaXK-
JaHaM M OpraHU3alMsAM, IOAJICKUT BO3MELICHUIO B MOPSIKE, MPELy-
CMOTPEHHOM TPa)KAaHCKUM 3aKoHonaTeidbcTBoM P®. Paccmorpenue
JaHHBIX KaTeropuil AeN MPOUCXOAMT IO MpPaBHIIAM HMCKOBOIO IPOM3-
BOJCTBA.
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§ 3. Y4acTHUKH MCIIOJTHHUTEIbHOIO IpOU3BOJACTBA

OCHOBHBIMHM yYaCTHUKaMH HCIOJIHHUTEIBHOIO NMPOU3BOJCTBA SIB-
JISIIOTCS B3BICKATENb U TOJKHMK. B3vickamens — 3TO Tpa)IaHUH WIN
OpraHM3alys, B MOJIb3Y WM B MHTEpecax KOTOPBIX BbIJAH HCIOIHH-
TeNbHBIN TOKYMEHT. /[o1icHuK — 3TO TPaXKJAHUH WM OpraHu3arys,
00s3aHHBIC 110 HUCIOJHHUTEIBHOMY AOKYMEHTY COBEPILUTH ONpeje-
JICHHbIE JIEHCTBUS WM BO3JEP’KaThCs OT UX COBeplleHus. B3bickaTe-
JIEM U JOJDKHUKOM MOTYT OBITh TPaKIaHWH WJIM OpraHU3alus, a TakK-
e O0beAMHEHHE TPaXK[IaH, HE SBIIONIEECS FOPUANYCCKAM JIHIIOM.
K manHbIM O00BEIMHEHUSIM NPUMEHSIOTCS INpaBWIiIa, OIMpeaessIoIne
y4acTHe OpraHM3allui B UCIOJHUTEIHFHOM NMPOU3BOJICTBE. B cimyuasx,
MPEeIyCMOTPEHHBIX 3aKOHOM, B3BICKATEIEM U JIOJDKHUKOM MPHU3HAIOT-
cs Poccmiickas ®eneparus, cyopexTsl PO 1 MyHHIMIaIbHBIE 00pa-
30BaHusl. JleHCTBUs, cCOBepIIaeMble JODKHHKOM, MOTYT OBITh TAKHMH,
Kak mepefiada JEHEeKHBIX CPEJCTB WM MHOTO MMYIIECTBA, UCTIOIHE-
HUE OIpEeJIeNIeHHBIX 005S3aHHOCTEH MM 3allPETOB, MPETYCMOTPEHHBIX
WCTIOJTHUTEIBHBIMH JOKYMEHTaMH.

B ncnonHUTENEHOM MPOU3BOJCTBE BO3MOXKHO coyuacmue. Kax-
JbIH U3 COyYaCTHUKOB BBICTYHAET OT COOCTBEHHOIO NMEHH, COBEpIIIa-
€T HCIOIHUTEIBbHBIE JEMCTBHA CAMOCTOSTENIBHO M HE3aBUCHUMO OT
JIPYTHX COYYacCTHHKOB. B TO ’k€ BpeMsl OHM MOTYT IOPYYHUTh y4acTHE
B UCTIOJTHUTEIBHOM IPOU3BOJCTBE OAHOMY U3 COYYaCTHUKOB.

CaMocCTOsTENIbHOE yyacTue IpakJaH B UCIOJHUTEIBHOM MPOU3-
BOJCTBE BO3MOXHO IO JOCTM)KEHMM HMH 18-JeTHero Bo3pacTa.
Taxke HeCOBEPUICHHOJIIETHUE, HMEIOINE TIOJTHYIO JeeCIOCOOHOCTS,
CaMOCTOATENbHO YYacTBYIOT B HCIOJIHHUTEIBHOM TPOU3BOJICTBE.
OTo0 ciy4yau 3MaHCHUIAMM HECOBEPIICHHOJETHUX, JOCTUTIIMX BO3-
pacta 16 net (ct. 27 'K P®), a Taxxe BcTymiieHue B Opak 10 10C-
THXEHUA Bo3pacTa 18 JeT B ciryyasx, yCTaHOBJIEHHBIX 3aKOHOM (TI. 2
cT. 21 'K POD).

B ucnongHWTENsHOM NPOU3BOACTBE MOTYT y4acTBOBATh M HECO-
BEpIIEHHOJIETHHE, TocTUTIINE 14-IeTHero Bo3pacra.

HecogepiienHonernue B Bo3pacte ot 14 no 16 net, eciiu oHU 5B-
JISIFOTCSL CTOPOHOM MCIIOJIHUTENBEHOTO MPOHU3BOJCTBA, OCYIIECTBIISIOT
CBOU IIpaBa ¥ HCIOJHSIOT 005S3aHHOCTH B NMPHUCYTCTBUM WIH C IHCh-
MEHHOT'O COIJIacHsl CBOMX 3aKOHHBIX IpeacTaBHUTeNel nubo mpencra-
BUTEJIA OpraHa ONEKH U MONEYUTENbCTBA.



330 Pasgen VI. VicnonHutensHoe Npon3BoaCTBO

Hecosepmiennonerane B Bo3pacte ot 16 mo 18 ner, sBustontuecs
CTOPOHaMHU HCITOJIHUTEFHOTO MPOW3BOJICTBA, OCYIIECTBISIOT CBOU
1paBa W HCIIONHSIOT OOSM3aHHOCTH CaMOCTOSITENhHO. B 3TOoM ciydae
CYIIC6HBIi/‘I MIPpUCTaB-UCIIOJIHUTCJIb BIPABE IIPUBJICYL HNX 3aKOHHBIX
Hpe)ICTaBI/ITeHeﬁ WM TIPEACTABUTETIA OpraHa OIICKU U IMMONIECYUTCIILCTBA.

Ha mpakTtuke 370 9amie Bcero aena, BO3HUKAIOUINE W3 TpaKIaH-
CKHMX, CEMEHUHBIX, TPYIOBBIX, aJMUHUCTPATUBHBIX PABOOTHOIICHHUI
Y U3 CIEIIOK, CBS3aHHBIX C PACTIOPSHKEHHEM TTOIYYSHHBIM 3apab0oTKOM
(moxomom), TAe HECOBEPIIEHHOJETHHE MOTYT CaMOCTOSATENBHO OCY-
MIECTBIATh CBOWM TpaBa M HCIIONHATH 00si3aHHOCTH. JlaHHas HOpMma
cornacyercs co cr. 37 I'TIK P® o Tom, yTo B ciiydasx, OpeaycMOT-
peHHBIX (penepaIbHBIM 3aKOHOM, TIO JIeJIaM, BOSHUKAIOMINM U3 Tpax-
JAHCKUX, CEMEHHBIX, TPYIOBBIX, MMyOINYHBIX ¥ MHBIX MPABOOTHOIIIE-
HU, HECOBEPIIIEHHOJIETHHE B Bo3pacTe oT 14 1o 18 jeT BnpaBe JIMUHO
3alUInaTh B Cy/le CBOM MpaBa, CBOOOMBI M 3aKOHHBIE MHTEpechl. Ta-
KM 00pa3zoM, B TeX CIIy4asx, KOTJa HECOBEPIICHHOJETHUI BIpaBe
CaMOCTOSITEILHO 3aIUIATh CBOM TpaBa B CyJe, OH BIIPaBE CaMOCTOS-
TEHHO Y4acTBOBATh U B UCTIOJHHUTEIHHOM IIPOU3BO/ICTBE.

[IpaBa u 00s3aHHOCTH HECOBEPIIECHHOJETHETO B BO3pacTe MO
14 et ocyIIecTBISIOT B UCMOIHUTEIHFHOM MPOU3BOJACTBE €r0 3aKOH-
HBIE TIPEACTABUTENN — POIUTEIH, YCHIHOBUTENN, ONEKYHBI WM TI0-
TIEYUTENH, KOTOPBIC MPEACTABISIIOT JJOKYMEHTHI, YJIOCTOBEPSIOIINE X
nosHOMouHMs. Takxke mpaBa U OXpaHsIeMbIe 3aKOHOM WHTEpECHl Heflee-
CIOCOOHBIX TPAXKJIAaH U TPAXKIaH, OTPAHUYCHHBIX B JI€€CIIOCOOHOCTH, B
UCIIOJIHUTEIFHOM IPOM3BOJCTBE 3AIIMIIAIOT UX 3aKOHHBIC MpEACTa-
Butend. OpHAKO HEOOXOAMMO TIOMHUTH OO0 OTrpaHMYCHUSAX, TPEIy-
CMOTPEHHBIX 3aKOHOAATEIBCTBOM, C LIETBIO 3aIIUTHI MPaB HEJICECIIO-
COOHBIX TPaXKIAH U TPaKJIaH, OTPAHUYCHHBIX B JICECIIOCOOHOCTH.

CTOpOHBI B UCTIOJIHUTEILHOM MPOU3BOACTBE MOJB3YIOTCA PAaBHBI-
MU TIpaBaMH M HECYT paBHbIe 00s3aHHOCTH. OHM MMEIOT MPaBO 3HA-
KOMHUTBCA C MaTepuajaMU HCIOJIHUTEILHOTO MPOU3BOJICTBA, JENaTh
W3 HUX BBIIIMCKU, CHUMATh C HUX KOIIHH, NPEJCTABIIAThH JOTIOTHUTEIb-
HBbIC MaTEpUAIIbI, 3asBJIATh XOAAaTalCTBa, YYaCTBOBATh B COBEPUICHUU
HUCIIOJIHUTCIBbHBIX HeﬁCTBHﬁ, JAaBaTb YCTHBIC U MMCbMCHHBIC oOBsicHE-
HHS B MPOLIECCE COBEPUIEHUS MCHOJHUTEIbHBIX NEHUCTBUM, MPUBO-
AUTH CBOU OOBOABI IO BCEM BOIIpOCaM, BOSHHUKAIOIIHUM B XOJ€ HUCIIOJI-
HUTCJIBHOI'O IMMPOMU3BOJACTBA, BO3paXXaThb NPOTHUB XOHaTaﬁCTB n A0BO-
JO0B Jpyrux Jinl, Y4aCTBYIOIINUX B MCHOJHUTCIBHOM IMPOU3BOJCTBC,
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3asIBJIATh OTBOJIbI, 00XKAJIOBATh MMOCTAHOBJICHHS CyAeOHOIO IpHUCTaBa-
UCIIOJTHUTENS, €ro JehcTBus (Oe3meiicTBHE), a TakKe UMEIOT WHBIC
mpaBa, MPeIyCMOTPEHHBIE 3aKOHOAATENECTBOM P®D 00 MCIIOTHUTEH-
HOM TIpom3BOJACTBE. J[0 OKOHYaHUS HCIIOJIHUTEIHLHOTO MPOU3BOJICTBA
€ro CTOpPOHBI BIIPaBE 3aKIIOYUTH MHPOBOE COTJIAIICHHE, yTBEpKIac-
MO€ B Cy/1e0HOM TOpSI/IKE.

CTOpOHBI HCTIOTHUTEIHHOTO TIPOU3BOJICTBA HECYT OOSI3aHHOCTH, yC-
TaHOBJICHHBIE 3aKOHOIATENbCTBOM Poccuiickoit Deneparvin, 1 00s3aHbI
JIOOPOCOBECTHO TTOJIL30BATHCS MPEAOCTABICHHBIMHU UM TPaBaMHU.

B ucnonHuTensHOM MPOU3BOJICTBE AOIMYCKACTCS MPABOMPEEMCT-
Bo. OHO BO3MOXHO TPU BBIOBITHH OJJHOW M3 CTOPOH HCIIOJTHHUTEIb-
HOT'O MPOU3BOJCTBA; CMEPTh IpakJIaHUHA, PeOpraHU3aIusl OpraHU-
3aluM, YCTyIKa IMpaBa TpeOOBaHWS, MEpPeBOA noira u Ap. B atom
ciayyae CyNeOHBI MPUCTAB-UCIOIHUTENb 3aMEHSIET COOTBETCTBYIO-
IIyI0 CTOPOHY MPAaBOMPEEMHUKOM, O Y€M BBIHOCUT MOCTAHOBJICHUE.
OCHOBaHUEM JTOrO IOCTAHOBJICHHS CIYXXHUT CyACOHBI aKT, aKkT
JIPyTOro OpraHa WM AOJKHOCTHOTO JIUIA O 3aMEHE IMpaBOIpeIIIe-
CTBEHHHUKA MPaBOIMPEEMHUKOM. [[7151 mpaBompeeMHUKa BCe NEUCTBUA,
COBEpIICHHEIE [0 €T0 BCTYIUICHHS B UCIOIHUTEIHLHOE MPOU3BOJCT-
BO, 00s13aTCJIbHBI B TOW Mepe, B KaKOW OHU ObLIU 00s3aTCNIbHBI JIs
CTOPOHBI HCIIOTHUTEIHLHOTO MPOU3BOJCTBA, KOTOPYIO MPaBOIpPEEM-
HUK 3aMeHII. JlaHHBIE MpaBmiIa PEIIaloTCS 3aKOHOAATEIeM HJICH-
THYHO TPXKAAHCKOMY U apOUTPaKHOMY IMPOIECCYaTbHOMY 3aKOHO-
JATETLCTBY.

CTopoHBI BIIpaBe y4acTBOBaTh B HCIIOJIHHUTEIHHOM IPOU3BOJICTBE
JUYHO WM 4Yepe3 CBOMX mpencTaBureneid. llpencraBurensMu mMoryt
OBITh JIeeCIIOCOOHBIC JTUITa, UMEIONINE HAIISKAIUM 00pa3oM 0hopM-
JICHHbIE TMoJHOMOuMs. [loIHOMOYHMS PYyKOBOJUTEEH OpraHu3anuid U
OpTaHOB, JCUCTBYIOIINX OT WX MMEHH, MOJATBEPKAAIOTCS CITyKEOHBI-
MU YIOCTOBEPEHUSIMH, YUYPEIUTEIHHBIMH W HHBIMH JOKYMEHTAaMH.
WHTepecsl opraHnM3anii B HCIIONHUTENFHOM IPOU3BOJCTBE MOTYT
MIPEJICTABIIATh U MHBIE MPEACTaBUTENM. B 3TOM cityuae noinkHa OBITh
odopmiteHa TOBEpEHHOCTb.

3aKoHHBIC MPEACTABUTENN TPa)JaH MOATBEP>KIAIOT CBOM cTaTyc
COOTBETCTBYIOIIMMH JOKYMEHTaMH. JTO MOXET OBITh CBUICTEIHCTBO
0 pOXKACHUU peOCeHKa, CBUICTEILCTBO 00 YCHIHOBJICHUH, a TAKXKE JI0-
KYMEHT, yIOCTOBEPSIONINI ONEKY WM MONEYUTETHCTBO.



332 Pasgen VI. VicnonHutensHoe Npon3BoaCTBO

ITorHOMOUMS npeaACTaBUTEIIA, ABJIAIOIICTOCA COYyUYaCTHUKOM B HC-
IMOJIHUTCJIIBHOM IPOU3BOACTBE, MOTYT OBITH OIPEACIICHEI B 3a4BJICHUH,
KOTOPOE T0JIaeTCsl Cy1eOHOMY MPHUCTABY-HCIIOTHHUTEIIO.

ITotHOMOYMST WHBIX Hpe}lCTaBHTeHeﬁ, B TOM 4YHCJIC aJIBOKaTOB,
YAOCTOBEPSIIOTCS JOBEPEHHOCTHIO, BBIIAHHOW M O(QOPMIIEHHOW B CO-
OTBETCTBUU C 3aKOHOJIATEIILCTBOM.

Kpome cropon m ux mpeacraButeneit B UCIIOTHUTEILHOM MPOU3-
BOJICTBE MOTYT IPHHUMATh Y9acTHE MEPEeBOAYMK, IMOHATHIE, CIEIHa-
mucThI (cT. 58-61 3akoHa 00 HCIOIHUTEIHLHOM MPOU3BO/ICTBE).

VYyactue mepeBogunKka HEOOXOIUMO B TeX CIydasxX, KOT/a JHUIIO,
y4acTBYIOIIEe B UCTIOTHUTEIIHFHOM IPOU3BOJICTBE, HE BIIAJIEET S3BIKOM,
Ha KOTOPOM BEETCS HCIIOIHUTENFHOE MPOU3BOJICTBO. 3aKOH MPEIb-
ABIISIET CIenyIolne TpeOOoBaHus K MepeBoIUnKy. llepeBogunkom Mo-
JKeT OBITh JIF000E JeeCIOCOOHOE JINIIO, MOCTHUTIIee Bo3pacTta 18 jeT
1 BIaJIEIoNIee sI3bIKaMy, 3HaHWE KOTOPBIX HEOOXOAMMO IJIS IIEPEeBOA.
CropoHaM TPEOCTaBISAETCS CPOK IS TPUTIIAIIESHUS MEePEeBOAUNKA.
B HacTosmee BpeMs NMpHCTaB-UCTIOIHHUTENh O0S3aH MPHUBIIEYH IIEpe-
BOAYHWKA JUIS YIaCTHSI B HCIIOITHUTENFHOM TIPOU3BOICTBE, €CITH CTOPO-
HBI €r0 HE TpUTIAIIaiT. B paHee aelicTBOBaBIIeM 3aKOHOAATEIHCTBE
JaHHAsS HOpMa MMeJia JUCIIO3UTHBHBIN XapaKTep, YTO MPOTUBOPEIHIIO
oOIMM TIPUHIMIIAM TIpaBa M HapyIIaJo MPOIECCyaabHble TapaHTHU
3aIIUTHI TPAB JIKII, YIACTBYIOIIMX B UCTIOJHUTEIBHOM IIPOU3BOICTBE .
[IpencraBngercs, 9YT0 yKazaHHbIE M3MEHEHHUSI OyJIyT CIIOCOOCTBOBATH
YKPCIUICHUIO 3aKOHHOCTU IPHU MCIOJHEHUHN HCHOJHUTCIBHBIX JOKY-
MCHTOB.

[TepeBomunk obmagacT OMPEICIICHHBIMA TIPaBaMH U O0S3aHHOCTSI-
mu. Tak, OH MMeEEeT MpaBO Ha OIUIATYy YCIyr Mo mepeoay. JlanHas
oriaTa OTHOCHTCS K PacxolaM [0 COBEPIICHHIO HCIIOIHUTEIBHBIX
JIEHCTBUI U B3BICKUBACTCS C JOJKHUKA.

K o0s3aHHOCTAM OTHOCHTCS HEOOXOAMMOCTH MPABHIBHOTO IIe-
peBoma. B ciiyyae 3aBe1oMO HENpaBWILHOTO TIEPEBOJA TIEPEBOTINK
HECeT OTBETCTBEHHOCTH, YCTAaHOBIIEHHYIO (helepallbHBIM 3aKOHOM,
0 YeM OH TpeaymnpexaacTcs CyAeOHBIM MPHCTABOM-HCIIOIHHUTEIEM
(ct. 58 3akoHa 00 WCHOJHHTEILHOM mpou3BoacTBe). OmgHAKO
YTOJIOBHOE 3aKOHOJATENbCTBO HE TPEIyCMaTPUBAaET OTBETCTBEHHO-
CTH TIEPEeBOYHKA 32 3aBEIOMO HETPABUJIBHBIN MEPEBOJ B UCIOJHU-
TEITFHOM TPOU3BOJICTBE.

' Cm.: Mopososa U.5., TpeywHukoe A.M. Yka3. cou. C. 157.
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B ucnomHUTENTEHOM MPOW3BOJCTBE MOTYT NPUHUMATH y9acTHE
nousmoie. 3aKOH ONpPEEIAET CIIydan 00s3aTEILHOTO YUaCTHsI MTOHS-
THIX B HCTIOJIHUTEIIFHOM IIponu3BojCcTBE. [loHATOI — HE 3amHTEpeco-
BAHHOE B HCXOJE HCIIOTHUTEIHLHOTO MPOW3BOACTBA JIMIIO, MPUBIIC-
KaeMoe MPHUCTABOM-HCIIOJIHUTEIEM C IEIBI0 YIOCTOBEPUTH (HaKT
COBEPILEHUS MCIOJHUTENbHBIX JeucTBUM. IIpucyTcTBHE MOHSTHIX
00s13aTETbHO TIPU BCKPBITHH HEXIIIBIX TOMEIICHUH W XPaHFIIHIIL,
3aHUMAEeMBIX JOJDKHUKOM WJIW APYTUMH JHIIAMH JTHOO0 TpUHAIIC-
JKalUX JOJDKHUKY WM JIPYTUM JIMLAM, JKWIBIX MOMEIIEHUN, 3aHU-
MaeMbIX JOJDKHUKOM, a TakXKe MPU OCMOTpE, apecTe, U3bATHU U Tie-
pellaue UMyIIecTBa JOKHUKA.

B npyrux cirydasx HOHSTHIE BBI3BIBAIOTCS IO YCMOTPEHHUIO CyIe0-
HOT'O MPUCTABA-UCIIOTHUTES.

3aKoH IPEIbSBISET CIEAYIONIIE TPeOOBAHUS K TOHATHIM:

a) meecrrocoOHOCTR;

0) mocTrkeHHe Bo3pacTa 18 Jert;

B) OTCYTCTBHE 3aMHTEPECOBAHHOCTH B COBEPIIEHUH MCIIOJHUTEIb-
HBIX JCHCTBUI;

T') OTCYTCTBHE POJICTBA MM CBOWCTBA C JIUI[AMH, YIaCTBYIOIIUMHU
B UCIIOJIHUTEILHOM IIPOU3BOJICTBE, & TAK)KE MOAYUHEHHOCTH WIH MOJ-
KOHTPOJIBHOCTH.

B ucnogHUTEIEHOM POU3BOJCTBE HE MOXKET OBITh MEHee 2 TI0-
HATBIX.

3aKOHO/IATENIBCTBO HAIAraeT Ha MOHSTHIX 00S3aHHOCTH W MIPEIOoC-
TaBJISIET ONpe/eNIeHHbIe npaBa. [loHATOM 0053aH yAOCTOBEPUTH CBOCH
MOAMKUCHI0 B aKT€ COOTBETCTBYIOLIETO HCIOJIHUTEIBHOTO AEUCTBUS
(akT, comepkaHue W Pe3yJbTaThl WCIOTHHUTEIBHBIX JCHCTBUH, TpH
COBEPILIECHUU KOTOPBIX OH MPUCYTCTBOBAIL. [I0HITHIE UMEIOT MIPaBoO:

a) 3HaTh, JUISI COBEPLICHUS! KAKUX HCIOJIHUTENIbHBIX NEUCTBUNA OH
MpUTJIAIIaeTCs;

0) 3HaTh, HA OCHOBAHUHU KaKOTO MCIIOJIHUTEIILHOTO JOKYMEHTA HC-
MIOJIHUTETIFHBIC IEHCTBUSI COBEPILIAIOTCS,

B) JeNaTh 3aMEUYaHUs MO0 MOBOJY COBEPIICHHBIX HUCIOJIHUTEIBHBIX
JICHCTBUI;

') MOJIYYUTh KOMIICHCAIUIO PACXOI0B, TOHECEHHBIX UMH B CBA3U
C HCHOJIHEHHEM OOSI3aHHOCTEN MHOHATHIX, a TaKKe BO3MEIICHHE He-
JIOTIOJTyYeHHOW 3apabOTHOM IIaThl WM JCHEKHYIO KOMIICHCAIHIO
B CBSI3M C IOTEpPEH BPEMEHH. DTH PaCXOJbl OTHOCITCS K pacxojam
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M0 COBEPIICHUIO HMCIOJHUTEIbHBIX JCHCTBUNM M B3BICKUBAIOTCS C
JIOJDKHHKA.

B uCHONMHUATENBHOM NPOM3BOJACTBE MOXKET NPUHUMATh Y4acTHE
cneyuanucm — JAIO, oOJajaromee HEOOXOJHMBIM CIEIHaIbLHBIMU
3HAHUSAMH, KOTOPOE JIaeT Pa3bsICHEHHUS 110 BOMPOCaM, BO3HUKAIOIIUM B
XO0JI¢ WCIIOJIHUTENHHBIX neicTBuil. Crienuanuct (mpu HeoOX0InMo-
CTH — HECKOJIBKO CIICIIMAJIMCTOB) HA3HAYAETCS MOCTAHOBJICHUEM TIO
WHUITAATUBE TIPHUCTABA-UCIIONHUTEISI WM TI0 XOAATalCTBY CTOPOH.
Hampumep, criennaauct MOXeT OBITh NMPUBICYCH C IENhI0 OICHKH
UMYIIECTBA TOJDKHUKA.

K 00s13aHHOCTSM CHEITHAIMCTAa OTHOCUTCS CIIeIyIOIIee:

a) IBUTHCS TI0 BBI30BY CYI€OHOTO TPHCTABA;

0) OTBEYaTh Ha MOCTABJICHHBIC CYICOHBIM MTPHCTABOM-HUCITOTHUTE-
JIEM BOTIPOCHI;

B) 1aBaTh B YCTHOW WJIM MHUCHMEHHOM (hopMe KOHCYJIBTAIIUH U TI0-
SICHEHHS,

T) IIpH HeOOXOJMMOCTH OKa3bIBaTh TEXHHYECKYO ITOMOIITb.

CriennanvcT UMeeT MpaBO Ha BO3HATPaX/JICHWE 3a BBITIOJHEHHYIO
paborty.

3a OTKa3 WM YKIOHEHWE OT WMCIIOJHEHHS OOS3aHHOCTEH, 3a Jady
3aBEJOMO JI0KHOI'0 OTYETA, 3aKJIIOUEHHS CIELHAIMCT HECET OTBETCT-
BEHHOCTh, MPEAYCMOTPEHHYIO (elepalbHbIM 3aKOHOIATEIECTBOM,
0 YeM OH MpeaynpexaaeTcs CyAeOHBIM NPUCTABOM-HCIIOIHUTEIEM.
Tem He MeHee YTOJNOBHBEIN kKomeke PD (Tak e Kak U B OTHOIICHHH
MIEPEeBOIUYMKA) HE TpeAyCMaTpUBaeT YTOJOBHYK) OTBETCTBEHHOCTH
CIEIMAICTa B UCTIOJIHUTEIBHOM IIPOU3BOJICTBE.

§ 4. UcnotHuTE/IbHBIE JOKYMEHTBI

UcnonnumenvHoimu SBISIFOTCS JOKYMEHTBI, HA OCHOBE KOTOPBIX
BO30YK/IaeTCsl MCIIOIHUTEILHOE MPOU3BOACTBO. [lepeyeHp ucnonHu-
TEJIbHBIX JOKYMEHTOB J1aH B CT. 12 3akoHa 00 HCIOJHUTEIbHOM
NMPOU3BO/ICTBE:

1) MCHOMHUTEIBHBIE JIMCTHI, KOTOPHIE BBIAAIOTCS CyJaMH OOmIei
IOPUCIUKIIMY ¥ apOUTPaKHBIMH CyJIaMU Ha OCHOBAaHUH MPUHUMAEMbIX
MU CyZeOHBIX aKTOB;

2) cyneOHble PUKa3bI;

3) HOTapuaNbHO YAOCTOBEPEHHBIC COTJAlIeHUsI 00 yIare aiu-
MEHTOB WJIM UX HOTapUAIbHO yAOCTOBEPEHHBIC KOIUH;
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4) yrocToBepeHH KOMUCCHH TI0 TPYAOBBIM CIIOpaM;

5) aKTbl OpraHoB, OCYIIECTBIISIOIINX KOHTPOJbHBIE (PyHKINH,
0 B3BICKAHUU JICHEKHBIX CPECTB, C MPHIOKEHUEM JIOKYMEHTOB, CO-
JepKaliuX OTMETKH OaHKOB WIIM WHBIX KPEIAWTHBIX OpTaHW3allWi,
B KOTOPBIX OTKPBITHI PACUETHBIC W WUHBIC cUeTa JIOJDKHUKA, O MOIHOM
WIM YacTUYHOM HEUCIIOJIHEHHH TPeOOBaHMH YKa3aHHBIX OpPraHoOB
B CBSI3M C OTCYTCTBHEM Ha CUeTax JOJDKHHKA JICHEKHBIX CpPEICTB,
JIOCTATOYHBIX JUIA yIOBIETBOPEHUS TPEOOBAaHUIT B3BICKATEIIS,

6) cyneOHbBIE aKThl, aKTHI IPYTUX OPTAHOB U JOJKHOCTHBIX JIHIT IO
JiesaM 00 aIMUHUCTPATHBHBIX MTPaBOHAPYIICHUSX;

7) TIOCTaHOBJICHHUS CyIeOHOTO TPHUCTaBA-UCITOTHUTEIIS;

8) aKkTBl APYTHX OPraHOB B CIIydYasX, MPEeIyCMOTPEHHBIX Qere-
PabHBIM 3aKOHOM.

B ucrionHNTENEHOM TOKYMEHTE, 338 UCKIIOYEHUEM MTOCTaHOBIICHUS
CyIeOHOTO TPHCTaBa-HCIONHUTENS, CyAeOHOTo TMpHKaza W HOTapH-
aBHO yJIOCTOBEPEHHOTO COTJIAIIEHHUS 00 yIUIaTe aTMMEHTOB, JTOJIKHO
OBITH YKa3aHO:

e HaMMCHOBAHHUE U aJIpeC CyJa WU IPYroro OpraHa, BbIIABILIETO
WCTIOJIHUTENBbHBIA JOKYMEHT, (DaMUIIUsl ¥ WHULHAIBI JOHKHOCTHOTO
T,

e HaUMCHOBAaHHWE JIeJla WJIM MaTepHajioB, IO KOTOPBIM BBIIaH
UCTIOJIHUTENBHBIN JTJOKYMEHT, U UX HOMEPa;

e Jara MPUHATHS CyIeOHOTO aKTa, aKTa JPYroro OpraHa WU
JIOIDKHOCTHOTO JINTIA, TTOIJIEKAIIEeT0 NCTIOTHEHHUIO;

e Jara BCTYIUICHHS B 3aKOHHYIO CHIy CYyA€OHOTO aKTa, aKTa
JPYrOro OpraHa WM JOJHDKHOCTHOTO JIMIA JIMOO YKa3aHWe Ha HEeMe]l-
JICHHOE HCIIOJIHEHHE;

®  CBEJCHUS O TOJDKHUKE U B3BICKATEIE;

®  PE30JIOTHBHAS YacTh CyIeOHOTO akTa WM aKTa Apyroro opra-
Ha WIH JOJDKHOCTHOTO JIMIA, CoJepKalias TpeboBaHue, IpeabsBIIse-
MOE K JIOJDKHUKY;

e Jj1ara BBIJAYY UCIIOJHUTENBHOTO TOKYMEHTA.

HcroTHATETHBIA TOKYMEHT, BEIIAHHBIA Ha OCHOBAHUH CyIeOHO-
ro aKTa, JOJDKEeH OBITH MOJIHUCAH CYAbEH W 3aBepeH repOoBoii meya-
TBIO Cy/1a, BHIAABIIIETO MCIIOTHUTEbHBIN JIHCT.

HcnonHutensHBIN JOKYMEHT, BBIJAHHBIN HA OCHOBaHHWH aKTa JIPY-
roro OpraHa, IOJAIHMCHIBAETCS JTOJDKHOCTHBIM JIUIIOM 3TOTO OpraHa.
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McnonHuTenbHbI JOKYMEHT 3aBEpSETCS M€YaThl0 OpraHa WiW JIULa,
€ro BBIJABIIETO.

[Ipu yTpare MCIIONMHUTENHHOTO JOKyMEHTa OCHOBAaHHEM JUISI B3BI-
CKaHUS SIBIIAETCS €T0 0yOauKkam, KOTOPBIA BBIJAETCA CYJI0OM WIH JIPY-
THM OpPIraHOM, BBIJABIIIMM HMCIIOJHUTEIIbHBIA TOKyMEeHT. Ha momkHO-
CTHOE JIUII0, BHHOBHOE B yTpaTe MEPEJaHHOTO €My WMCIIOIHUTEIHHOTO
JIOKYMEHTa, CyJIeOHBI NPHUCTaB-HCIIOJHUTENs BIIPaBe HAIOXKHUTH
mTpad B pazmepe 10 25 MPOT (ct. 431 I'TIK P®). Brimaua myonmka-
TOB JIOKYMEHTOB OIJIAYWBAETCS TOCYAAPCTBEHHOMN MONUIMHOW 10 BEI-
naun gy6mmkaros (. 4 4. 1 cr. 333" HK P®). IIpu moxade 3asiBiaeHus
0 BBIJaue AyOJIMKATOB MCIONHUATENBHBIX JOKYMEHTOB IOCYAapCTBEH-
Has TIOLUINHA COCTaBNAET 2 py0. 3a OIHY CTpaHHILy JOKYMEHTa, HO HE
menee 20 py6. (1. 10 4. 1 ct. 333" HK P®).

OxapakTeprsyeM KaXkIblii BU HCIIOTHUTEIHHOTO JOKYMEHTA.

HcnonnumenvHoiti aucm — 3TO MPOLECCYANbHBIA TOKYMEHT, BbI-
JaBaeMblil CyJJOM Ha MPUHYKICHHWE JOJDKHUKA K MCTIOTHEHHIO CBOHMX
00s13aHHOCTEH, YKa3aHHBIX B Cy/IeOHOM ITOCTaHOBJICHUH.

HcnonHuTteabHbIE JMCTHI BBIJAIOTCS CyJaMH U apOUTPa)KHBIMHU
CyllaMU Ha OCHOBaHUH:

a) pemieHui CyII0B NEPBOM WHCTAHITUH, OIpeaesieHuH 00 yTBep-
JKACHUW MUPOBBIX COTJAIIEHHUH CYZO0B IMEPBOW WHCTAHIIN; ATleIUISIH-
OHHOTO pEMIeHHs, KaCCAIIMOHHOTO OTpeAeIeHNs, KOTJa CyAbl BTOPOH
WHCTAHIINU U3MEHSIOT PEellIeHre Cy/la IepBOil MHCTAHIINHA U BBIHOCAT
HOBBIE TIOCTAHOBIICHUS; PEIICHUHA W ONpeAeNeHH 00 YyTBEpKICHHUU
MHUPOBOTO COTJIAIICHUS apOWTPaKHBIX CYIOB TEPBON WHCTAHIIWY;
MOCTAHOBIICHUH apOUTPAXHBIX CYIOB aleUIAIMOHHON W KacCallloH-
HOW HMHCTAHINH, KOT/Ia OTMEHSETCS pelIeHHEe HIDKECTOSIIETO CY[Ia;
OTIpEICIICHA CYIOB M apOWUTPaKHBIX CYIOB 00 0OECIIeYeHUH HCKa;
MTOCTAHOBJICHUH HAJA30pHON HHCTAHIIMH, MPHUTOBOPOB CYIOB OOIICH
FOPUCIVKIINY B 9aCTH UMYIIIECTBEHHBIX B3BICKaHUH;

0) peuieHnii TpETEHCKUX CYyIOB.

[Ipu ucronHeHWU pemieHn Cy0B O0IIel FOPUCAUKIINA U pellie-
HUH apOUTPaXHBIX CYJIOB MCHOJHHUTEIBHBIN JIMCT BBIAAETCS B3BICKA-
TEJIO TIOCIIe BCTYIUIEHUS PElleHHs B 3aKOHHYIO CHITy, KDOME CITydaeB
HEMEJICHHOTO HCIIOJIHEHHUs, KOTJla BbIIadya IMPOUCXOIHUT cpasy ke
MOCTIE BHIHECCHHUS PEIICHHSL.

B cootBerctBum co ct. 211 I'TIK P® HemenneHHOMY HCIOIHE-
HUIO TTO/JIeKAT CYJeOHBIA MPHUKA3 WU PEIIeHUE CyJla O B3LICKAHUU
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AIMMEHTOB; BBIIIaTe PAOOTHHKY 3apa0OTHOW IUIATHI B TEUCHUE
3 MecsIeB; BOCCTAHOBJICHHHM Ha paboTe; BKIIOYEHWH TpakJaHWHA
P® B cimcok m3buparteneii, yaacTHUKOB pedepernayma. B coorser-
ctBum co cr. 182 AIIK P® momiexuT HeEMEICHHOMY HCIIOJTHECHHUIO
pelieHne apOUTpaXHOro cyda 00 ocmapuBaHUM HEHOPMATHBHBIX
aKTOB OPTaHOB I'OCYJapCTBEHHOW BIIACTH, OPTaHOB MECTHOTO Camo-
yIpaBJICHH, MHBIX OPTaHOB; Jiesia 00 OCTIapMBaHUH PELISHUH U AeH-
cTtBUil (Oe3aeiicTBH) OpPraHOB TOCYAapCTBEHHOW BIIACTH, OPTaHOB
MecTHOTo camoympasieHus. Cyn oOImel IOpUCIUKIINA U apOuTpak-
HBI CyJ MOTYT 0OpaTWTh K HEMEJICHHOMY HCIIOJHEHHUIO JF000e
pelIeHrne mo Mpochk0e HMCTIA, eclid 3aMeJICHHE MOKET MPUBECTH K
3HAYNUTEIHPHOMY YyIIEpOy IS B3BICKATENS WM HCIIOTHEHHE MOXKET
OKa3aThCsI HEBO3MOXKHBIM.

Ecnu ucnomHUTENBHBIM JJOKYMEHTOM IPEIyCMOTPEHO HEMEIICH-
HOE WCIIOJHEHHE COJepKAIUXCsS B HEM TpeOOBaHUH, TO WX HCIOIHE-
HUE JOJDKHO OBITh HAYATO HE IMO3JHEE MEepPBOro padodero JHs MOCIe
JIHS TOCTYIUICHUS HCIOJHUTENBHOIO JOKYMEHTa B MOJApa3JeiCHUE
CyJIeOHBIX TIPUCTABOB.

CyoebHvui npuxaz — CyJIeOHOE TOCTAaHOBJICHHE, BBIHECCHHOC
CyJlbeil eIMHONMYHO MO 3asBJICHUIO O B3BICKAHUH JCHEKHBIX CYMM
i 00 UCTpeOOBaHNY JABHKMMOTO MMYIIECTBA OT JOJDKHHKA (cT. 121
I'TIK P®). CyneOHbIi npuKa3 SBISETCS WUCIIOJHUTEIBHBIM OKYMEH-
TOM, Ha OCHOBAaHHUHU KOTOPOTO BO30Y’KJaeTCs MCIIOJHUTENHEHOE POU3-
BOJICTBO.

Coenawenue 06 yniame anrumenmos (pasmepe, yCIOBHUSIX U TIO-
PAOKE BBITJIATHI ATMMEHTOB) 3aKIIOYAETCS MEXIy JIMIIOM, 00s3aH-
HBIM YIUTAYMBATh AJIMMEHTHI, H UX MOJy4aTelieM, a TP HeJeecro-
COOHOCTH JIMIIA, 00S3aHHOTO YIIAYMBATh AJIMMEHTHI, W (HMJTH) TOJTY-
YaTelns aJMMEHTOB — MEXIy 3aKOHHBIMU TMPEACTABUTEISIMH JITHX
nur. He momHOCTBRIO AeeciocoOHBIE NTHIIA 3aKII0YAl0T COTJAIlleHUe
00 ymiaTe alvMEHTOB C COTJACUSl WX 3aKOHHBIX IpeICTaBHTENEH
(cT. 99 CK PD).

Cornamenue 00 yruiate amMMEHTOB 3aKIIOYAeTCsS B MUCHBMEHHOMN
(hopMe 1 IOANEKUT HOTApUAIBHOMY yaocToBepeHuto. Hecobmonenue
YCTaHOBJICHHON 3aKOHOM (hOpMBI BII€UET 3a COOO0I MOCIIeACTBUS, Mpe-
nycmotpenHsie 1. 1 cr. 165 'K P® (ct. 100 CK P®), 1.e. HenelcTBH-
TEIBHOCTH COTJIAIIICHHUS.
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HortapnansHO yZOCTOBEpEHHOE COTJIAIIEHHE 00 yIiaTe ajJuMeH-
TOB, a TaKXK€ HOTAPUAITHHO 3aBEPCHHAS KOS MMEET CHITy HCIIOIHU-
TEJIBHOTO JINCTA.

Yoocmosepenue xomuccuu no mpyoosvim cnopam (KTC). Uann-
BUyaJbHBIE TPYIOBBIE CIIOPHl PAcCMaTPHUBAIOTCA KOMECCHUSMHU TI0
TpyZoBbIM criopaMm u cyfamu (cT. 382 TK P®). JlanHas xommccus
SBIISIETCSI HECYINeOHBIM OpPTaHOM TIO0 PACCMOTPEHHUIO TE€X WHIWBHIY-
ANBHBIX TPYIOBBIX CIOPOB, MO KOTOPhIM TpymoBeiM Komekcom PO
u penepalbHBIMA 3aKOHAMH HE YCTaHOBJICH APYTOU MOPSAIOK WX pac-
CMOTpPEHHS.

B ciyuyae HewcriomHeHMs pemieHUS KOMUCCHH B JTIOOPOBOJIBHOM
MOPSAZIKE OHA BBLIACT PAOOTHHKY YIOCTOBEPEHHUE, SBISIOIICECS WC-
MOJIHUTEIBHBIM TOKYMEHTOM.

Axmul 0peanos, ocyujecmensiowux KOHmMpObHble (QyHKYyuu, —
3T0 0OPMIICHHBIE B YCTAHOBJICHHOM TIOPSIKE TPeOOBaHUS O B3BICKA-
HUU JICHEKHBIX CPEJICTB C OTMETKON OaHKa WM MHON KPEIUTHOH Op-
TaHU3alUA O TIOJHOM WJIA YaCTUYHOM HEHCIIOJHEHWUH B3BICKAHUS
B CBSI3U C OTCYTCTBHEM Ha CcueTaX JODKHHKA JICHEKHBIX CPEJCTB, JI0-
CTaTOYHBIX JJIsS YJIOBJIETBOPEHUS TPEOOBAaHUM B3bICKATEIS, €CIIM 3a-
KOHOJaTeNnbCcTBOM P® HE yCTaHOBIIEH HHON MOPSAI0K HCIOJHEHUS
YKa3aHHBIX JOKyMeHTOB'. TIpMepoM UCIONHHTENBHBIX JOKYMEHTOB
JIAHHOTO BHUJAa MOTYT OBITh IIOCTAHOBJICHWS HAJIOTOBBIX OpPraHOB
B COOTBETCTBHH CO CT. 46 u 47 HK PO.

CyoebHvle axmul, akmovl Opyeux opeaHos u OOJHCHOCMHBIX Y NO
oeram 06 AOMUHUCIPATNUGHBIX NPABOHAPYUEHUSAX — ITO TIOCTAHOBJIC-
HUS 110 JielTy 00 aJMHHUCTPATUBHOM MPABOHAPYIICHUHU, KOTOPHIC TIOJI-
JIeKaT UCHOJIHEHUI0O C MOMEHTAa WX BCTYIUICHHUSI B 3aKOHHYIO CHIIY.
B cnyyae BBIHECEHHS HECKOJBKHX MOCTAHOBJICHHM O HA3HAYECHUU ajl-
MUHUCTPATHUBHOTO HAKa3aHUS B OTHOIICHWU OJIHOTO JIUIA KAXKIIOE II0-
CTAHOBJICHHE TIPUBOJAWTCS B HCIIOJHEHHE caMoCTosATenbHO (cT. 31.2,
31.4 KoAIl P®).

Iocmanosnenue npucmasa — 3TO TOCTAHOBIIEHHE O BO30YKIe-
HUW WCIOJHHUTEIHHOTO TPOU3BOJICTBA, O B3BICKAHWH PACXOAOB II0
COBEPIICHUIO UCIONHUTEIBHBIX NEHCTBUHN, HCIIOIHUTEIHCKOTO cOO0-
pa u mTpadoB, 32 HEUCTIONHEHNE 0€3 YBaXUTEIHHBIX TPUINH HUCTION-
HUTENBHBIX JIOKYMEHTOB W 3a WHBIE HAPYIIEHUS HCIIOJHHUTEIHEHOTO

' Cm.: UcaeHkosa 0., emuyes A. Yxas. couy. C. 37.
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3aKOHOJIATENIbCTBA, a TAaKXKE€ JPYTHe IOCTAHOBJICHHUS, BBHIHOCHMBIC
MPUCTAaBOM-HCIIOJIHHUTEIEM B MPOLIECCE MCTIOTHEHNST KOHKPETHOTO HC-
MOJTHUTEIHHOTO JOKYMEHTA.

3aKOH YCTaHABIHMBAET CPOKU HPEObAGLEHUSL UCHOTHUMENbHBIX 00-
KYMEHmMO8 KO 63bicKaHuio. B Teopun mporeccyaqbHOro IpaBa OHU
OTIPE/IETISIIOTCS. KaK CPOKH MCIIONHUTENBHON JaBHOCTH M IMIPENCTaBIIA-
I0T CO0OW yCTaHOBIIEHHBIH 3aKOHOM TEpHOJT BPEMEHH, B TEYEHHE KO-
TOPOTO WCIOJHUTEIHHBIN TOKYMEHT MOXKET OBITh MPEIBSIBICH K MPH-
HyJUTEIBHOMY HCmoJHeHHI0'. B coorBercTBuu co cT. 21 3akona
00 UCTIOJTHUTEIbHOM NPOU3BO/ICTBE:

1) ucoTHUTENbHBIC JIMCTHI, BhIIaBacMble Ha OCHOBAaHUHU CyneO-
HBIX aKTOB CyJ/IOB OOIIEH IOPUCAUKIINHN, apOUTPAXHBIX CYIIOB, CyIe0-
HBIE€ TPUKA3bI, TPEABABISIOTCS B T€UCHHE 3 JIET CO AHS BCTYIUICHHUS
CyneOHOro aKTa B 3aKOHHYIO CHJTy WJIM OKOHYaHHUS CPOKa, YCTAHOB-
JIEHHOTO TIPH TPEIOCTABICHUH OTCPOUYKH WIIM PACCPOUYKU €ro MCIOJ-
HEHUS,

2) UCTONHUTENBbHBIC JUCTHI, BBIJaBa€MbIc HAa OCHOBAaHHU CYIeO-
HBIX aKTOB apOUTPAXHBIX CYAOB, MO KOTOPHIM apOUTPaKHBIM CYJOM
BOCCTAHOBJICH MPOITYIIEHHBIA CPOK IS MPEAbIABICHIUS NCTIOTHUTEIb-
HOTO JIUCTa K NCTIOJHEHUIO, — B T€UCHHE 3 MECSIIEB;

3) ucCToNHUTENbHBIE JOKYMEHTHI, Cofiep Kalire TpeOOBaHUS O B3bI-
CKaHWW TIEPHUOANYECKUX IIIaTeXei, MOTYT OBITh NPEAbSIBICHBI B TEUe-
HHUE BCETO CPOKa, Ha KOTOPBIN MPUCYKIEHBI IUIATEKH, a TAaKkKe B Tede-
HUe 3 JIeT 1mocje OKOHYaHHsSI ATOTO CPOKa,

4) ymocToBepeHus KOMHUCCHH TI0 TPYAOBBIM CIIOPaM — B TE€UYEHUE
3 MecsIeB co IHS UX BbIIAYH;

5) oopmiieHHBIE B YCTAaHOBICHHOM IOPSAIKE aKThl OPTaHOB, OCY-
MIECTBISIONINX KOHTPOJNBHBIE (YHKIMH, O B3bICKAHWH JIEHEKHBIX
CPEICTB C MPWIOKEHHEM JTOKyMEHTOB C OTMETKOM OaHKa WM WHOU
KPEAUTHOW OpPTaHM3alMHd O TOJHOM WM YaCTUYHOM HEWCTIOTHEHHUU
yYKa3aHHBIX TpeOOBaHWN — B TeUeHHE 6 MECSIEB CO JTHS MX BO3Bpa-
MeHUs OAHKOM HMJTH MHOMW KPETUTHOW OpraHu3amuei;

6) cyneOHbIe aKThl, aKTHI APYTUX OPTAaHOB M JOJHKHOCTHBIX JIHII IT0
nenaM 00 aIMUHUCTPATHBHBIX NIPaBOHAPYIIEHUSX — B T€UCHHE TO/1a
CO JTHS MX BCTYIUICHHUS B 3aKOHHYIO CHITY.

' Cm.: MpaxgaHckoe npoueccyanbHoe npaso: Yue6Huk / Moa pea. M.C. La-
kapsiH. M., 2005. C. 484-485.
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OTnenbHBIMU HOPMATHUBHBIMH aKTaMU MOTYT OBITh YCTaHOBJICHBI
CPOKHU TPEABSBICHHUS UCIOTHUTEIBHBIX JOKYMEHTOB 10 KOHKPETHBIM
kareropusiM. [Ipu B3bICKAaHHH TIEPUOUUESCKUX IUTATEKEH CPOK MCIIOIN-
HUTEIHCKOW TABHOCTH MCUUCIISAETCS IS Ka)JIO0TO IUIATEeKa B OTICIb-
HOCTH.

IIponyck cpoka NpeabsSBIACHHS HCIOJHUTEIBHOIO JTOKYMEHTA
K MCIIOJHCHHUIO MOXET OBITh BOCCTAHOBJICH IO IMpaBUJIaM I'Pa<IaH-
CKOT'0 MPOLIECCYaTbHOTO 3aKOHOJATENbCTBA. B3bIcKaTemsimM, mporryc-
THUBIIUM CPOK TPEIBSIBICHHUS HCIOIHUTEIBHOTO ITOKYMEHTa, IpO-
MyIIEHHBIH CPOK MOXKET OBITh BOCCTAHOBJICH, €CJIH CyH (apOuTpaxk-
HBIH Cyd) MPU3HACT ATH NMPUYUHBI yYBaXuTeIbHBIMHU (cT. 432 I'TIK
P®, ct. 322 AIIK PO).

§ 5. O0mue npaBuJjia UCNOJTHEHUSA

HcnonnutensHOE NMPOHM3BOJCTBO BO30YXKAAETCS CyIAeOHBIM TPH-
CTaBOM-UCHOJHUTENIEM Ha OCHOBAaHUM HUCIOJIHUTEIBHOIO JOKYMEHTA
U 3asBlIeHUs B3bIicKaTessl. C 3TOM 1eNbl0 B3bICKATeNb JOJDKEH MOAATh
3asIBJICHUE BMECTE C MCIIOJIHUTEIBHBIM JOKYMEHTOM IO MECTY COBEp-
IIEHNs] MCTIOJIHUTENBHBIX AeHCTBUA. MecToM cOoBepLIEHHs MCTIOIHH-
TENbHBIX JEHCTBUI M NPUMEHEHUS Mep MPHUHYAMTEIBHOIO HCIOJIHE-
HUSI SIBJSIETCSI MECTO JKUTEJIbCTBA, MECTO MPEeOBIBAaHMS MM MECTO Ha-
XOXAECHUS HMYILECTBA JAOJDKHUKA, €CIM JOJDKHUKOM  SIBIISIETCA
rpaxaaHuH. Eciy 10MKHUKOM SIBIsieTCS OpraHu3alus, TO HUCHOJIHH-
TeNbHbIE AEUCTBUS COBEPUIAIOTCS M MEpPHI MPUHYAUTENBHOTO HCHOI-
HEHHUsl NPUMEHSIOTCS 10 €€ IOPUIUYECKOMY aIpecy, MECTOHAXOXK/E-
HUI0 €€ MMYILIECTBA WU IO IOPUAMYECKOMY aIpecy €€ MpeNCcTaBU-
TENILCTBA WK (puiHaia.

TpebOoBanusi, copepkalipecs B HCHOJHHUTENBHBIX JTOKYMEHTaX,
00S3bIBAIONINX JOJDKHUKA COBEPILUTH OIpeJeSiCHHbIe ACHCTBHS WU
BO3JIEPKATHCSI OT COBEPULIEHUS ONPEACIICHHBIX JACHUCTBUN, MCIIOIHS-
I0TCA 110 MECTY COBEPIUCHHUS 3TUX JIEHCTBUM.

HcnonHuTenbHOE TPOU3BOACTBO MOXKET BBITH BO30YKICHO U 0e3
3asiBIEHUS] B3BICKATENsI — TI0 MHHULIMATHBE NPHCTaBa-HUCIIOIHUTEINS,
€CIIM B3BICKMBAIOTCA PACXOABl 10 COBEPLICHUI MCIIOIHUTEIbHBIX
JEHCTBUMN, UCTIOJIHUTEIILCKUN COOp U ITpadbl.

Ilocne mocryruieHHs HMCIOIHUTEIBHOIO JOKYMEHTA U 3asBJICHUS
B3bICKATEIIsl B Iy 0y Cy/leOHBIX MPUCTABOB OHU B 3-IHEBHBIH CPOK
TIepeIAtOTCs MPUCTABY-NUCIIOIHUTENIO JUISl BO3OYKIEHHS TPOU3BOICTBA.
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B 3-mHeBHEI CpOK TIOCIIE ATOTO BO30YKIAETCS MCIIOTHUTEIHLHOE TIPO-
M3BOJICTBO, O YeM IIPHCTaB BHIHOCHUT MOCTAaHOBIEHHE. B Tex ciywasx,
KOTJIa MCIIOJTHUTENBHBIA TOKYMEHT TOJUIEKHUT HEMEJICHHOMY HCIIOJN-
HEHHUIO, OH HEMEJIEHHO TepeaaeTcss MPUCTaBY-HUCTIOIHHUTENIO0, KOTO-
pBIA JOJDKEH BO30YIUTH HCIIONHUTENHFHOE MPOW3BOACTBO WIIM OTKa-
3aTh B BO30YX/ICHUH B TE€UCHHE CYTOK.

3aKkoHOM 00 MCTIOJTHHUTEIbHOM Mpou3BoacTBe (cT. 31) ycTaHOB-
JIEHBI CITy4au, KOT/Ia MCIIOJIHUTEIIEHOE TIPOU3BOJICTBO HE BO30YKIaeT-
csa. OcHOBaHMS [UIsl OTKa3a MOXKHO IOJPAa3[EeNUTh Ha JIBE TIPYIIIBL.
K nepBoit 0THOCSTCSI OCHOBaHMSI, KOTOPBIE TIO3BOJISIIOT BHOBb MPEIbsi-
BHUThH UCTIOJHHUTENBHBIN TOKYMEHT TI0CJIe YCTPaHEHHUS 0OCTOSITEIbCTB,
ITOCITY>KUBIINX OCHOBaHMEM JUIA OTKa3a B BO30YXKIEHHH HCIIOIHH-
TEJIBHOTO MPOU3BOCTBA!

1. UcnomHUTEeNbHBIA TOKYMEHT TPEIbSIBICH O€3 3asBJICHUS B3bI-
cKartens Ju00 3asBIeHNE HE MOJMUCAHO B3BICKATEIEM WM €r0 Ipesl-
CTaBUTEJIEM.

2. VIcTIONMHUTENbHBIA TOKYMEHT NPENBSIBICH HE 10 MECTY COBEp-
LIEHUS UCTIOJIHUTENbHBIX JEHCTBUM.

3. Ucrek cpok NpebsBICHUS UCHOJHUTENBHOIO JOKYMEHTA U OH
HE BOCCTAHOBJIEH CYJIOM.

4. JIokyMeHT He SBISETCS HWCIOJNHUTEIBHBIM JTHO0 OhOpMIIeH
C HapylIeHHeM TpeOOBaHUMU, MPEABSBISIEMBIX K HCIOTHUTEIBHBIM
JOKYMEHTAaM.

5. He BcTynui B 3aKOHHYIO CUJTy CYJI€OHBIH aKT, akT APYroro op-
raHa Wik JOJKHOCTHOT'O JIMLA, KOTOPBIM SBISETCS MCIOTHUTEIbHBIM
JOKYMEHTOM WJIM Ha OCHOBAaHUHM KOTOPOTO BBIJIaH MCIIOJHUTEIbHBIN
JOKyMeHT. VICKIIFOUEHHE COCTABJIAKOT Clydad HEMEUIEHHOTI'O MCIIOJI-
HEHUSL.

Ko BTOpOIf rpyIine oTHOCSTCS OCHOBAaHUS IJIs OTKa3a B BO30YxKzae-
HUH HUCIOJHUTEIHHOTO TPOU3BOJICTBA, KOTOPBIE HE TIO3BOJISIOT BHOBb
MPEIBSBIATH UCTIOHUTENBHBIA JOKYMEHT K HCITOJTHEHHIO:

1. NcnonHuTenbHOE MMPOU3BOJICTBO YXKe OBIJIO paHee MpeKpaieHo
10 JTAHHOMY UCHOJHUTEIBHOMY TOKYMEHTY.

2. UcnonHuTENpHOE MPOU3BOACTBO IO JAHHOMY HCIOJHUTEIBHO-
My JOKYMEHTY OBUIO OKOHYEHO paHee.

3. UcnonmHUTENbHBIN JOKYMEHT HE MOJUIeKUT UCTIOTHEHHUIO CITYXK-
001i cy1eOHBIX TPUCTABOB.
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06 otka3ze B BO30YX/IE€HUU HCIOJHUTEIHHOTO MPOU3BOJCTBA MPH-
CTaB-UCIIOJTHUTENb BEIHOCUT ITOCTAHOBJICHHE.

B Tex ciydasix, Korjia UCIOIHUTENBHOE MPOU3BOJICTBO BO30YXKIe-
HO, JIOJDKHUKY JTAeTCSl CPOK Ha JJOOPOBOJILHOE MCIOTHEHUE, KOTOPBIN
HE MOXET IpeBbImaTh 5 qHei. B coorBercTBuM ¢ 4. 2 cT. 15 3akona
00 MCNOJHUTEILHOM MPOU3BOACTBE B CPOKHU, UCUUCISIEMbBIE THIMH,
HE BKJIIOYAIOTCS] HepaboUHe JIHU.

Bmecre ¢ TeM 3aKOH yCTaHaBIMBAeT CIIy4ad, KOTJa IMPHCTaB-
WCTIONHUTENh HE YCTAHABIMBAECT CPOK JUIS JOOPOBOJBHOTO HCIIOJI-
HEHUS:

1) B ciydae OKOHYaHMS OCHOBHOTO MCIIOJIHUTEIBHOIO IPOU3BOA-
CTBa, €CIIU CyAEOHBIM NPHCTaB-UCIONHUTENb BO30YXKIAeT HUCIOIHU-
TEJIbHOE IPOMU3BOACTBO IO BBHIHECEHHBIM M HEHMCIIOJHEHHBIM IOCTa-
HOBJICHHUSIM O B3bICKAHUHU C JOJDKHHMKA PACXOAOB IO COBEPLICHUIO
UCTIOJIHUTENIbHBIX NEHCTBHH, O B3bICKAHUM HMCIOJIHUTENIBCKOrO cOopa
U mwTpadoB, HATOKEHHBIX CyJeOHBIM IPUCTAaBOM-UCIIOIHUTENEM;

2) mpu MOCHEeNyIOUMX MPEAbSBICHUSX HUCIOIHUTEIBHOTO JOKY-
MEHTa,;

3) 0 BOCCTaHOBJICHHH Ha padoTe;

4) 00 aTMUHUCTPATHBHOM IPUOCTAHOBICHUH AEATEIBHOCTH;

5) 0 KOH(pUCKAINHT UMYIIIECTBA;

6) TI0 UCIIOJTHUTEILHOMY JJOKYMEHTY 00 00€CIeunTEIbHBIX MEpax.

3aKOHOM YCTaHOBJIEHA TPYyIIa JHL, B OTHOLIEHUH KOTOPBIX IIpe-
OyCMaTpHBaeTCsl YTOJOBHAas OTBETCTBEHHOCTb 3a HEUCIIOJIHEHHE
Y BOCTIPETIATCTBOBAHUE HCIOIHEHHUIO CYA€OHOTO aKTa, O YeM yKasbl-
BAeTCs B MOCTAHOBJICHUH. DTO CIy4ad, KOTJa MCIOJIHEHUE BO3JIaraet-
Csl Ha MPEACTaBUTENS BIACTH, FOCYJapCTBEHHOIO CIIy’Kalllero, MyHHU-
LUNAJIBHOTO CIYXAaIIero, a TAKXKE CIYKalero rocy1apCTBEHHOTO WK
MYHHULHUIIATBHOTO YUYPEKACHHS, KOMMEPUYECKOH WM MHOM OpraHusa-
LUH. YTOJIOBHAs OTBETCTBEHHOCTH ycTaHOBIEHA CT. 315 YK PO u npe-
nycMmatpuBaet mrpad B pazmepe 10 200 Thic. py0. WM B pazMepe 3apa-
OOTHOH TUIATBI WM MHOTO J0Xoja 3a mepuof mo 18 mecsues, oo
JMIICHUE MPaBa 3aHUMAaTh ONpeeIeHHbIC JOIDKHOCTH WM 3aHUMaTh-
Cs1 OTIPEICTICHHON JEeSITeNbHOCTBIO Ha CPOK 110 5 jeT, mnbo o0s3aTess-
Hble paboTel Ha cpok oT 180 mo 240 yacos, 1100 apecT Ha CPoOK OT 3
10 6 MecsIeB, MO0 JIMIIICHUE CBOOOTBI HA CPOK JI0 2 JIET.

Konun mocranoBieHus o Bo30yXIEHHHM W OTKa3e B BO3OYKie-
HUU MCIIOJIHUTENILHOTO MMPOU3BOJCTBA HE TO3JHEE CIEeAYIOMIero JHS
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HaMPaBJISIOTCS B3BICKATENIO, TOJDKHUKY, a TAKXKe B CY[, APYrOi opraH
WJIN JTIOJDKHOCTHOMY JIHITY, BBIJIABIIMM UCIIOJTHUTEIBHBINA JIOKYMEHT.

3aKkoH ycTaHaBIMBaeT CPOKH Ha COBEPIICHHWE MCTIOTHUTEIHHBIX
neticteuii. Kak mpaBmio, TpeOoBaHMS, coaepiKamuecs B HCIIOJ-
HUTEIHHOM JTOKYMEHTE, JOJDKHBI OBITh WCIIOJIHEHBI CyIeOHBIM TpHU-
CTaBOM-HCTIOJTHUTENEM B 2-MECSYHBIH CPOK CO THS BO30YKISHUS
HCIIOTHUTEIHLHOTO TIPON3BoIcTBa (CT. 36 3aKoHa 00 HCIOJHHUTEb-
HOM NPOU3BOJICTBE).

CaHKIMsAMU 32 HapyIICHHE 3aKOHOAATENhCTBA 00 HMCIIOIHUTEIb-
HOM MPOM3BOACTBE SBIISETCA B3bICKAHWE HCIOJIHUTEIBCKOrO cOopa
Y HaJO)KeHHe mTpada, KOTOpble MPOU3BOMASATCS CyNEOHBIM HpHUCTa-
BOM-HUCTIOJTHUTEIIEM.

Tak, 3a HEUCTIONHEHUE B CPOK, YCTAHOBJICHHBIN NI TOOPOBOIIb-
HOTO WCIIOJIHEHHs, B TOM YHCJI€ JOKYMEHTOB, MOJUIeKAIUX HEME-
JICHHOMY WCTIOJIHEHUIO, TPUCTaB-UCIIONHUTENb B3BICKUBACT C JIOJIXK-
HUKa UCTIONHUTENBCKUH cOOp B pazmepe 7% OT Tmojjiekanieii B3bIcKa-
HUIO CYMMBI HJIM CTOMMOCTH B3BICKMBAaeMOrO MMyIecTBa. B ciydae
HEHUCTIOHEeHUs TpeOOBaHM HEMMYIIIECTBEHHOT'O XapaKTepa UCTIOIHH-
TebCKHI cOOp ¢ TOMKHHUKA-Tpa)K1aHWHA yCTaHABINBAETCS B pa3Mmepe
500 py6., ¢ momKHHUKa-opraHu3anuu — 5 Thic. pyo. (cT. 112 3akona
00 MCIOJHUTEJLHOM NPOU3BOACTBE). VcmomHUTENbCKHI CcOOp 3a
HEYIUIaTy TePHOANYECKUX IUIATeKEeH HCUMCISIETCS W B3BICKUBACTCS
C CYMMBI K&XIO0H 33J0JDKEHHOCTH B OT/AETIHLHOCTH.

IlItpad Hamaraercs 3a HEBBITOJHCHHE 3aKOHHBIX TPEOOBAHUH Cy-
NIeOHOTO MPUCTABA-UCTIOTHUTENS], HHOE HapyIIeHHE 3aKOHOAATEIhCTBA
P® 00 ucmomHUTETHPHOM IPOU3BOACTBE. DTO MOXKET OBITH yTpaTa
WCTIOJTHUTEIHHOTO IOKYMEHTa JOKHOCTHRIM JiniioM. LlITpad nHamara-
eTCsl B MOPSAIKE U pa3Mepe, KOTOPhIe YCTAHOBJICHBI 3aKOHOJATEIhCT-
BoM P® 00 agMHHUCTpaTUBHBIX MpaBOHApYIIEHUSX. B cooTBeTcTBHM
co ct. 3.5 KoAIl P® agmuHHUCTpaTHBHBINA MITpad SBISETCS ACHEKHBIM
B3BICKaHUEM, BBIpA)KaeTCs B pyOJsIX M yCTaHABIMBAETCS IJIS TPAXKITaH
B pa3Mepe, He MPEBBIMAIONIEeM 5 ThIC. py0.; A JOKHOCTHBIX JIAI] —
50 TeIC. pyO.; Mg ropugudeckux aum — 1 muH py0. Pasmep agmunn-
cTpatuBHOTO mTpada He MoxkeT ObITh MeHee 100 pyoO.

[Ipu Hanuuuu B IEHCTBUSX JUIA, HAPYIIAIOLIETO 3aKOHOATEILCTBO
P® 06 ncrnonHUTEIEHOM TPOU3BOACTBE, IIPHU3HAKOB COCTaBa MPECTYII-
JICHUsI CyJeOHbI NPUCTaB-UCIOJIHUTENb BHOCUT B COOTBETCTBYIOIUC
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OpTraHbl MPEJCTABICHUE O MPUBJICYCHUH YKA3aHHOTO JIMIA K YTOJOB-
HOM OTBETCTBEHHOCTH.

B3bickanne HCIONMHUTENHLCKOTO cOopa W HajlokeHuWe mTpada
0hOPMIISIOTCS TIOCTAHOBJICHHEM TIPHUCTABa-HUCIIOIHUTENS, KOTOPOE
JIOJDKHO OBITh YTBEP)KACHO CTapIINM CyneOHbIM mpuctaBoM. llocra-
HOBJICHHUA O B3BICKAHUHN HCIIOJIHHUTEIBCKOI'O c6opa N O HaJIOKCHUH
mrpada MOryT OBITH ocropeHsl B cyae (4. 4 cr. 121 3akona 06 uc-
NMOJIHUTETbHOM MPOU3BOACTBE).

IIpucTaB-UCIIOJHUTEND COBEPIIAET ACUCTBUS U MPUMEHSET MEpPhI
NPUHYIUTEIBHOTO UCIOJHEHUS B MpEJeNiax CBOCH TEppUTOPUAIbHOU
KOMIIETSHIINH.

[Ipu HEOOXOTUMOCTH COBEPIIEHUS OTAECNBHBIX HCIIOIHUTEBHBIX
nedicTBuii M (WJIM) TMPUMEHEHUS OTIENBbHBIX Mep NMPUHYIUTEIHHOTO
WCTIOTHEHHUA Ha TEPPUTOPHH, Ha KOTOPYIO €r0 ITOJHOMOYHS HE pac-
MPOCTPAHSIOTCS, OH BIIPAaBE MOPYUYHUTH COBEPIIEHHE ITHX NEHCTBHUI
COOTBETCTBYIOIIEMY CYJeOHOMY IPHUCTaBY-HCTIOTHHUTEINIO.

B cootBercTBHM cO cT. 35 3akoHa 00 UCIOJHUTEJIHLHOM TMPOM3-
BOJCTBE HCIIONHHUTEIbHBIE NEHCTBHSA COBEPIIAIOTCS B paboume THU
¢ 6 110 22 4acoB 1Mo MeCTHOMY BpemMeHU. KOHKpeTHOe BpeMsi COBEp-
IICHNS UCTIOIHUTENBHBIX JEHCTBUN OMpeaemnsieTcs CyJeOHbIM pUCTa-
BOM-HCITOJTHUTENEM. Takke B COOTBETCTBUU C MPHHIUIIOM IHCIIO3H-
THBHOCTH CTOPOHBI, YIaCTBYIOIINE B UCTIOTHUTEIIHFHOM IPOU3BO/ICTBE,
MOTYT TPEUIOKUTh YAOOHOE UIT HUX BPEMsI COBEPIIECHUS WCIIOTHH-
TEJBHBIX IEHCTBUH.

HckmoyeHneM W3 3TUX MPaBWII SBISETCS HEOOXOAUMOCTH COBEP-
IaTh WCIONHUTENbHBIC JEHCTBUA U MPUMEHSTH MEPHI NIPUHYAUTETb-
HOTO WCTOJHEHWs B Hepabouwe MHU wid B paboume mHU ¢ 22 10
6 4acoB. DTO JOIMyCKAaeTCs: KOT/Ia CO3/IaeTCsl yrpo3a JKU3HU U 3710PO-
BBIO TPAKIaH; KOT/Ia UCIIOJHEHHNE CBSI3aHO C MPOBEJCHUEM BEIOOPOB B
OpraHbl TOCYapCTBEHHOM BIACTH W OPTaHbl MECTHOTO CaMOYIpaBiie-
HUS; KOTJa UCTIONHSIOTCS TpeOoBaHUs 00 oOecreueHnH UCKa; KOorja
B3BICKaHUE OOpamaeTcs Ha WMYINECTBO, MOJABEpraromieecs ObICTPOn
nopye. B mepednciieHHbIX ciydasx cy[eOHBINM MPHCTaB-UCIIOHUTEIb
JOJDKEH TOJIYYHTh MHUCHMEHHOE pa3pelieHre CTapIero cyaeOHOro
MPUCTaBa, KOTOPBIi, B CBOIO OYEPElb, TOJKEH HE3aMEIIIUTEIILHO yBe-
JIOMUTH 00 3TOM TJIABHOTO CyAe0HOTO mpucTaBa cyobekra PO,

Bce nocTaHoBJICHHS PUCTABA-UCTIOTHHUTENS U JPYTUX JODKHOCT-
HBIX JIUI[ CITy>KOBI CyJIEOHBIX TIPUCTABOB, UX JeicTBUS (Oe3eHCTBYS)
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MOTyT OBITH 00’KaJI0BaHbI CTOpOHaMH HCIIOJTHUTEIIBHOI'O IMPOU3BOJACT-
Ba U MHBIMH JIMIIaMH, YbU IIpaBa U UHTCPEChI HAPYILICHBI, B OPAAKE
MMOJYMHEHHOCTHU WJIN OCIIOPEHEI B CY €.

§ 6. OTcpouka, paccpouka, U3MeHeHHe Crnocoda
U MOPSIAKA UCTIOJTHEHUSI HCTIOJIHUTEIbHBIX JIOKYMEHTOB,
0TJI0’KEHUE UCTIOJHUTEIbHBIX AeHCTBUI

Ilpy Hamuuuu OOCTOATENBCTB, MPEMATCTBYIOLIMX COBEPLICHUIO
UCIIOJIHUTENBHBIX JeHcTBUl (00e3Hp MOJDKHMKA, HMYILECTBEHHOE
MOJIOKEHUE CTOPOH, OTCYTCTBHE MPHUCYKICHHOIO UMYIIIECTBA B HATY-
pe W Apyrue 3aciy’KHBAloLINe BHUMAaHHUS OOCTOSTENBCTBA), MOXKET
BO3HHUKHYTHh HEOOXOAMMOCTH B OTCPOYKE WIIM PACcCPOUKE HCIIOTHEHUS
WM U3MEHEHHH CTI0co0a 1 MOopsIKa UCTIOTHEHUSI.

Omcpouka — 3TO TIEPEHOC CPOKOB HMCIIOJHEHHUS Ha Oosee Mo3.-
HUI mepuon BpeMeHH. Paccpouxka — 3T0 crnocod UCTIOMHEHUs, TAe
JOJDKHHUK MCIIOJHSAET CBOIO OOS3aHHOCTH MEPHOAMYECKH, T.€. MO Yac-
TAM. 3aKOH HE yKa3bIBaeT KOHKPETHBIX CPOKOB, Ha KOTOPBI MOXET
OBITh MPEAOCTaBICHA OTCPOYKA MIIM PACCPOYKA HCIOIHEHHS HCIIOJI-
HUTENBHOTO A0KyMeHTa. Cyn JOJKeH UCXOJUTh M3 MPHUHIMUIIOB pa-
3yMHOCTH, I1€J€CO00pa3sHOCTH W HEOOXOAMMOCTH 3alllUTHI, MPEXIe
BCEro, MHTEPECOB B3bICKATENs . M3MeneHue cnocoba u nopsaoxa uc-
NOJIHeHUsi SBIISETCS 3aMEHOM OIHOTO BH/IA UCHIOIHEHHS IPYTHM>.

Bomnpoc o npenocraBieHMH OTCPOYKH U PACCPOUYKH PEIIaeTCsl JH-
IIOM, BBIAABIIMM HCIIOJHHUTEIbHBIH JOKyMEHT. CTOpOHBI HMCIOJIHU-
TEJIFHOTO TPOM3BO/CTBA WM CyIeOHBIN MPHCTaB-UCIOIHUTENb BIIpa-
Be 00paTUTbCA K JIMIy, BBIAABLIEMY HCIIOJHHUTENbHBIH JOKYMEHT,
C 3asiBICHHEM 00 OTCPOYKE MM PACCPOUYKE €ro HUCIONHEHHS WM 00
M3MEHEHUH CI0c00a U TOPAIKA UCIIOTHEHHUS.

Cyn oOmiedl 10pUCAMKLIUKM paccMaTpUBaeT AAaHHOE 3asiBICHHE IO
npaswiaM ct. 203 u 208 I'TIK P®, apbutpaxkHslii cyJ — IO MpaBu-
nam cT. 324 AIIK P®. Bomnpocsl pemaioTcs B cy1eOHOM 3aceIaHHH.
B3sbickaTenb, TOMKHUK, IPUCTAB-UCIIOIIHUTEIb U3BEILAIOTCA O BpeMe-
HHU ¥ MeCTe CyAeOHOTO 3aceaHusl, OJHAKO UX HESBKa HE MPEMATCTBY-
€T paCCMOTPEHUIO 3asBICHMUSL.

' Cm.: KommeHTapuin k MpaxkaaHckoMy NpoLeccyansHoMy koaekcy Poccuit-
ckon ®epepaumm / Mop obwy. pea. B.W. PaguyeHko. M., 2006. C. 871.

2 Cm.: MpaxpaHckoe npoLeccyansHoe npaso: YuebHuk / Mog pea. M.C. La-
kapsiH. C. 488, 489;
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IIpenocraBiss pacCpoUKy UM OTCPOUKY, CYJI, IPU HAIUYUU 3a51B-
JICHUA JOJIKHHKa HUJIW B3BICKATECIIA, MOKET PCIINUTH BOIIPOC 00 HUHICK-
cally B3bICKMBA€MbIX CYMM Ha A€Hb UCIIOJHCHUA PCUICHUA Cyaa.

Ompenenenue cyna (apOUTPaKHOTO Cy/Ia) O MPEIOCTABICHUH OT-
CPOYKH, PACCPOYKH, 00 HCIOJHEHHH CIIOCO0a WCIOIHECHUS PEIICHHUS
MOXET OBITh 00’KaJIOBAHO.

Omnooicenue UCTIONHUTEIBHBIX ASUCTBUH — 3TO MEPEHOC HUCIIOJI-
HUTENbHBIX ACWCTBUI U Mep MPUHYANTEIHHOTO UCTIOHEHNS Ha Ooee
Mo37Hee YHUCIo. B HacTosmiee Bpemsi MPHUCTaB-HCIIONHUTENb MOXKET
OTJIOKUTH MCIIONTHUTENBHBIC JEHCTBUS MO 3asIBIIEHUIO B3BICKATEIS TN
Mo COOCTBEHHOW HWHHUIIMATHBE W 00s53aH OTIIOKUTH HMCIOIHUTEIHHBIC
JEeHCTBUS — T0 ompeaeneHnto cyaa (ct. 38 3akoHa 00 MCHOJHH-
TeJIbHOM TPOU3BOJCTBe). MakcUMalbHBIE CPOKH OTIIOKEHHS YCTa-
HOBJICHBI TOJIBKO IS cyAeOHOro mpucTaBa-uctnoidauTenss. OH MOXET
OTJIOKUTH HMCIIOJIHUTENbHBIE NEHCTBHA W NIPUMEHEHUE Mep MPHHYIH-
TETHLHOTO WCIIOTHEHUS Ha cpok He Oonee 10 muedt. [IpomeccyambHbIM
YK€ 3aKOHOJATENbCTBOM MPEENbHBIE CPOKH OTJIOKEHWS HE yCTaHaB-
nmuBaroTcs. B ¢Bs3U ¢ 3THM cyn (apOUTpakHBIA CyJ) MOXET OTKJIaIbl-
BaTh WCIOJHUTENbHBIE NEHCTBUA M Ha OoJee AIUTeIbHbIE CPOKH; TPU
5TOM B CyZIeOHOM aKTe JOJDKHA OBITh yKa3zaHa Jara, J0 KOTOPOH OT-
KJIa/IBIBAIOTCS HCIIOTHUTENFHBIC JIEHCTBUSI.

OTnokeHue MPOU3BOAUTCS MPU HATMYUU OOCTOSTENBCTB, MPETIAT-
CTBYIOIIUX COBEPIICHUI0 WCIIOTHHUTENBHBIX JEUCTBUH. DTO MOXET
OBITh, K IPUMEPY, BPEMEHHOE OTCYTCTBHE KOTO-JIN00 U3 JODKHUKOB.

§ 7. lIpuocraHoB/1eHue, BO30GHOB/IEHNE, MPEKPaIeHHE,
OKOHYaHHe HCTIOJTHUTEIHHOT0 POU3BO/ICTBA

Ilpuocmanosnenue ucnoIHUmMENbHO20 NPOU3BOOCMBA — 3TO TIpe-
KpalleHUE HCIOJHUTEIbHBIX JIEHCTBUM Ha HEOIPENEIEHHBIH CpOK,
Ha OCHOBAHWU CITy4aeB, YKa3aHHBIX B 3aKOHE.

[IprocTaHoBNI€HNE WCIOTHUTEIHHOTO MPOU3BOJICTBA PETYIHPYET-
CsI KaKk HoOpMaMHu apOuTpakHOTO TporeccyainpHoro (4. 1 cr. 327 AIIK
P®), rpaxkmanckoro mporieccyanbaoro (cr. 436, 437, 440 I'TIK PO)
3aKOHO/IATENIbCTBA, TaK W 3aKOHOM 00 MCIOJHHUTEJHLHOM MPOHU3-
BoaCTBe (cT. 39-42).

[Ipn nproCTaHOBIIEHWHM HUKAaKWe WCIOJHUTENbHBIE AEHCTBUS
HE JIOMYCKAIOTCS B TOW YacTH, B KaKOW MCIOJIHUTEIHHOE MPOU3BOJI-
CTBO IPUOCTAHOBJEHO. PenieHue 0 MPHOCTAHOBJICHUU NPUHUMAET
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apOuTpaXHBIN CyJ, €CIM HMCIOJHUTENBHBIA JIUCT BBIJAH apOUTpaxk-
HBIM CyAOM, WM CyI OOIIe FOPHUCANKINK, €CIH HCIOTHUTEIbHBIN
JucT BeIaH cyaoM. [lpu ucnonaaennn cyaeOHOro akra, akTta Ipyroro
OpraHa WiIH TOJDKHOCTHOTO JIMLA MO Jeily 00 aJAMHHUCTPATHBHOM
MPaBOHAPYIIEHNWH HCIIONHUTENBHOE MMPOMU3BOICTBO MOXKET OBITH MpPH-
OCTaHOBIJIEHO CYyJIOM, JPYTMM OpPTaHOM WIIH JIOJDKHOCTHBIM JTHIIOM,
BBIIaBIIMMH HCIIOJTHUTENbHBIA TOKyMeHT. [IprocTaHoBieHne mpomns-
BOIUTCA apOUTPaKHBIM CYIOM WM CyIOM OOLIel HOpPUCIOUKINY,
B paliOHE AEATEIBLHOCTU KOTOPOTO MCIOJHAET CBOM OOS3aHHOCTH CY-
JIeOHBIN MIPUCTAB-UCIIOJIHUTENb. BoIpoc nomkeH ObITh paccMOTPEH
B 10-mHEBHBIN CpoK. 3asBJICHUE O MPHUOCTAHOBJICHUH PEIIAcTCs B CY-
JneOHOM 3acellaHud, O BPEMEHH U MECTe KOTOPOI'0 M3BELIAIOTCS B3bI-
CKaTelb, IOJDKHUK, CyOeOHBIH MPUCTAaB-UCIOIHUTENb, ONHAKO HX
HEsIBKa HE SIBJIETCS MIPEMATCTBUEM K Pa3peIIeHUI0 YKa3aHHbBIX BOIIPO-
coB (4. 1 cr. 440 I'TIK P®, 4. 3 cr. 327 AIIK P®). Ilo pesynpraram
paccMOTpeHUs BOIpoca apOUTpakHbIH CyA, cyA oOIIeH IOpUCIUKINN
BBIHOCHUT OIIPEENICHNEe, KOTOPOE HAaIlpaBisieTCs] B3bICKATENO, OJDK-
HHKY, a TaKKe CyleOHOMY IPHCTaBy, Ha UCIIOJHEHUH KOTOPOr'0 HAXo-
JUTCSI UCTIONHUTEJIBHBIA TOKyMEHT. JlaHHOe OonpeesieHue MOKET OBITh
00>kaJI0OBaHO I10 TIPABUIIaM MPOLIECCYANBHOTO 3aKOHOAATEIbCTBRA.

OcHoBaHUS 11 IPUOCTAHOBJICHHUSI yCTAHOBJIEHBI 3aKOHOM 00 Hc-
MOJIHUTEJIbHOM MPOU3BOACTBE. B 3aKOHOIATENHCTBE YCTAHOBIICHBI
OCHOBAHUS KaK Ui CYJOB, TaK U JUI IPUCTaBA-UCIIOTHUTES.

Brinensitor obs3amenvhoe u gpaxyromamueroe npuocmaHogieHue
WCIIOJIHUTEIBHOTO MPOM3BOACTBA CYAOM. Tak, B COOTBETCTBHHU C 4. 1
cT. 39 3akoHa 00 MCIOJHHTEIbHOM NPOU3BOIACTBE CYAbS 0053aH
MPUOCTAHOBUTH UCIIOJIHUTEIBHOE POU3BOACTBO B ClIydae:

1) npeassiBneHus Ucka 00 OCBOOOKICHUN OT HAaJIOKEHHOTO apecTa
(MCKITIOUCHHUH U3 OIUCH) UMYIIECTBA, HA KOTOPOE OOpAICHO B3bICKA-
HUE T10 UCTIOJIHUTENIEHOMY JI0KYMEHTY;

2) ocriaprBaHHs Pe3yIbTaTOB OLIEHKH apeCTOBAHHOTO UMYIIIECTBA;

3) ocmapuBaHMs MOCTAHOBJIEHUS! CyJEeOHOrO IPUCTaBA-HCIOIHHU-
TeJISl O B3bICKAHUH UCIIOJIHUTEIBCKOTO cO0pa;

4) B MHBIX CIy4asixX, IPEAYCMOTPEHHBIX (eepalbHBIM 3aKOHOM.

Hdns  gpakyrvmamugnoeo TPUOCTAHOBICHHUS HUCIIOJHUTEIBHOTO
Mpou3BoACcTBa 4. 2 cT. 39 3akoHa 00 MCIIOJTHUTEJILHOM NMPOU3BO/I-
CTBe TPETyCMOTPEHBI CIIEAYIOIINE OCHOBAHUS:



348 Pasgen VI. VicnonHutensHoe Npon3BoaCTBO

1) ocapuBaHue UCTIOTHUTEIHHOTO IOKYMEHTA HIIH CYJIeOHOTO aK-
Ta, Ha OCHOBAaHNU KOTOPOTO BhIAaH HUCITOJTHHUTEILHBIN JOKYMCHT;,

2) ocnapuBaHWE B Cy/€ aKTa OpraHa WIH JOJDKHOCTHOTO JIHIIA,
YIOJTHOMOYEHHOT'O paccMaTpUBaTh jeia 00 aAMUHUCTPAaTUBHBIX IIpa-
BOHAPYIICHUAX;

3) HaxoXIeHUE MODKHHWKA B JUTUTCIHHON CITyKeOHOW KOMaHIH-
POBKe;

4) IpUHATHE K TPOU3BOJICTBY 3asBIICHUS 00 OCTIapWBaHUH IOCTa-
HOBJICHUS, TEHCTBHUH (0e31eiCcTBIS) CYyIeOHOTO TPHCTaBA-UCTIOTHUTEIS
WJIM OTKa3a B COBEPIIECHUU JECHCTBUIM;

5) oOparmenue B3bICKATENs, JODKHUKA WIIH CYIASOHOTO MpHUCTaBa-
WCTIOJTHHUTENS B CY[, APYTOW OpraH Wi K JOKHOCTHOMY JIMILY, BBI-
JIABIIMM HCTIOJIHUTENbHBIA JTOKYMEHT, C 3asABJICHHEM O pPa3bsCHEHUU
MOJIOKEHUH HCTIONIHUTENEHOTO JOKyMEHTa, crocoda W MopsaKa ero
WCTIOJTHEHUS;

6) Ipyrue OCHOBaHWS, MPEAYyCMOTPEHHBIE U MPHUOCTAHOBICHUS
WCTIOJTHUTEIHHOTO TIPOU3BOJICTBA MPUCTABOM-HCIIOIIHUTEIIEM.

[IpucTaB-UCTIONHUTENP UMEET MPaBO CaMOCTOSATEIHHO MPHOCTa-
HABIIMBATh HCIIOJTHUTEIbHOE Tpon3BoiacTBO. s 3toro 3akoHoMm
00 MCIOJTHUTEJIHLHOM NMPOM3BOACTBE TAK)KE€ YCTAHOBJICH IEpEUYECHb.
B cootBerctBuM ¢ 4. 1 cT. 40 3akoHa 00 UCTOJHUTEJIbHOM MPOU3-
BO/JICTBE HCTIOJHUTEIHHOE MPOU3BOJICTBO MOMIEKHUT 00543aMenbHO-
My TIPUOCTaHOBJICHUIO IPHCTABOM-HUCIIOIHUTEIIEM B CITydasK:

1) cMepTH OMHKHHUKA, OOBSIBICHUSI €70 YMEPIIUM WIIM TIPU3HAHUS
0E3BECTHO OTCYTCTBYIOIINM, €CIIH YCTAaHOBJICHHBIE CyJIeOHBIM aKTOM,
aKTOM JPYroro OpraHa WX JOJDKHOCTHOTO JHIa TpeOOBaHWS WU
00513aHHOCTH JOITYCKAIOT ITPaBOIIPEEMCTBO;

2) yTpaThl JOJDKHUKOM JIeeCIIOCOOHOCTH;

3) y4acTus JODKHUKA B OOEBBIX JCHCTBUAX B cocTaBe BoopyikeH-
Heix Cun P®, npyrux BOHCK, BOWHCKHX (DOPMHpPOBAaHHUII U OPraHOB,
CO3/IaHHBIX B COOTBETCTBUHU C 3aKOHOAATEIbCTBOM P®, BEIMONHEHUS
JIOJDKHUKOM 33J1a4 B YCJIOBHUSX YPE3BHIYANHOTO WIIM BOSHHOTO ITOJIO-
JKEHHSI, BOOPYKEHHOTO KOH()IMKTA JINOO MPOCHOBI B3bICKATENS, HAXO-
JISIIIETOCS B TAKUX K€ YCIOBUSIX;

4) 0T3bIBa Y JOJDKHUKA — KPEAUTHOM OpraHM3alluy JIUIEH3UU Ha
OCYILIECTBIICHHE OAaHKOBCKMX OIEpalfid, 32 MCKIIOUEHHEM HCIOIHU-
TEJILHOTO MPOW3BOJICTBA O B3BICKAHWH 3aJ0JDKEHHOCTH IO TEKYLIMM
IU1aTexaM, KOTOpoe B COOTBETCTBMH C 3akoHOM P® ot 2 mekabps
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1990 r. Ne 395-1 «O OaHkax U GAaHKOBCKOU JIEATEIILHOCTHY HE MPUOC-
TaHaBJINBACTCS;

5) npuMeHeHHusI apOUTPaKHBIM CyIOM B OTHOIICHHWU JOJDKHUKA-
OpraHM3aldy TPOUEAYPHl OAHKPOTCTBA B MOPSAKE, YCTAaHOBIEHHOM
cT. 96 3aKkoHa 00 HCIOJTHUTEJIHLHOM NMPOU3BOICTBE;

6) IPUHATHS CYJIOM K PacCMOTPEHHIO MCKa JOJDKHHUKA 00 OTCpodU-
K€ WJIH PacCpOUYKe B3BICKAHUS HCIOJIHHUTEIHCKOTO cbopa, 00 yMeHb-
IIIEHWN €T0 pa3Mepa Wil 0CBOOOXKIECHUH OT B3BICKAHUS UCTIOTHATENb-
CKoro cbopa;

7) HanpaBieHus cyneOHBIM IpHCTaBOM-HcHoiHuTeneM B Dexe-
palbHYI0 HajloroByo ciyxOy winn bank Poccun ysBenomnenus o Ha-
JIOXKEHUH apecTa Ha UMYINECTBO JOJDKHUKA-OPraHMU3aliy, YKa3aHHOE
BIL 4 4. 1 cT. 94 3akoHa 00 HCIIOJTHUTEJIHLHOM MPOU3BOCTBE.

ITpucTaB-UCTIONHUTEND MOKET NPUOCTAHOBUTH HCIIOJHUTENBHOE
IPOU3BOACTBO B CIIydasix:

1) HaxoXIeHUs AOJDKHHMKA Ha JICYCHUH B CTALMOHAPHOM Jieuel-
HOM YUPEXICHUH;

2) po3bICKa TOJDKHUKA-TPaKJaHWHA WK PO3BICKA peOCHKA;

3) npockObI TOMKHUKA, MPOXOAALIETO0 BOCHHYIO CIIy)XO0y IO Ipu-
3By B Boopyxenubsix Cuinax P®, npyrux Boickax, BOWHCKUX (op-
MHUPOBAHUSX U OpraHax, CO3IAaHHBIX B COOTBETCTBHH C 3aKOHOIATEIIb-
ctBOM P®D;

4) HampaBlIeHUsS] APYTOMY MPHUCTABY-HCIIOJHUTENIO TOCTaHOBIIE-
HUSl O TIOPYYEHHUH COBEPIUUTH OTHAEIbHBIC HUCIIOJIHUTENbHbBIE ACHUCT-
BUs U (WJIM) NPUMEHHUTHb OTHENIbHBIE MEpbl NPHUHYAUTEIBHOTO HC-
MOJHEHUSI B COOTBETCTBUHU C 4. 6 CT. 33 3aKoHa 00 UCHOJHUTE/Ib-
HOM NPOU3BO/CTBeE.

I'maBubIli cyneOHbIi npuctaB P®, riaBHBI CyneOHBIM TpUCTaB
cyobekta PO u mx 3amecTuTenH BIpaBe MPHOCTAHOBUTH HMCIOIHHU-
TEJIFHOE MIPOM3BOJCTBO B ClIydae MOCTYIUICHHS KaloObl Ha TIOCTAHOB-
JieHue, neicTBus (0e3aeiCcTBrE) MOTYMHEHHBIX UM TOJDKHOCTHBIX JIHIL
CITy>KOBI Cy1eOHBIX MPHCTABOB.

Bo300HOBIEHNE HCIIOTHUTEIBHBIX JIEHCTBUI MPOU3BOIUTCA Cy-
JIOM, apOUTPaKHBIM CYZOM, KOTOpbIE NMPUOCTAHOBWIIA HCIONHUTEIb-
HOE MPOU3BOJCTBO, 110 3asBJICHUIO B3bICKATEINs, CyJeOHOrO MpUCTaBa-
WCTIOJIHUTENSI WM TI0 MHUIHMATUBE CyJAa MOCIe YCTpaHEeHUs oO0CTOs-
TEJIBCTB, BBI3BABIIMX €ro npuoctaHosieHue (4. 1 cr. 438 I'TIK P®, 4. 5
ct. 327 AIIK P®). Pa3Huny cocTtaBisieT JIHUIIb TO, YTO apOUTpaskHOE
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MpoIlecCyaNnbHOE 3aKOHOJATENBCTBO HE MPEIyCMaTPHUBAET BO3MOXK-
HOCTh BO300HOBJICHHSI MCIIOJHUTEIFHOTO MPOU3BOJICTBA 10 MHUIIHA-
THUBE apOUTPAKHOTO CyZa.

Ilpexpawenue ucnorHumenbHo20 NPoOU3BOOCHMEad — ITO TIOIHOE
MIpEeKpalieHne WCIIOJHUTENFHBIX JeHCTBUI TPU HAJMYUU 00CTOS-
TENBCTB, NCKITIOYAIOIINX BO3MOXXHOCTh €T0 BO30OHOBIICHUSI.

B cnyuae npekpatieHus IpoU3BOJICTBA CYAeOHBINH MPUCTAB-UCIION-
HUTENIb OTMEHSET BCE HAa3HAYCHHBIC 10 UCTOIHEHUIO0 Mephl. [Ipekpa-
LICHHOE UCTIONHUTEIBHOE MTPOU3BOJCTBO HE MOXKET OBITH BO30YXKIECHO
BHOBbB, UCIIOJIHUTENBHBIA IOKYMEHT HE MOXET ObITh MOBTOPHO MPE/b-
SIBJICH K UCIIOJTHCHUIO.

HcnonHuTenpHOE MPOU3BOACTBO MOXKET OBITH MPEKpAIeHO JTHOO
cyJioM, Tu00 MpHUCTaBOM-HCIONHHUTENEeM. [lepeueHp OcHOBaHUM naH
B cT. 43 3aKkoHa 00 HCNOJHUTETHHOM MPOU3BOACTBE.

HcnomHuTensHOE IPOU3BOICTBO MPEKPALIACTCS CYOOM B CIyUasix:

1) cMmeptH B3BICKaTeNA-TPOKIAHWHA (JOJDKHHKA-TPaXkIaHWHA),
OOBSBICHUSI €r0 YMEpPIIUM WU MPU3HAHUS 0€3BECTHO OTCYTCTBYIO-
VM, €CTT yCTaHOBIIEHHBIE Cy€OHBIM aKTOM, aKTOM JPYTOro OpraHa
WIA JOJDKHOCTHOTO JHIA TPpeOOBaHWS WM OOSM3aHHOCTH HE MOTYT
MIEPEeUTH K MPABONPEEMHHUKY M HE MOTYT OBITH pean30BaHbl JOBEPH-
TEJIHHBIM YIIPABIISIONAM, Ha3HAYEHHBIM OPTaHOM OIEKHA W TOTMEYH-
TEJIbCTBA;

2) yTpaThl BO3MOKHOCTH UCIIOTHEHHS IOKYMEHTA, O0SI3bIBAIOIIETO
JOJDKHUKA COBEPIIUTH ONpEJIC/ICHHbIC ACUCTBUS (BO3ICPKATHCS OT
COBEPILECHUS OTPEJCICHHBIX IEHCTBUN);

3) oTka3a B3BICKATEJNA OT MOJTYYEHHS BEIIH, U3BIATON y JOJKHHUKA
MIPU HCIIOJHEHUH HCIOJHUTEIBFHOTO JOKYMEHTa, COJAEPIKaIlero Tpe-
OoBaHME O TIepesiade ee B3bICKATEIO;

4) B MHBIX CITyYasx, Korma efepaabHbIM 3aKOHOM MPEAYCMOTpE-
HO TIPEKpaIeHre NCTIOTHUTEIHHOTO TPOU3BOJICTRA.

HcnomauTensHOE TIPOM3BOJCTBO TPEKPAIACTCS CYOeOHbIM NpU-
CMABOM-UCNONHUMENeM B CITydasX:

1) IpUHATHS CYJIOM aKTa O MPEKPAIICHUHN HCIIOIHEHUS BBIJAHHOTO
VM HUCIIOJIHUTEIIBHOTO JIOKYMEHTA;

2) NIpUHSTHUS CYZIOM OTKa3a B3BICKATEIsI OT B3bICKAHUS,

3) yTBepXKIOEHHSI CyIOM MHPOBOTO COTJIAIIEHUS MEXIY B3bICKATe-
JIEM U JOJKHUKOM;
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4) oTMeHBI CyJcOHOr0 aKkTa, Ha OCHOBAaHMHM KOTOPOTO BBIJAH HC-
MOJTHUTEIHHBIA JJOKYMECHT;

5) OTMEHBI WK TIPU3HAHUS HEJEHCTBUTEIHHBIM MCIIOHUTEIEHOTO
JIOKYMEHTa, Ha OCHOBAaHHWU KOTOPOTO BO30YKIEHO HCIOIHUTEIHHOE
MIPOU3BOJICTBO;

6) MpeKpaieHusi I0 OCHOBAHUSM H B MOPSIKE, KOTOPBIE YCTaHOB-
neHbl (enepanbHBIM 3aKOHOM, WCIIONIHEHHUS CyIeOHOTrO aKTa, akTa
JIPYroro opraHa WIH JOJDKHOCTHOTO JIAIA IO Jeny o0 aIMUHHCTpa-
THBHOM IPABOHAPYIICHUU CYAOM, APYTMM OPraHOM WU JOJKHOCT-
HBIM JIMIIOM, BBIABITUMHE UCTIOTHUTEIbHBIN JIOKYMEHT.

[Topsimok paccMOTpeHHs BOIIPOCa O MPEKPAIIEHUH HCTIOTHUTEb-
HOTO TPOM3BOJICTBA UACHTHYCH C PEIICHUEM BOIMPOCA O MPUOCTAHOB-
JICHUU UCTIOTHUTEIBHOTO MTPOU3BOJICTBRA.

OxoHuaHue UCNONHUMENbHO20 NPOU3BO0CH8a — ITO 3aBEPIICHUE
WCTIOJHUTENBHBIX JEUCTBUI M0 KOHKPETHBIM HWCHOJIHHUTEIBHBIM J0-
KyYMEHTaM B CITydasx, NMPEAYCMOTPEHHBIX CT. 47 3aKoHa 00 HCIOJI-
HHUTEJbHOM NPou3BOAcTBe. [lepeueHb MCUEPIBIBAIONINN U HE TIOA-
JISKUT PACIIMPUTETFHOMY TOJIKOBAHHUIO. VICTIONHUTENHFHO MPOU3BO-
CTBO OKaHYMBAETCS B CIydasX:

1) dhakTHyecKOro MCTIOTHEHUS TPeOOBAHUH, COAEPIKALINXCS B HC-
MOJTHUTEIFHOM JIOKYMEHTE;

2) (akTHUYECKOTO HCIIONHEHMS 32 CUET OJHOTO WJIM HECKOJIbKHUX
JIOJDKHUKOB TPeOOBaHMSI O COJNIMJAPHOM B3BICKAHHH, COJEPIKAIICTOCs
B UCHOJHHUTEIBHBIX JOKYMEHTaX, OObCUHCHHBIX B CBOJHOC HCIIOJ-
HUTEIHHOE MTPOU3BOJICTBO;

3) BO3BpallleHHs B3BICKATENIO UCITOTHUTEIHFHOTO JOKYMEHTA;

4) BO3BpalleHNs] WCIOJHUTEIHHOTO JOKyMEHTa 1O TpeOOBaHHUIO
cyna, Ipyroro opraHa Wiy JOJDKHOCTHOTO JIUIIA, BBIIABITNX WCTIOTHH-
TEJIbHBIA IOKYMEHT;

5) HampaBleHUs UCTIOTHUTENBHOTO JOKYMEHTA U3 OJTHOTO IMOApa3-
JIJIeHUs CyJJeOHBIX TIPUCTABOB B APYTOE;

6) NUKBUAAINH JODKHUKA-OPTAaHU3AIMN U HAIPaBJICHUS HUCIIOJ-
HUTEIHHOTO JTOKYMEHTa B JTUKBUAAIMOHHYI0 KOMHUCCHIO (JTUKBHIATO-
pPy), 32 UCKIIOUECHHEM HCIIOTHHUTEIBHBIX JTOKYMEHTOB, YKA3aHHBIX B
4. 4 cT. 96 3akoHa 00 UCIOJIHUTEIHLHOM NPOU3BO/ICTBE;

7) npu3HaHU AODKHUKA-OpPTaHU3allui OaHKPOTOM W HaIpaBlie-
HUS WCIOJHUTEIEHOTO TOKyMEHTa KOHKYPCHOMY YIIPaBJISIONIEMY,
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34 UCKIITIOYCHUEM MCIIOJITHUTCIIBHBIX MOKYMCHTOB, YKa3aHHBIX B 4. 4
cT. 96 3akoHa 00 MCOJTHUTEILHOM NMPOU3BO/ICTBE;

8) HaIrpaBJICHUA KOIIMHU UCIIOJIHUTCIBHOTO AOKYMCHTA B OpraHu-
3alUI0 JUISl yJIepKaHUA NEPUOJMYECKUX IUIaTeKeH, YCTaHOBJIEHHBIX
HUCIIOJIHUTCJIIbHBIM JOKYMCHTOM;

9) ncTedeHMs CPOKa NaBHOCTHU MCIIOTHEHHS CYJeOHOTO aKTa, aKTa
JPYroro opraHa HJH JOJDKHOCTHOTO JIMIA IO Jeny 00 aJMHHUCTpa-
TUBHOM IIPpaBOHAPYIICHHUU HE3AaBUCUMO OT (I)aKTI/I‘IeCKOFO HUCIIOJIHCHUA
9TOTO aKTa (B CPOK JABHOCTH HE BKIIFOYAETCSA BPEMs, B TEUCHHE KOTO-
pOTO JUIO YKJIOHSUIOCH OT MCIOJIHEHHS TPEOOBAHUMU, COAEPKAIIUXCS
B UCTIOJTHHUTEIBHOM JOKyMeHTe. Vcuncienne cpoka JaBHOCTH B ATOM
ciiy4ae BO30OHOBIISIETCSI €O JHA OOHApYXEeHHS IOJDKHUKA WM €ro
AMYIIECTBa, Ha KOTOPOE MOKET OBITH 00OpaIIeHO B3BICKAHHE).

OO0 OKOHYAHWHU HUCIIOTHUTEIHFHOTO MTPOU3BOICTBA CYIEOHBIN MPH-
CTaB-UCIOJNHUTENh BBEIHOCHT TIOCTaHOBJIEHHE. B TeueHme cpoka
MPEABSBICHUS WCIIOTHUTENBHOTO TOKyMEHTa K HCIIOJIHEHHIO OHO
MOXeT OBITh OTMEHEHO CTapIIiM CyAeOHBIM MPHCTABOM IO COOCT-
BEHHOW MHUIIMATHBE WIIM T10 3asBJICHHUIO B3BICKATENS B CiIydae HEe00-
XOJIMMOCTH TIOBTOPHOTO COBEPIIEHUS HCIIONHUTEIBHBIX JEeHCTBUN
Y IpUMEHEeHUs, B TOM YHUCJIE€ MOBTOPHOTO, MEp MPUHYAUTEIHHOTO
WCITOJTHEHHUS.



PA3OEN VIl. N(PON3BOACTBO
B APBUTPAXHOM CYAE

I'naBa 22. KpaTkasi XapakTepucTuka
apOMTPaXKHOTO MpoLecca

§ 1. IlonsiTHEe apOUTPAKHBIX CYA0B, HCTOPHS
X GopMHPOBAHUS U XaPAKTEPUCTHKA UX CHCTEMbI

CynebHy1o 3allIUTy HapyIIEHHBIX WA OCMAPHUBaeMbIX TpaXkJaH-
CKHX IIpaB OCYLIECTBIISIIOT, B COOTBETCTBHU C MPaBUJIAMH IOJBEIOM-
CTBEHHOCTH, CyJbl 00MIel IOPUCANKINH, apOUTPaXHBIE U, IPU Ha-
JIMYUM COOTBETCTBYIOIIETO COIVIAIIEHUSI CTOPOH, TPETEUCKUE CYIBI.

I'maBHOM OCOOEHHOCTBIO CHCTEMBI apOUTPAXKHBIX CYHOB SIBIETCS
TO, YTO 3TO CyABl CHEIMAIBHON KOMIIETEHIIWH, OCYIIECTBISAIOIINE
npaBocyaue B chepe npeInpuHUMATEIbCKON U HHOW 3KOHOMHYECKOMH
JESTEIHOCTH IMYyTEM pa3pellieHNs] 3KOHOMHUYECKHUX CIIOPOB M pac-
CMOTPEHHS UHBIX JIe]I, OTHECEHHBIX K NX KOMIIETCHIINN.

Cy1iecTBOBaHHE CHCTEMBI apOUTPaKHBIX Cyl0B B Poccum 3akpe-
mwieHo B cT. 127 Koncrutynuu P®, B xotopoii roBopurcs: «Bsic-
mmii Apoutpaxusiii Cyn Poccuiickoit degepanuu sSBisieTCsS BBIC-
UM CyAeOHBIM OPraHOM MO Pa3peIIeHUI0 YKOHOMHUYECKHX CIOpOB
W MHBIX JIeJ, pacCMaTPUBAaEMbIX apOUTPaKHBIMH CYAaMH, OCYIIECT-
BIISIET B IPEILyCMOTPEHHBIX (elepaibHBIM 3aKOHOM IpOILecCyalb-
HBIX QopMax CyJeOHBIH HAA30p 32 UX JEATEIBHOCTBIO U JaeT pasb-
SICHEHUS 110 BOTIPOCcaM CyIeOHON MPaKTUKI».

Cpa3y ckakeM O TOHHMMAaHUHM TepMHUHA «apOUTpaKHBIE CYJIBD».
B GonpmmHCTBE CcTpaH Mo apOWTpaskeM MOHHMAIOTCS HEeTroCcyAapcT-
BEHHBIE OPraHbl, Ha pa3pelieHre KOTOPBIX CTOPOHBI MEPENAIOT CBOU
CIIOPHI TIPY HAJIMYUHM COOTBETCTBYIOIIETO COTJIAIICHHUS, U 00s3yr0TCs
MOTYMHATHCS PEIICHNI0 apOUTPOB, T.€. TPETEHCKHE CyIbl (B Ka4ecTBe
IpruMepa MOXKHO IpuBecTu I epmanuio).

ApbGutpaxuslie cyapl B Poccun ocymecTBisioT cy1eOHy0 BIacTb?
3allMINas HapyIIEHHbIE WIM OCIIapUBaeMbIE MpaBa U 3aKOHHBIE MH-
Tepechl MPEeANPUIATHH, YUPEKACHUH, OpraHu3aliii u TpaxkgaH B 00-
JACTH NPEINPUHUMATENBCKOW U MHOM 3KOHOMHYECKOH NEATEIbHO-
CTH U B NPAaBOOTHOILEHHUAX B cepe ympasieHus. DTH CyIbl paspe-
IIAIOT CHOPHI O3HAYEHHBIX CYOBEKTOB (MPEANpPUATHH, yUpekICHHH,
OpraHM3alluii M TpaxJaH, 3aHUMAIOIUXCA MPEANPUHUMATEIBCKON
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JESITeTbHOCTRI0) MEXIY c000ii, a TakXKe M3 MX OTHOIIEHHH ¢ rocyaap-
CTBCHHBIMU, MYHUIIUITIAJIbHBIMU OpraHaMu.

Bo mHOTOM CymiecTBoBaHNE apOUTPaKHBIX CYIOB B COBPEMEH-
HOMt Poccum obycnmomieno tem, uto B CCCP ¢ magama 20-x romoB
XX B. CHIOPBI MEXIy XO3SHCTBYIONIUMHU CYOBEKTaMHU pasperiaivch
apOUTpaKHBIME KOMHCCHUSAMH, a ¢ Mast 1931 1. — Co37aHHBIM B CHC-
TEME OpraHoB TOCYJAapCTBEHHOTO YIPABJICHUS TOCApOUTPAKEM.
B Takom Buzae, HE3HAUUTEIHFHO M3MEHSSACH 10 BIUSHUEM BPEMEHH,
aTa cucreMa | cymectBoBaia ¢ 1931-ro mo oktsa6ps 1991 1. (B co-
otrBercTBuM ¢ Koncrurynumeit CCCP 1977 r. rocapOuTpak ObIT IpH3HAH
KOHCTHTYIIHOHHBIM opraHoM. CooTtBercTBeHHO 30 HOsIOps 1979 r. ObLI
npuHAT 3akoH «O rocymapcrBeHHOM apOutpaxke B CCCP»). 1 ok-
T0pss 1991 r. maHHas cucrema Oblla orMeHeHa 3akoHoM PCOCP
«O06 apOuTpakHOM Cyne», U TocapOuTpax GakTUdecKu ObLT Mpeod-
pa3oBaH B CHCTEMY apOMTpaXHBIX CyIoB. Takoe mpeoOpazoBaHWe
OTBEYAJI0 TMOTPEeOHOCTSAM 3apokaaromieiics B Poccum peiHOYHOM
SKOHOMHKH, TOCKOJIbKY TOJBKO B CyIeOHBIX paMmkax (cyneOHOM
(hopme) BO3MOXKHO OBLITO CO37aHKE HA/IEKAIIUX TapaHTUN PABEHCT-
Ba U YYACTHHKOB MPOIECCa, COONIOACHIS HHBIX MPOIECCYaTbHBIX
MPUHIUIOB (COCTI3aTEIbHOCTH, PABHOIIPABUS CTOPOH, TUCTIO3UTUB-
HOCTH ¥ T.11.). CTapas e cucTema, IeliCTBOBaBINas 3a CYET aIMUHU-
CTPaTHBHOTO pecypca, KOMaHAHBIMH METOAAaMH, B YCIOBUSAX PBbI-
HOYHOH 5KOHOMUKH MPUMEHSTHCS, €CTECTBEHHO, HE MoTJa. B To ke
BpeMsi MTHOPHUPOBATh HapaOOTaHHBIA 3a TOJBI COBETCKOH BIACTH
OTIBIT pa3pelICHHs XO3SHCTBEHHBIX CIIOPOB, OTKA3aThCSA OT UCIOIb-
30BaHUS KaJPOBOTO IMOTEHI[MAA M MaTEepUaIBbHONH 0a3bl ObLIO OBI
HENPaBUIBHO, OTCIOJIA U MOCIIEAOBABIICE pElIeHne — MpeodpazoBa-
HUE OpraHOB rocapOUTpaka B apOUTPaXKHBIC CYIbI.

Cucmema apdoumpadicnvix cyooé ¢ P®. Ilpu xapakrtepuctuke
CUCTEMBI apOUTPaKHBIX CYAOB CIEAyeT OMHPAThCS, MPEKAE BCETo,
Ha nonoxeHus deneparbHOr0 KOHCTUTYIIMOHHOTO 3aK0Ha OT 28 ari-
pens 1995 r. Ne 1-®K3 «O6 apbutpaxkHbix cygax B Poccuiickoii
Denepanum».

ApOuTpaskHble CyABl SBISIIOTCS (eaepalbHBIMU CyJIaMH U BXOJST
B cynieOHy10 cuctemy Poccuiickoii deneparuu.

Cucrema apOUTpaKHBIX CYJIOB UYETBIPEXYypOBHEBas M BKIIOYAET
YCTBIPC BUOA ap6I/ITpa)KHI)IX CYZ0B, ABJIAIOIINUXCA CaMOCTOATCIIbHBIMHA
WHCTAHITUSIMU B apOUTPAKHOM IIPOIIecCe:
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Bricmmit Ap6utpaxnsiii Cyg PO;

(benepanbHbIe apOUTpasKHBIE CYBI OKPYTOB (apOUTpaXKHbIE Kacca-
LIMOHHBIE CY/IbI);

apOuTpakHBIC ANICIUIAIIMOHHBIC CyIbI;

apOUTpaXKHBIE Cy/bl MEPBOH MHCTAHIUKM B pecryOiHKax, Kpasx,
o0JyacTsx, ropofax QeleparbHOr0 3HAYCHHs, aBTOHOMHOW 00JIacTH,
aBTOHOMHBIX OKpyrax.

Boicuuii Apoumpasicnoiti Cyo P® SBISETCS BBICIIAM CYISOHBIM
OpraHoMm 1Mo pa3pC€uICHUI0 S9KOHOMUYCCKUX CIIOPOB M HMHBIX O€JI, pac-
CMaTPUBAEMBIX apOUTPAKHBIMH CyJIaMH, OCYIIECTBISIET B TMpeny-
CMOTPEHHEIX (efiepaTbHBIM 3aKOHOM IPOIEeCCyaabHBIX (opmax Cy-
NeOHBIN Ha30p 32 UX JICITEILHOCTHIO M JIAET Pa3bsICHEHHUS MO BOTIPO-
caM Cy1eOHOM MPaKTHUKH.

Brictmit Ap6utpaxusiii Cyn PO neiictByert B cocTase:

[Inenyma Bricmero Apbutpaxkaoro Cyaa P®D;

[Ipe3uanyma Bricirero Apoutpaxuoro Cyna PO;

CylIeOHON KOJUIETHH MO PACCMOTPEHHUIO CIIOPOB, BOZHHKAIOIIMX
U3 TpaXXIaHCKUX U UWHBIX HpaBOOTHOIHeHPIfI;

CylIeOHOM KOJUIETHH MO PACCMOTPEHUIO CIIOPOB, BOZHHKAIOIIMX
W3 aIMAHHACTPATHUBHBIX ITPABOOTHOIICHUH.

ITo pemenuro Ilnemyma Bwicmero ApOutpaxsoro Cyma PO
B coctaBe Bricmero Apoutpaxknoro Cyma PO moryrt ObITh 00pa3o-
BaHBI WHBIE CyJeOHbIE KOJUIETHH MO PACCMOTPEHHIO OTIEIbHBIX Ka-
TEropuil aen.

DedepanbHble apOUMPAd#CHble CYyObl OKPY208 SIBISIOTCS CYAaMH IO
MPOBEpPKE B KACCAIIMOHHOW WHCTAaHIMH 3aKOHHOCTH BCTYTMHBIINX
B 3aKOHHYIO CHIIy CYIECOHBIX aKTOB apOUTPaKHBIX CYIOB CyOBEKTOB
P® u apOuTpaskHBIX aNEIUIIIMOHHBIX CYI0B.

B Poccuiickoit @enepanuu aeicTByoT 10 Takux cy10B.

DenepaabHBIA apOUTPAKHBIN CyT OKpYyTa ACHCTBYET B COCTARBE:

npe3uauyMa GeaepaabHOro apoOuTPa)KHOTO Cyla OKpyTa,

CyneOHOM KOJIJIETHH MO PAacCMOTPEHHIO CIIOPOB, BOSHUKAIOIINX
13 TPAKJAHCKUX U MHBIX TIPaBOOTHOIIEHUH;

CyneOHOM KOJIJIETHH MO PAacCMOTPEHHIO CIIOPOB, BO3SHUKAIOIINX
W3 aIMUHUACTPATHUBHBIX IPABOOTHOIIECHUH.

[To pemenuro Ilnemyma Bricmero ApoOutpaxsoro Cyma PO
B cocTaBe (heneparbHOr0 apOUTPaKHOTO CyJa OKpPyTra MOTYT OBITh
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CO3JaHbl MHBIE CyJeOHBIE KOJIJIETHH MO0 PACCMOTPEHHUIO OTACIBHBIX
KaTeropui gen.

Apbumpadicnvle anennayuonHble CyObl ABISIOTCA CyAaMH 110 NPO-
BEPKE B allCJUBIIMOHHONW MHCTAHIMU 3aKOHHOCTH M OOOCHOBaHHOCTH
CyIeOHBIX aKTOB apOHUTPaKHBIX CYIOB CyOBeKTOB PD, MPUHATHIX HMH
B IICPBON MHCTAHLIUH.

B Poccuiickoit ®enepanun neiictByrot 20 TakUX CyJ0B.

ApOUTpa)KHBIN aneJUISIIMOHHBIN CyJ IeHCTBYET B COCTaBe:

npe3uanyMa apOuTpaXHOTO aleJUISIIIHOHHOTO CY/Ia;

CyleOHON KOJUIETHMH II0 PaCCMOTPEHHUIO CIOPOB, BO3HUKAIOIIMX
13 FPaXXAaHCKUX M MHBIX IPaBOOTHOLICHUIH;

CyleOHOH KOJUIETHH II0 PACCMOTPEHHUIO CHOPOB, BO3HUKAIOLIMX
13 aJMUHHUCTPATUBHBIX IPABOOTHOILECHUH.

[To pemenuto [Tnenyma Bricmero Apoutpaxkuoro Cyna PO B co-
CTaBe apOUTPaKHOTO aNeJUILUOHHOTO CyJa MOTYT OBITh 00pa30BaHbI
WHBIE CyAeOHbIE KOJJIETHH [0 PACCMOTPEHUIO OTACIBHBIX KaTeropuid
JIeTl, a TaK)Ke TOCTOSHHbBIE CyAeOHbIe MPHUCYTCTBUS, PACIONOKECHHBIC
BHE MECTa MOCTOSIHHOTO MPeOBIBaHMS apOUTPa)KHOTO aIleJUISIIUOHHO-
ro cyza.

B cyOnekrax PD aeicTBYIOT apbumpasicnvle cyObl nepeoll uH-
cmanyuyu PeCIyONIuK, KpaeB, 001acTel, ropofoB (eaepaTbHOTO 3Ha-
YEeHUs1, aBTOHOMHOW 00JIaCTH ¥ aBTOHOMHBIX OKPYI'OB.

Ha Ttepputopusx Heckonbkux cyObekToB P®D cynebHyro Biactb
MOJKET OCYLIECTBIIATh OJUH apOuTpaxkuslil cyn. CyneOHyro BIacTb Ha
TEPPUTOPUHN OAHOTO CyObekTa PD MOryT OCyIIEeCTBIISATH HECKOJBKO
apOUTPaXXHBIX CYHOB.

B apOutpaxxnom cyne cyObekra P® neiicTByeT mpe3suanyM.
B sToMm cyne moryT ObITh 00pa3oBaHbl CyaeOHBIE KOJJIETHH 1O pac-
CMOTPEHHIO CTIOPOB, BOZHMKAIOMIMX M3 TPAXKIAHCKUX M MHBIX IpaBo-
OTHOILIEHUH, ¥ TI0 PaCCMOTPEHUIO CIIOPOB, BOSHUKAIOIINX U3 aIMUHHU-
CTPaTUBHBIX TPAaBOOTHOIIECHUH.

Ilo pemenuto Ilnenyma Beicmero Ap6utpaxsoro Cynma PO
B cocTaBe apOUTpakHOTO cyna cyobekta PO moryt 6vITH 00pazo-
BaHBl MHBIE CyAeOHBIE KOJUIETHH 1O PACCMOTPEHHIO OTIAEIBHBIX
KaTeTOpHui JIeJl, a Tak)Ke MOCTOSIHHBIE Cye0HbBIe IPUCYTCTBUS, pac-
MOJIOKEHHbIE BHE MECTa MOCTOSHHOTO TpeObIBaHMs apOUTPaKHOTO
cyna cyonrekTa POD.
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§ 2. [IpuHUMNBI ApOUTPAKHOIO NMPOLEeCcCYyAJBLHOI0 IpaBa

[Tpu xapakTepuCTHKE NPUHIUIIOB apOUTPaKHOTO MPOLECCYaNnbHO-
TO TpaBa MpeKie BCEro CIEAYeT UMETh B BUY, UTO BCE OOIIKE MOJIO-
JKEHHS TPaKJaHCKOTO TMPOLIECCYaIbHOIO MpaBa OTHOCHUTENBHO MPHH-
[UTIOB, UX CHUCTEMBI, CTPYKTYpbl, OCHOBaHWUH KJIACCHU(PHUKAIMH TPH-
MEHUMBl W K Tpoleccy apoutrpaxsHomy. Ilo Hamemy MHEHHIO,
B BBIJICTICHUU KaKUX-JIMOO CIEUUaJbHBIX NPUHIMIIOB, MPUCYLIHX
TOJIBKO apOUTPaKHOMY TIPOIecCy, HET HeobxomammocTH'. OTinuns
ClIeyeT WCKaTh, MPEeXJIe BCEro, B HANOJHEHWH HEKOTOPBIX OJHO-
MMEHHBIX TMPUHIUIOB rpakAaHcKoro npouecca. K npumepy, npunyun
couemanus eOUHONUUHO20 U KONNEeSUANbHO2O PACCMOMpPEHUs 0el
B IPaXKJAHCKOM IPOLECCE HMEET TEHACHLUI0 K YCTaHOBIICHUIO
(B xauecTBe 0a30BOr0 CcTaHgapTa UL CyjAa MEPBOM MHCTAHLMH) €AH-
HOJIMYHOTO cyleOHOro paszduparenscTBa. B apOutpaskHOM mporecce
CUTyalus BBITVIAAUT HECKOJIBKO MHAYE, U KOJUIETMAIbHOE PacCMOTpe-
Hue ucnonbs3yercs ropasno mupe. CornacHo ct. 17 AIIK P® komne-
THaJbHOE PACCMOTPEHHE JIeNl B apOUTPaKHOM CyJie MEepBOM MHCTaH-
M OCYLIECTBISIETCS B COCTaBe TPEX CyAEH WU CYAbU U IBYX apOHT-
paxHbIX 3aceaareinei.

KonnernansHbIM coCcTaBOM CyJeil paccMaTpUBarOTCs:

1) nmena, oTHOCSIIUECS K MOACYAHOCTH Briciiero ApOUTpakHOTO
Cyna P®;

2) nena 06 ocrapuBaHUU HOPMATUBHBIX IPABOBBIX AKTOB;

3) nena o0 HeCOCTOSATENLHOCTH (0OAHKPOTCTBE), €CIIM MHOE HE yCTa-
HOBJICHO (DeJIepaTbHBIM 3aKOHOM;

4) nena, HampaBJICHHbIC B apOUTPAXKHBIN Cy]l IEPBOW MHCTaHIIMU
Ha HOBOE PacCMOTpPEHHE C YKa3aHHEM Ha KOJIJIETMabHOE PaccMOT-
peHue.

Kpowme Toro, apOuTpakHblil Cy MepBOi MHCTAHIIMU B COCTaBe Cy-
IbM U JIByX apOMTpakHBIX 3acefaTesieil paccMaTpuBaeT SKOHOMHYE-
CKHE CIIOpBI U WHBIE JeJla, BO3HUKAIOINE U3 TPAXTAHCKUX M MHBIX
MPaBOOTHOIIEHUH, €ClIN KaKasi-In0o U3 CTOPOH 3asiBUT XOJIaTallCTBO
O pacCMOTpPEHWH [ieJla C Y4JacTHeM apOUTPaKHBIX 3acefaTelei.

' CneayeT oTMETUTB, YTO KaK B COBETCKMIA, Tak U B COBPEMEHHbII Nepuos
PSOOM aBTOPOB BbICKA3bIBANMCh U BbICKA3bIBAKTCS TOYKU 3pEHUS O Lenecoob-
pPa3HOCTU BblAENeHWs NPUHLMMOB, NPUCYLLUX TOMbKO apOuTpakHOMY npoueccy
(cm., Hanpumep: ApbutpaxHbin npouecc: YuebHuk / Moa. pea. B.B. Apkosa. M.,
2003. C. 53).
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[Ipu 5ToM nEepevHCICHHBIC BBINIE Jelia TMOMJISKAT PACCMOTPEHUIO
B COCTaBe TpeX NpodeccHoHaNbHBIX CyJeH, KaK U Jieia, BOSHUKAIOIINE
N3 aAMUHHUCTPATUBHLIX W HWHBIX HY6J'II/IT-IHLIX HpaBOOTHOIHeHHfI, Jcia
0Cc0o00T0 TIPOU3BOICTRA.

Hexoropsle OTAHYMSI UIMEIOTCSI M B COJICPKAHUM NPUHYUNA S3bIKA,
Ha Komopom 8edemcst cyoonpoussoocmso. Cyaonpou3BOACTBO B ap-
6I/ITpa)KHI)IX cynax Poccun BEACTCA TOJIBKO Ha PYCCKOM S3BIKC —
rocynapctBeHHOM si3bike P®. Kak W B rpakIaHCKOM Ipollecce, JIM-
[1aM, YYacTBYIOUINM B JeJie M HE BIAJCIONIMM PYCCKHUM SI3BIKOM, ap-
OWTpaXXHBIH CyHI Pa3bACHSAET W 00eCreunBaeT MPaBO 3HAKOMHUTHCS C
MaTepuaaMu Jieja, y9acTBOBaTh B CyJeOHBIX JEHCTBUSX, BHICTYIIATh
B CyJie Ha POJHOM S3bIKE WJIH CBOOOIHO BHEIOPAHHOM SI3BIKE OOIICHHUS
1 TIOJTb30BaThCs yeayraMu nepepoqanka (cr. 12 AIIK PO).

OrmpeneneHHble 0COOEHHOCTH, O0YCIIOBJIEHHBIC CHEITUMUKON ap-
OWTpakHOTO TIpoliecca (HAMpUMep, MOCTPOSHHUEM CHCTEMBI Iepe-
CMOTpa CyAcOHBIX aKTOB M CBA3aHHBIX C ATHM OTPaHWYEHHUH B MPEJ-
CTaBJICHWH JIOKA3aTeNILCTB), MOKHO BBIICIHUTH TaKKe€ B COICPKAHHUU
NPUHYUNO8 COCMA3AMeENbHOCIU U Oucno3zumugnocmu. Ilpunyun Ha-
3Hauaemocmu cyoeti apOUTPAXKHBIX CyIOB TaKKe UMEET psiJ 0coOeH-
HOCTEH.

§ 3. KomnereHuusi apoMTpaKHBIX CYy/10B

THloogedomcmeennocme den apoumpasichvim cydam. [lpu xapaxre-
PHCTHKE TOABEIOMCTBEHHOCTH JeJ apOMTPaXXKHBIM CyAaM MbI Oyaem
HUCXOIUTHh U3 TOTO, YTO OOIIAas XapakTePUCTHUKA JAHHOTO MHCTHTYTa
yKe IaHa B HacrosmeM ydyeOHHKe. I1oCKONBKY apOMTpaXkHBIE CYIbI
SIBIISIIOTCA OpraHaMH CyAeOHOM BiacTd B cdepe mpeanpuHUMAaTeNb-
CKOW M MHOW SKOHOMHMYECKOH AEATENbHOCTH, NPEeXJe BCErO OCTAHO-
BUMCS Ha BOIPOCE pasrpaHUUYCHUs] KOMIETEHIIMH MEXAY HUMH U CYy-
JaMHy oO0ILel IOPUCINKIHY.

AIIK PO BpizensieT ABa OCHOBHBIX KPUTEPHS IIOJIBEIOMCTBEHHO-
CTH JeNl apOWTPaXHBIM CyJaM: 3KOHOMHYECKHI XapaKTep CHOPHBIX
NPaBOOTHOILEHUN U CYOBEKTHBIN COCTaB YYaCTHUKOB CIIOpa WM WHO-
TO JIeNa, PAacCMaTPHUBACMOT0 CYI0M .

' Mpu xapakTepuUcTUKe KPUTEPUEB NOABEAOMCTBEHHOCTU [Nl apBUTPaXHBIM
cynam cneflyeT OTMETUTb Ba MOMEHTA: BO-MEPBbIX, BbiCKa3blBaeMoe GomnbLLUNH-
CTBOM BeayLUMX NpOLIeCCyanncToB MHEHWE O TOM, YTO BTOPOM M3 Ha3BaHHbIX
KpUTEPUEB, @ MMEHHO CYOBEKTHBI COCTaB Y4aCTHVUKOB Aena, OTOoLeN Ha BTOPOW
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O6a yKka3aHHBIX KpPUTEpHUS HCIONB3YIOTCA U pa3rpaHUyueHUs
MIPEIMETHON KOMIIETEHIIUHN CYJOB OOIIEeH IOPHCIUKINU U apOUTpax-
HBIX CyIOB (DaKTHYECKH C MOMEHTa 0Opa3oBaHMs MOCIETHUX. Tak,
y’Ke€ B cCOBMeCTHOM moctaHoBieHnn [Ilnenyma BepxosHoro Cyma P®
u [lnenyma Briciiero Apoutpaxsoro Cyaa P® ot 18 aBrycra 1992 r.
No 12/12 «O HEKOTOPBIX BOIIPOCAX MOIBEIOMCTBEHHOCTH JIEH CyJIaM U
apOUTpaXKHBIM CynaM» OBUIO yYKa3aHO, 9TO B CIydasx, KOTJa 3aKOHO-
JarenbHble akThl PO He MO3BOJISIOT YETKO pasrpaHUYMTh KOMIIETCH-
IIUI0 JaHHBIX CYIOB, NPHU ONPEAETICHUH IOABEJOMCTBEHHOCTH J€Jia
CJIEAYET UCXOIUTh U3 CYOBEKTHOI'O COCTaBa YYaCTHHKOB M XapakTepa
IPAaBOOTHOILCHUM, €CIIH WHOE HE MpeaycMOTpeHo 3akoHoMm'. Otme-
THM, YTO JaHHbIE KPUTEPUH JOJDKHBI IPUMEHSATHCS B COBOKYITHOCTH.

DaKkTHYECKH Te XKe TONokKeHusa cpopmymnupoBansl B cT. 27 AIIK
P®. PaccmoTpum ux 601ee moapooHo.

Cornacuo 4. 1 ct. 27 AIIK P® apOutpaxHOMy CyIy MTOABEIOMCT-
BEHHBI JIeJIa 110 SKOHOMUYECKHUM CIIOpaM | JPYTHE JeJia, CBSI3aHHbBIE C
OCYIIIECTBJIECHUEM MPEANPUHUMATENHLCKOM W MHOM SKOHOMHYECKOMH
JesiTenbHOCTH. TakuM o0pa3zoM, apOMTpaKHbIE CyIbl, TaK K€ Kak U
CyIbl OOLIeH FOPUCIMKIMM, PACCMAaTPUBAIOT /€A, BO3HUKAIOLINE U3
IPpaXJAHCKUX W IIyOJMYHBIX INPABOOTHOIICHUM, 00 YCTaHOBICHUU
(hakTOB, UMEIONIUX IOPUANYECKOE 3HAUYCHHE, 00 OCITapUBaHUU pellle-
HHUH TpeTeiiCKUX CyJOB U O BblAAa4ye MCIOIHUTENbHBIX JMCTOB Ha MPHU-
HYJWUTEIbHOE UCIIONHEHNE PELICHNH TPETEHCKUX CyI0B, O IPU3HAHUU
Y IPUBEICHUM B MCIOJHEHUE PEIICHUH WHOCTPAHHBIX CYJOB U HHO-
CTPaHHBIX apOUTpaKHBIX pemeHHH. OCHOBHBIM KpPHUTEpPHEM pasrpa-
HUYEHHS NPEIMETHOW KOMIETEHIIMHU 0 JaHHBIM KaTeropusM Aej Kak
pas ¥ sIBASETCS IKOHOMUYECKUH XapakTep Aesa, CBSI3b ero ¢ MpeanpH-
HUMATEJIbCKOW MIIM NHOW 3KOHOMHYECKON AeATeNbHOCTHIO.

nnaH B cBsa3un ¢ npuHaTnem AlK P® 2002 r., n, BO-BTOpbIX, yka3aHue B nutepa-
Type Ha psg AONONMHUTENbHbLIX KPUTEPUEB, MO3BOMSAIOLWMX HYETKO pasrpaHnyvTb
npeamMeTHYI0 KOMMeTeHUMIo apbuTpaxHbIX CyaoB, CYAOB OOLLEeiR topucamKumm,
TPEeTENCKNX CyAoB, a Takke WHbIX OpraHoB, paccMaTpuBaloLMX Aerna, BO3HU-
Kawolime u3 rpaxaaHckux npaBoOTHoLWeHu. o aaHHomy Bonpocy 6onee nopa-
pobHO cM., Hanpumep: ApbuTpaxHein npouecc: YuebHuk / Mopg pea. B.B. Apko-
Ba. M.: Bontepc Knysep, 2003.

' B HacTosillee BPeMs MpU pasrpaHUyeH it KOMNETEHLMN [ABYX HA3BaHHbIX
CyAebHbIX CUCTEM crneayeT NPUMEHSATb NocTaHoBreHve MNneHyma Boicwero Ap-
outpaxHoro Cyaa P® ot 9 pnekabpsi 2002 r. Ne 11 «O HeKkoTOpbIX Bonpocax, CBs-
3aHHbIX C BBeAeHMEeM B Jencteme ApOuTpaxHoro npoueccyanbHOro Kogekca
Poccuickon ®eanepaunmn».
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ODKOHOMUYECKUM CHOPOM MOJICHO NPU3HAMb CIIOP MEXIY IOPUIU-
YECKUMH JINLIAMH, HHINBUAYaTbHBIMH TPEANPUHIMATEISIMHE (2 B CITy-
yasx, npenycMorpeHHsix AIIK P® u apyrumu denepanbHbIMU 3aK0-
HaMH, — MEXIy OpPTraHU3alUsIMH, HE SBISIOMIUMUCS IOPUIUIECKUMU
TunaMy, ¥ (QU3WYECKUMH JHIaMyd 0Oe3 cTaryca WHAMBHIYaTbHOTO
MpeanpUHAMATENs), TOCYIapPCTBEHHBIMA OpTaHaMH, OpTraHAMH MECT-
HOTO CaMOYTIPABJICHUS W JIOJDKHOCTHBIMU JIMIIAaMH, BO3HHKAIOIIHE
B chepe NpEeANPUHUMATENBCKON AEATENbHOCTH WM MHBIX MMYIIECT-
BEHHBIX IPaBOOTHOLICHUN.

O MoaBEIOMCTBEHHOCTH apOUTPaKHBIM CyJaM 3KOHOMHYECKHX
CIIOPOB M MHBIX JI€N, BOSHUKAOIUX U3 TPaKJAaHCKUX MPaBOOTHOIIIE-
HUH, a TaKKe SYKOHOMHUYECKHUX CIIOPOB M APYIHX €I, BOZHUKAIOLINX
U3 aIMUHUACTPATUBHBIX U MHBIX ITyOIWYHBIX MPaBOOTHOLIEHHUH, TOBO-
pHUTCS COOTBETCTBEHHO B cT. 28 u 29 AIIK P®. 3amerum, uTo psin
KaTeropuid J1eJl, BOSHUKAIOUIMX U3 aJAMUHHUCTPATHBHBIX W MHBIX IyO-
JMYHBIX TPABOOTHOIIECHHH, pACCMaTPUBAETCsl apOUTPaXKHBIMU CyJaMU
TOJIBKO B CIIy4asX, MPsIMO NMPEIyCMOTPEHHBIX (heaepabHbIMU 3aKO-
HamMu 700 eciu (enepa’ibHBIM 3aKOHOM HE MPelyCMOTPEH WHOH
MOPSAIOK.

Tax, nena 06 ociapuBaHUM HOPMATHBHBIX MPABOBBIX aKTOB pac-
CMaTpUBAIOTCSl apOUTPaKHBIM CyJaMU TOJIBKO B cCllydae, eciu Qene-
paNbHBIMU 3aKOHAMH TPSAMO OTHECEHbl K MX KOMIIETEHLHH, Aela
0 B3BICKaHHWU C OpraHHW3alluil M TpakJlaH, OCYHIECTBIISIOMIMNX Mpe-
MPUHUMATENbCKYI0 U HHYIO SKOHOMHUYECKYIO JEesTeNbHOCTh, 00s13a-
TENBHBIX IUIATeKEH, CAHKIMH — eclu (eaepaTbHBIM 3aKOHOM HE
MPETYCMOTPEH UHOM MOPSAIOK UX B3BICKAHUS.

BTopoif u3 Ha3BaHHBIX KPUTEPHUEB — CYOBEKTHBIM COCTaB y4acT-
HHUKOB CIIOpa WJIM HMHOTO J€Nla, PaccMaTpuBaeMOro apOUTPaskHbIM
cynom, Takke copmymupoBan B cT. 27 AIIK P® u mpumensercs
¢ emle OONBLIIMMU OrOBOpPKaMHu. B 4. 2 Ha3BaHHOW CTaThbH yKa3aHO, YTO
apOUTpakKHbIE CYIBl Pa3pelIaloT SKOHOMHUYECKHE CIIOPHI UM paccMmart-
pHUBAIOT MHBIE J€Nla C y4aCTHEM OpTaHU3aluil, SBIAIOIUXCA FOPUIH-
YECKUMH JIMaMH, WHANBUAYaIbHBIX NpeANpUHUMaTeNnel (a B ciayda-
ax, npexycMoTpeHHBIX ATIK P® u nHbIiME denepanbHbIMU 3aKOHAMH,
¢ ydactueM Poccuiickoit @enepannu, cyobektoB PO, myHHUIIMTIANE-
HBIX 00pa30BaHUM, rOCYJapCTBEHHBIX OPraHOB, OPraHOB MECTHOTO
CaMOYIIPaBJICHUS, UHBIX OPraHoB, JOJDKHOCTHBIX JIHIL, 00pa30BaHMH,
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HE UMEIOIINX CTaTyca IOPUINYECKOTO JINIA, U TPaKJaH, He NMEIOIIX
cTaryca MHIUBHUIYaJIbHOTO MPEPUHAMATENS).

WHbIME c0BaMH, OOIIMM CIly4aeM OTHECEHHS JIeNia K MOJBEIOM-
CTBEHHOCTH apOWTPaKHOTO CyJa SBIAETCS BO3HHKHOBEHHE CITOpa
MEX]Iy OpTaHM3alusAMHU U (WIH) TpaXIaHaMH — WHAWBHIYATbHBIMU
MIpeIIPUHIMATEISIMHU.

B Hactosmmii MOMEHT apOHWTpaKHOE MPOIlecCyallbHOE 3aKOHO-
JATENBCTBO JTOMYCKAET PsiA MCKIIOYSHH M3 JaHHOTO mpaBmia. Ha-
MpuUMep, HE3aBUCHUMO OT CYOBEKTHOTO COCTaBa y4YaCTHHKOB pac-
CMaTPHUBAIOTCA apOUTPKHBIMH CYJIaMHU JieJa O HECOCTOSTEIbHOCTH
(6ankpotcte) (m. 1 4. 1 ct. 33 AIIK P®), 006 oTkaze B rocymapct-
BEHHOW pErucTpanui, YKIOHEHHH OT TOCYAapCTBEHHON permcrpa-
[IUU IOPUIUIECKUX JINI, HHIWBUyIBHBIX TpeanpuHIMarenei (. 3
4. 1 cr. 33 AIIK P®), o cropaM Mexay aKIIMOHEPOM H aKITHOHEP-
HBIM OOIIECTBOM, YYaCTHUKAMU WHBIX XO3IMCTBEHHBIX TOBAPUIIECTB
1 OOIIECTB, BBITEKAIONINM W3 JESITEIbHOCTH XO3SWCTBEHHBIX TOBa-
pUIIeCTB U OOIIECTB, 32 UCKIIOYEHNEM TPYAOBBIX cIopoB (1. 4 4. 1
cT. 33 AIIK PD).

Kpome Toro, 3asBieHne, MpUHATOE apOUTPAKHBIM CYJIOM K CBO-
€My TPOW3BOJACTBY C COOJIOJEHHEM MPaBHI TOIABEIOMCTBEHHOCTH,
JIOJDKHO OBITh PACCMOTPEHO MM I10 CYIIECTBY, XOTS OBl B TAIbHEHIIIEM
K YYacTHIO B Jienie OyeT MpUBJICUeH IpaKIaHH, He IMEIOIIUI CTaTy-
ca MHAWBUYAJIHHOTO MPEIIpPUHAMATENS, B KA4eCTBE TPETHEro JIHIIA,
HE 3asBISIONIETO CAMOCTOSTENEHBIX TPEOOBAaHUH OTHOCHTEIHHO
npeameTa criopa (4. 4 cr. 27 AIIK P®).

Iloocyonocms den apoumpasicuvim cyoam. UHCTUTYT MOACYAHO-
CTH HEOOXOAMM JIJISl PaclpeieleHUs J1e] BHYTPH CUCTEMbI apOUTpaxK-
HBIX CyZ0B. MIHBIMH CIOBaMH, KOHEYHOH LIENbIO MPAKTHYECKOTO MPH-
MEHEHMsI TPaBUI MOJCYIHOCTU SABIAETCS ONpPENEICHHE KOHKPETHOTO
CyZa, KOTOpBIH JTOJMKEH pacCMOTPETh €0 MO MEpPBOM HHCTaHIMU.
TpaauIMOHHO BBIACISIOT MOJCYJHOCTH POAOBYIO (BEPTHKAIBHYIO)
U TePPUTOpHANIEHYIO (TOPHU30HTANBHYI0). B cooTBeTCTBUU € MpaBuIa-
MU IIEPBOTO BUAA MOJCYAHOCTH JeJia pacIpeeNsoTCs MEXIY CyAaMu
pa3IMYHOrO YPOBHS, B COOTBETCTBHU C IPaBHUJIaMM BTOPOTO BUAA —
MEX]ly CyJaMU OJTHOTO YPOBHSI.

Pooosas noocyornocme.

[Tockonbky, Kak yke ObUIO OTMEUYEHO, B apOMTPa)KHOM Ipolecce
Jlea 10 IEpPBOM MHCTAaHLUUU PACCMATPUBAKOTCSA TOJBKO Bricmmm
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ApbutrpaxusiM Cynom PO u apOuTpaxxHsIMu cyamu cyObexToB PO,
MpaBHUja POJOBON IMOJCYIHOCTH BEChbMa MPOCTHI M CBOAATCSA K CIle-
IyHOUieMy.

Bricruit Apoutpaxssiii Cyn PO B kadecTBe cynma mepBOH WH-
CTaHIMU PacCMaTPUBAET TPU KATETOPUU JEJI:

1) 06 ocrrapuBaHUM HOPMATUBHBIX MPAaBOBBIX akToB [Ipe3nuneHTa
P®, IlpaBurensctBa P®, ¢enepanbHBIX OpraHOB HCHOIHUTEIHHON
BIIACTH, 3aTParMBalOIUX IIpaBa M 3aKOHHBIE MHTEPECH! 3asBHUTEIA
B cepe MpeArnpUHUMATEIBCKOH U WHOW SKOHOMUYECKOW IesITelb-
HOCTH;

2) o0 ocmapuBaHMM HEHOPMAaTUBHBIX NMPaBOBBIX akTOB [Ipe3naeH-
ta PO, CoBera @eneparuu u ['ocynapcreenHoi [Jymsr OeaepaabHOTO
Cobpanus PO, [IpaBurensctBa PO, HE COOTBETCTBYIOUIMX 3aKOHY U
3aTparuBaloOlIMX TpaBa U 3aKOHHBIE HMHTEpECHl 3asBUTENsT B chepe
MPEANPUHUMATENBCKON U MHOM 3KOHOMUYECKOU IEeSITENbHOCTH;

3) oskoHOMHYECKHE CHOpHl Mexny Poccuiickoit denepanmeit
u cyosektamu PD, Mmexny cyopekramu PO.

Bce ocranbHble Aena mo MepBOM MHCTAHLMM PacCMaTPHUBAIOTCS
apOUTpaXHBIMU cyaaMu cyObekToB PO.

Teppumopuanvhas nooCcyoHocmb.

PaznnyaroT HECKOIBKO BHAOB TEPPUTOPUATBHOMN MOACYAHOCTH —
OO0IIYI0 TePPUTOPHAILHYIO, ABTEPHATUBHYIO (TIOACYIHOCThH IO BBI-
60py UCTHA), TOTOBOPHYIO, UCKITIOUUTENIBHYIO U IO CBS3H JIE.

B cooTBeTCTBHM C MpaBUIIAMU 00wyeli meppumopuaibHoll noocyo-
HOCMU WCKOBOE 3asBJICHUE IOAACTCS B CYJ IO MECTYy HaXOXACHHS
W MECTY KHUTeNIbcTBa oTBeTUHKa (CT. 35 AIIK PD).

Anvmeprnamusras noOCyOHOCMb PEINOCTABISIET UCTILY MTPaBO BBI-
Oopa mpu oOpallleHuH B CyJa B CIydasx, MPEIyCMOTPEHHBIX CT. 36
ATIIK P®. Tak, uCK K OTBETUHKY, MECTO HAXOXIACHUS WU MECTO >KU-
TEJIBCTBA KOTOPOTO HEM3BECTHO, MOXKET OBITH MPEIbsBICH B apOUT-
PaKHBIA CyI MO MECTy HaxOXXICHHS €ro MMyLIecTBa JUOO MO €ro
MOCJIEIHEMY HM3BECTHOMY MECTY HAaXOXJIEHHUS MM MECTY KMTEIbCTBA
B Poccuiickoit ®enepanuu.

Hck k oTBeTUMKaM, HAXOJAIIMMCS WM MPOXKUBAIOIIUM Ha Tep-
PUTOPHSIX pa3HBIX cyObeKToB P®D, mpeawsBiseTcs B apOUTPasKHBIN
CyZl IO MECTy HaxOXXIEHHUS HJIM MECTY >KHTEIbCTBAa OJHOTO M3 OT-
BETYHKOB.



1Blnasa 22 363

Hck x oTBETUYHKY, HAXOASMIIEMYCS WITH TTPOXKUBAIOIIEMY Ha TEPPHU-
TOPHHM WHOCTPAHHOTO TOCYJapCTBA, MOXKET OBITh MPEIBSIBICH B ap-
OUTPaXHBIA CyJ IO MECTy HaXOXJICHHUS Ha TeppuTopuu PO mmyte-
CTBa OTBETYHKA.

Uck, BbITEKaONIMi U3 JOTOBOpa, B KOTOPOM YKa3aHO MECTO €ro
WCIIOJTHCHUSI, MOKET OBITh IPEIBSIBIICH TAKXKE B apOUTPaXKHBIA CY TI0
MECTY MCTIOJTHEHUS JI0TOBOpa.

Hck K 10puInYecKoMy JIMITY, BBITEKAIOMINNA W3 NEATENIbHOCTH €ro
(hmnmana, MpenCcTaBUTENBCTBA, PACIIONIOKEHHBIX BHE MECTa HaXOXKIe-
HUS IOPUINIECKOTO JINIIA, MOXKET OBITh MPEIbSIBICH B apOUTPaKHBIN
CyIl TI0O MECTy HaXOXXACHUS IOPHINYECKOTO JINIa WiIH ero ¢uimana,
MIPECTaBUTEIHCTRA.

Hckn o Bo3MemieHnn yOBITKOB, NMPUYWHEHHBIX CTOJIKHOBEHHUEM
CYIIOB, O B3BICKAaHWHM BO3ZHArpakJIEHHs 3a OKa3zaHHe MOMOIIX ¥ craca-
HUE Ha MOpE MOTYT NPEIbSBIATHCS B apOUTPAKHBIA CY[ TI0 MECTY
HaXOXKJIEHUS CyJHAa OTBETUYHKA HITH ITOPTa MPUITUCKHU CYIHA OTBETUMKA
00 10 MeCTy MPUINHEHUS YOBITKOB.

JloeosopHasi noocyoHocms TIPEIOCTABIISIET CTOPOHAM IIPABO M3Me-
HEHUs 001Iel TeppUTOPHATEHON U alIbTEPHATUBHON MOCYTHOCTH.

Hcknrouumenvuas nodcyonocms yCTaHOBIIEHA MpaBHIAMH CT. 38
ATIIK P®. Ee oTAMuUTEIbHOM YePTOU SIBISIETCS YETKOE YCTAHOBIICHUE
B 3aKOHE Cy/ia, B KOTOPBIA CIIeyeT OOpaIiaThCs 1Mo OIMpeeIeHHBIM
KareropusiM nien. Tak, UCKM O MpaBaxX Ha HEABIKUMOE HUMYIIECTBO
MPEIBABISAIOTCS B apOUTPAXKHBIA CYJ TI0 MECTY HAaXOXJICHHUS 3TOTrO
MMYIIECTBA.

Hcku o mpaBax Ha MOPCKUE U BO3AYIIHBIE Cyla, CyJa BHYTPEHHE-
'O TUTABaHUS, KOCMUYECKUE OOBEKTHI MPEIABABISIOTCS B apOUTPaKHBIN
CyJ 10 MECTY UX T'OCYIapCTBEHHOM perucTpanuu.

Hck k mepeBo3uuKy, BBITEKAIOMIMM M3 JOTOBOpPA MEPEBO3KHU T'PY-
30B, MMACCAXKUPOB M WX 0araxka, B TOM YHCJIE B CIydae, €CIiU MePeBO3-
YUK SBIISICTCS OJJHUM U3 OTBETUUKOB, IPEABSBIISCTCS B apOUTPAIKHBIN
CyJ1 110 MECTY HaXOXICHUS MEPEBO3UUKA.

3asiBliecHUE O MPU3HAHUM JIOJDKHUKA OaHKPOTOM IMONAETCS B ap-
OMTPaXKHBIN CyJI IO MECTY HaXOXKJICHHSI JOJDKHUKA,

3asBiaeHUEe 00 yCTaHOBJICHHHM (DAKTOB, UMECHOIIUX FOPUIUYECKOE
3HaUYCHHUE, MOJAETCS B apOUTPaKHBIA CyJ MO MECTYy HaXOXICHUS
WU MECTY J>KUTEIhCTBA 3asBUTENS, 32 HCKIIOUCHHEM 3asiBICHUS
00 yCTaHOBJICHMH (AKTOB, UMCIOIIUX IOPUINYCCKOC 3HAUCHHE IS
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BO3HUKHOBCHUSI, N3MEHEHHSI WIIM TIPEKPAICHUSI TIpaB HA HEJBHXKHMOE
UMYIIECTBO, KOTOPOE IMOJAETCS B CYJ MO MECTy HAXOXICHUS HEJ[BH-
KHMOTO UMYIIECTBA.

3asiBieHue 00 OCIapuBaHUM peIIeHUi u AeicTBuil (0e3aeiicTBrsA)
CyJeOHOTO MPHCTaBaA-UCIIONHUTENS TOAAETCS B apOUTPaKHBIN CyIl 1O
MECTy HAXOXJCHUS CyIeOHOTO MPUCTABA-HCIIOTHHUTEIS.

3asBICHUSL TIO0 CIIOpAaM MEXAY POCCHUCKUMH OpTaHH3aIlUsIMH,
OCYIIECTBISIFOIUMHE JISTETbHOCTh WM MMEIONIMMH UMYIIECTBO Ha
TEPPUTOPUH MHOCTPAHHOTO TOCYAapCTBa, IMOJAIOTCS B apOUTPaKHBIN
CyJl IO MECTY TOCYJapCTBEHHOW perucTpaiud Ha Tepputopun PO
OpraHu3aIUU-0TBETYHKA.

3asBICHUS 1O CIIOpaM MEXY POCCHHUCKHMMU OpPraHH3alUsMH, KO-
TOpBIE OCYIIECTBIIAIOT JNEATEIBHOCTh MM 00JaJaf0T UMYIIIECTBOM Ha
TEPPUTOPHH WHOCTPAHHOTO TrOCYIApCTBA M HE MMEIOT rOCYNapCTBEH-
HOH permcrpanuu Ha Tepputopun PD, momarorcs B ApOHUTpaKHBIH
¢y MOCKOBCKOH 00J1acTH.

3asBieHUsT 00 OCMAapUBAaHUK PEHICHUS TPETEHCKOTO CyJa U O BbI-
Jlade WCTIONHUTEIBHOTO JINCTA HAa MPUHYJUTEIBHOE HCIIONHEHUE pe-
IICHUS] TPETEHCKOro cy/a MOAAIOTCS B apOMTPaXKHbIA CyJ CyObeKTa
P®, Ha TeppUTOPUH KOTOPOTO MPHHATO PEIICHUE TPETEHCKOTO Cy/Ia.

3asBlCHUE O MPU3HAHUKM M MPHUBEICHUN B MCIOJHEHHE pEICHHUN
WHOCTPAHHBIX CYJIOB M MHOCTPAHHBIX apOHTPaXKHBIX PEIICHUN MOja-
€TCs CTOPOHOM, B MOJIb3y KOTOPOH COCTOSIIOCH PEIICHUE HHOCTPAaHHO-
ro CyJa, MoJaroTcs B apOUTpaxHbIH cyJ cyOnekTa PO mo mecTy Ha-
XOXJICHHUS MJIA MECTY JKUTETbCTBA JOKHUKA, & €CIM OHO HEU3BECT-
HO — I10 MECTY HaX0XKJCHUS UMYILECTBA JOJKHUKA.

BceTpeuHslil HCK HE3aBUCHMO OT €0 MOJICYTHOCTH MPENbsIBISETCS
B apOUTPaKHBIH Cy/ IO MECTY PACCMOTPEHUS IEPBOHAYAIEHOTO HCKA.
OT0 — OJIMH U3 BUJIOB MOACYIHOCTH 110 C8:A3U Oell.

[lockonbKy mpH MPakTHYECKOM MPUMEHEHUH MNPaBHJ HCKIIOYH-
TEJILHOH MOJACYAHOCTH B CyACOHOM NMpakTHKE BO3HUKAIM BOMPOCH,
[Inenym BAC P® B nocranosnenun ot 12 oxtsiOps 2006 r. Ne 54
«O HEKOTOPBIX BOMpOCax MOACYAHOCTH JIeNl MO0 MCKaM O IMpaBax Ha
HEBIXKMMOE MMYIIECTBO» Aal HeoOXOAUMBIE pa3bsicHeHUs. B uact-
HOCTH, K MCKaM O MpaBax Ha HEIBHKMMOE HWMYLIECTBO OTHOCSTCS
UCKH 00 MCTpeOOBaHUM MMYILECTBA M3 Yy>KOTO HE3aKOHHOTO BIaJIe-
HUS, 00 yCTpaHEeHUH HapyIIeHUH NpaBa, He CBA3aHHBIX C JIUIIEHUEM
BJaleHus, 00 yCTaHOBJIICGHWU CEPBUTYTAa, O pasjelie MMYIIECTBa,



1Blnasa 22 365

HaxOJISIIETOCS B 00IIe COOCTBEHHOCTH, O MPU3HAHWUU TpaBa, o0
YCTAHOBIICHHHM TPAHUIl 3E€MEIBHOTO y4YacTKa, 00 OCBOOOXICHHUH
uMyIIecTBa oT apecrta. [lo MecTy HaxoXAE€HHS HEABIKHMOTO MMY-
[IeCTBa TAK)K€ PACCMATPUBAIOTCS Jiea, B KOTOPHIX YIOBIETBOPEHHE
3asBJICHHOTO TPEOOBAHMS M €ro MPUHYIUTEIHHOE HCIOJIHEHHE IO-
BJIEYET HEOOXOAMMOCTh TOCYNapCTBEHHOM perucTpanuyd BO3HUKHO-
BEHHUS, OTpaHWYEHUs (0OpEeMEHEHHUsI), TIepexo/ia, MPEKPaIIeHHs TpaB
Ha HEJBIKMMOE MMYIIIECTBO WIIM BHECEHHWE 3anucu B EnnuHEIN rocy-
JIApPCTBEHHBIA PEECTpP MpaB B OTHOIICHHWH CIENOK, IMOIIeKAIINX T'0-
CyJIapCTBEHHOU perucTpalu.

Heno, mpuHsATOE apOUTPaKHBIM CYJOM K CBOEMY IPOW3BOJICTBY
¢ coOIoIeHNeM TIpaBUi MOACYAHOCTH, TOJDKHO OBITH PACCMOTPEHO
WM TI0 CYHIECTBY, XOTSI OBl B JaJbHEHIIEM OHO CTaJ0 MOACYIHBIM
Ipyromy apoutpaxkanomy cyay. B cratee 39 AIIK P® mnpemycmort-
PEH psII MCKIIOYEHUH W3 TAHHOTO TPaBHIIa, TIPH HAIWMYUH KOTOPBIX
apOuTpakHBIH CyJ IMepemaeT AeN0 Ha PacCMOTPEHHE APYTOro ap-
OUTPaXHOTO CyZa TOTO € YpOBHs. B KkadecTBe mpumepa MOKHO
MPUBECTH CHTYAIlUH, KOTJa OTBETYMK, MECTO HaXOXKICHHUS WM MeC-
TO JKHTEIHCTBA KOTOPOrOo HE OBUIO M3BECTHO paHee, 3asgBUT XOJa-
TalCTBO O TMepeaade Jena B apOUTPaKHBIH CyJ 110 MECTY €ro Haxo-
KIACHHUS WIM MECTY JKHTEIhCTBA OO Korga 00e CTOPOHBI 3asBHIIA
XOJIaTaliCTBO O PAacCMOTPEHWH JeNa 10 MECTY HaXOXIeHHUs O0Jb-
IIMHCTBA JI0KA3aTeNbCTB | T.1.

O mepenaue Jiena Ha pacCCMOTPEHHUE APYToro apOUTPa)xKHOTO CyJa
BBIHOCUTCS ompejeneHue. Jlemo ¢ ompeneiceHHEeM HampaBisieTcs
B COOTBETCTBYIOIINI apOUTPaKHBIN Cy[ B 5-IHEBHBIA CPOK.

Jeno, HampaBieHHOE U3 OJHOTO apOUTPaXHOrO Cyla B IPYroi,
JOJDKHO OBITH NPUHSTO K PACCMOTPEHHUIO CYAO0M, B KOTOPBIA OHO Ha-
npasiaeHo. CHoOpbl O MOJICYJHOCTH MEXAY apOMTPaKHBIMH CyJaMu
B Pocculickoil denepannu He TOMYCKaKOTCS.

§ 4. YuacTHUKM apOMTPaKHOI0 Mpouecca

VY4YacTHUKH apOMTPa)KHBIX IPOLECCYaIbHBIX NPABOOTHOILCHUN
3aHUMAIOT Pa3IMYHOE MPABOBOE IOJIOKEHUE, 3HAYUTEIBLHO pa3HATCA
no o0beMy IMpaB U 00A3aHHOCTEN, IO POJM U 3a1adaM, CTOSIINM IIe-
pen HUMHM B IIpoLEcce. YK€ U3 JaHHOTO Te3Uca BHJHA MpaKTHYECKas
BXKHOCTh KJIaCCHU(HKALUKN BCEX CYOBEKTOB MPOLECCYANbHBIX MPaBo-
OTHOILEHUH JUIsl YETKOTO ONPEAETICHHs X MPOLECCYaIbHOIO cTaryca.
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B 3aBucuMOCTH OT NpOLECCYaIbHOM POJHU, BO3ZMOMXHOCTSM BO3-
JEHCTBHA Ha XOJ MPOIecca, HAJWYUS WM OTCYTCTBUS IOPUIANYIECKON
3aMHTEPECOBAaHHOCTH B €0 MCXOJE€ BBIIEISIOT CIEAYIONINE TPYIIIBI
CyOBEKTOB apOUTPaKHBIX MPOIECCYATHHBIX TPABOOTHOIIECHHI.

1. ApOuTpaxxHsIi Cy.

2. JIuma, ygacTByIOIIHE B JIETIE.

3. Maple yuyacTHUKH apOUTpa)XHOTO TpoIiecca:

a) TIPeCTaBUTEIH;

0) nurIa, CONEHCTRBYIOINIIE OCYIIECTBICHUIO MTPABOCY U

PaccmoTpum mpaBoBOE MOJIOKEHUE KAXI0W U3 ATUX TPYIIIL.

Apbumpadicueiii cy0 — 00sI3aTENBHBI YJACTHUK apOUTPaKHBIX
MPOIECCYANbHBIX TPAaBOOTHOIIEHUH, MPOIleCCyalbHOE TIOJ0KEHHE
KOTOPOTO OIpenessieTcss MPeXIe BCero MCXOAS U3 crenu(uyecKon
eNH, CTOSIIIeN Tiepe]] HUM B TIpoIiecce, — PacCMOTPETh JIeI0 U pas-
PEIIUTh CIOP CTOPOH Mo cymiecTBy'. Jis peanu3anny TaHHON IIeIn
apOuTpaXHBIN CyJ HajeleH TOCyAapCTBEHHBIMH BJIACTHBIMH IOJHO-
MOYHMSMH TI0 OTIPABJICHUIO MPABOCYAUsA B chepe MpearnpHHIMATENb-
CKOll m MHOM sKkoHOMHueckoi nestensHOCTH (cT. 1 AIIK P®). Ero
yKa3aHusl 00sA3aTe’bHBI IS BCEX OCTAIBHBIX CYOBEKTOB apOMTpax-
HBIX IPOIIECCYaTBHBIX MPAaBOOTHOIICHNH.

Ha ocHOBaHMM HM37T0’KEHHOTO MOXKHO CJIIENaTh BBIBOJ, YTO IPaBO-
BOE TIOJIOKEHHE CyJa XapaKTEepPH3yeTcs CIEAYIOme OCOOEHHOCTBHIO:
Cyl OMTHOBPEMEHHO H BBICTYIIAET YYaCTHUKOM ITPOIECCYaTbHBIX Mpa-
BOOTHOIIIEHHUH, 1 PYKOBOJIUT WX Pa3BUTHEM B KaueCTBE OpraHa, Haje-
JIEHHOTO TIPaBOMOYMEM pa3pemarh BCE BOIMPOCH], BO3HHUKAIOIINE
B CBSI3U C PACCMOTPEHNEM KOHKPETHOTO JIeNa.

TpagunuoHHO CyAbl Kak CyOBEKTHI MPOILECCYaTbHBIX MPABOOTHO-
[IeHUH TTOIPa3ACISIOTCS Ha IBE TPYTIIIHL:

1) cynsl mepBoil HHCTAHIIMY, B 33[]Ja9d KOTOPBIX BXOIHUT PacCMOT-
peHme fena 1o CyIecTBY;

2) cynsl, Ha/ieJICHHbIE MPaBOM TEPEeCMOTpa BBEIHECEHHOTO CyIOM
MIepBOM MHCTAHIMH MTOCTAHOBIICHUS (apOUTPaXKHBIN Cy/1 aleUISsIIIHOH-
HOM, KacCaIlMOHHOW W HAaJI30PHOI MHCTaHIIHN).

Jluya, ywacmeyrowue ¢ dene. ECIM OCHOBHBIM KPUTEPUEM BBI-
JeJIeHUs CyJa B KadyeCTBE OTHAENBHOr0 CyOBheKTa apOUTpa)KHBIX

! BesycnosHo, noMuMO ykasaHHOW uLenu, Ha cyd PakTUYecKu BO3FMOXEHbI
BCe 3afa4n apbuTpaxHOro cygonponsBoacTBa, nepeyvmcrnenHslie B cT. 2 AMNK Po.
Kpome Toro, cya 0653aH NpMHMMaTh Mepbl K IPUMUPEHUIO CTOPOH.
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MPOIIECCYaTbHBIX OTHOIICHUN BBICTYMAIOT CHENU(UIecKue enu
W 3aJla4¥, CTOSIINE Mepe] HUM B IpoIecce, TO ISl NI, Y4acCTBYIO-
UX B JIeJIe, TAKUM KPUTEPHEM SIBIISIETCS IOPUINIECKAsT 3aHMHTEPECO-
BaHHOCTH B ICXOJIE JIeTIa.

IOpunnyeckas 3aMHTEPECOBAaHHOCTh MOKET OBITH MaTe€pHaIBHO-
MPaBOBOM U MPOLECCYaTbHOM.

MartepunanbHO-TIpaBOBas 3aMHTEPECOBAHHOCTh O3HAYAET, YTO CY-
JIEeOHBIA aKT 10 PaCCMOTPEHHOMY JelTy HamnpsMyIO OTPa3WuTCs Ha Ipa-
Bax M OOS3aHHOCTSX JTAHHOTO CyOBEKTa.

IIpu sTOM cremyeT pa3auvaTh OPUINISCKAN U (HaKTHICCKUM WH-
Tepec B ucxoje jena. IlocnenHuii o3Ha4yaeT MOTEHIMAIbHYIO BO3-
MOXKHOCTPH TIOJTy9€HHUS] WM JIMIIEHHUS Kakoro-au0o JUIa COOTBETCT-
BYIOIINX MaTepHAIBHBIX OJar.

IIponeccyanbHasi 3aMHTEPECOBAHHOCTh B HCXOJZE J€ja O3HAYaeT
YIOTHOMOYMBAaHUE WM OOS3BIBAHHE COOTBETCTBYIOMIETO CYOBEKTa
OTCTaWBaTh CBOKO MO3ULUIO B CyIE€ M HANEICHUE €ro B 3TUX LEIIX
COOTBETCTBYIOLIUMU MPOLECCYATbHBIMU IPABAMM.

B cootBercTBuM ¢ HazBaHHBIM KpuTepueM AIIK PO B cT. 40 me-
PEUMCIISET JIMLL, YYaCTBYIOIIUX B Aene. VMU sBISIIOTCS:

CTOpPOHBI;

3asIBUTEN W 3aUHTEPECOBAaHHBIE JIUIAa — TI0 JIelaM 0cO00TO TMpo-
W3BOJICTBA, 110 JieJlaM O HECOCTOSTeNLHOCTH (0aHKPOTCTBE) U B MHBIX
MPEeIyCMOTPEHHBIX 3aKOHOM CIy4asix;

TPETHU JINLIA;

HPOKYpOp,

TOCYJapCTBEHHBIE OPraHbl, OPraHbl MECTHOTO CaMOYTIPaBICHUS U
WHBIC OpTaHbl, OOPATUBIINECS B apOUTPAKHBIN CyI B CIAyYasX, Ipey-
cmoTpeHHbIX AIIK PO.

Ha ocHoBanuu HU310:K€HHOIO MOXHO JaTh OIMpEACNICHUE XapaKTe-
pHU3yEeMOH TPYIIIEI CyOBEKTOB.

Jluna, yyacTByromue B Jeie, — 3TO CYOBEKTHI, KOTOPHIE CaMo-
CTOSATENIBHO, OT CBOET0 UMECHH BBICTYIAIOT B apOUTPAKHOM MpoIiecce,
HUMEIOT CBOM IOPUAMYECKUI MHTEpeC B HEM U MPaBO Ha COBEPIICHHE
MPOLECCYaAIbHBIX JEUCTBUH, ONMPEIEIAIOIMIMNX X0 NpoLecca.

Jns peanuzanuu CTOAIIUX TIEpe] HUMH IENEeH U 3a7ad 3TH JIUIA
HaJICJICHBI 3HAYUTEIILHBIM 00EMOM TPOIECCYAIBHBIX TPaB.

[Tepeuncnensl 3t npaa B cT. 41 AIIK P®. B cooTBercTBUUM
C Ha3BaHHOW CTaThE€d JIMIA, YYaCTBYIOUIUE B JE€l€, UMEIT IPaBO
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3HAKOMUTKCS C MaTepUAIAMH JIeTIa, ACNIaTh BBITUCKHA U3 HUX, CHUMATh
KOIIMY; 3asBISTH OTBOJIBI; MPEICTaBIATh JOKA3aTEIhCTBA W 3HAKO-
MUTBCS C JTOKA3aTeILCTBAMH, MPEICTABICHHBIMUA JPYTUMH JIHIIAMH,
Y4acTBYIOIIMMH B JIeJe, IO Havyayia Cy1e0HOTO pa3dbupaTensCcTBa; y4a-
CTBOBAaTh B MCCJICIOBAHUU JIOKA3aTEIIbCTB; 3a/1aBaTh BOIPOCH APYyTUM
YYaCTHHKAM apOUTPaKHOTO TIPoIIecca, 3asBIIsATh X0AaTaliCTBa, IeIaTh
3asMBJICHUS, JaBaTh OOBSICHEHHSI apOUTPaXHOMY CYAY, NPUBOIUTH
CBOM JI0BOJBI IO BCEM BO3HUKAKOIIUM B XOJI€ PACCMOTPEHMS Hena
BOIIPOCaM; 3HAKOMMTBCS C XOAAaTallCTBaMH, 3asBICHHBIMU JPYTHMH
JULAMH, BO3pa)kaTb NPOTUB XOAATAWCTB, TOBOJOB IPYrUX JIMI, y4a-
CTBYIOIIMX B Jelie; 3HATh O JKano0ax, MOAAHHBIX APYTUMH JHUIIAMH,
YYacTBYIOIIMMH B JIeNie, 3HaTh O MPUHATHIX 110 JAaHHOMY Jelly Cyneo-
HBIX aKTaX U MOJIyYaTh KONUH CyAeOHBIX aKTOB, IPUHIMAEMbIX B BUJIE
OTJENBHOTO AOKYMEHTa; 00)KaJoBaTh CyNeOHbBIE aKThI;, TOIH30BATHCS
WHBIMHM TPOLIeCCYaIbHBIMU TpaBaMu, MpenocTtaBieHHbIMU UM AIIK
P® u npyrumu deaepaabHBIMHA 3aKOHAMH.

[IpuBeneHHBIN MepedeHb IMpaB SBISETCS OOMIMM JJIs BCEX JIHIL,
y4acTByromux B Aesie. KoHkpeTrnka nmpoueccyanbHbIX OpaBOOTHOLIE-
HUW MO Pa3IMYHBIM KAaTETOpUsM JENI U Ha pa3HbIX CTAIUsIX Mpolecca
MTO3BOJISIET TOBOPUTH O HAIMYUH OOJBIIOTO KOIWYECTBA H3BATHH U
JOTIOJHEHUH K YKa3aHHOMY MEPEYHIO.

00 oOs3aHHOCTSAX NI, y4acTBylommx B gene, cr. 41 AIIK PO
YIOMHUHAET JIMIIb KPaTKO, OTPaHUYUBAsACh YKa3aHUEM Ha TO, YTO ATH
JUIA HECYT MpOIecCCyalbHbIe 00s13aHHOCTH, mpexycMoTpenHbie ATTK
P® u npyrumu denepaabHbIMU 3aKOHAMU WM BO3JI0OKCHHBIE Ha HHUX
apOUTPaKHBIM CYJIOM.

HeucnonneHne mporeccyanbHBIX O0S3aHHOCTEH JIMIIAMH, y4acT-
BYIOIIIMMU B Jieje, BiedeT 3a coboii mpeaycmoTpernHsie AIIK P® mo-
CJIEICTBUSI.

IIpu xapakTepuCTUKE MPOIECCYANbHBIX 00S3aHHOCTEH UL, y4a-
CTBYIOLIUX B JeNie, CIeAyeT MOMHUTh, YTO peaju3alus MPaKTUIeCKU
M000T0 MPOLIECCYaTbHOTO MpaBa COMPSHKEHA C HEOOXOIUMOCTHIO
BBITMIOJTHEHUSI KOPPECTIOHAMPYIOIIEH JAaHHOMY MpaBy OOS3aHHOCTH.
Hanpumep, peanusys npaBo Ha NpeABSBICHUE UCKA B apOUTPaKHBIN
CyIl, HCTel] JOJDKEeH COOJItoCcTH TpeOoBaHus, IpeabsBIsIeMble K Gop-
M€ U COAEPHKAHMUIO UCKOBOIO 3asBieHMs. HencnonHnenue uM JaHHOMN
0053aHHOCTH TIOBJICYET MPUMEHEHHE MPOIECCYATbHON CaHKIUHU: MCKO-
BOC 3asBJICHUE, HE COOTBETCTBYIOIEE TPEOOBAHUSM, TPEAbSBISIECMbIM
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AIIK P® x ero ¢opme u cosepkanuio, OyJIeT OCTABICHO CyaI0M 0e3
JIBUOKCHUSI.

B cratse 42 AIIK PO 3akperieHO BayKHOE MTPABHIIO, COTIIACHO KO-
TOPOMY JIMIIa, HE YYacTBYIOIIHE B Jefie, O MpaBax M OOSI3aHHOCTSX
KOTOPBIX apOUTPaXXHBIH CyJ MPUHSUI CYAeOHBIN aKT, BIpaBe 00Kalo-
BaTh 3TOT aKT, a TAKXKe OCIOPHUTH €r0 B MOpsAIKe Haa3opa. Takue numa
MOJIB3YIOTCSl TIpaBaMH U HECYT OOS3aHHOCTH, aHAJIOTHYHBIC IMPaBaM
1 00SI3aHHOCTSIM JIMILI, YJACTBYIOLIUX B JETI€.

Huvie yuacmuuku apoumpasjicnoz2o npoyecca.

IIpedcmasumens 6 apbumpasicnom npoyecce. Yicxons u3 cMpicia
3aKOHOAATENILCTBA, MPEACTABUTEINb BBIACICH B Kau€CTBE CAMOCTOS-
TEJIPHOTO CyObeKTa apOMTPaXHbIX MPOLECCYAIbHBIX OTHOIIECHHH.
Hopwmsbl, permaMeHTHpYIOLIME MPOLECCYANbHOE IMPEACTaBUTENbCTBO,
BbICNIEHBI B camocTosTenbHy0 riaaBy AIIK P®. IIpu stom B 3akoHe
He cOpPMYJIMPOBAHO MOHATHE NMPEICTABUTEIbCTBA, OJHAKO OHO YK€
JOCTaTOYHO JaBHO BBIPAOOTaHO HAYKOW IPa)KIAHCKOTO MPOLECCYyalb-
HOTO mpaBa U 0€3 KaKuxX-THO0O M3MEHEHHWH PELUNHUPOBAaHO B apOHUT-
PaKHBIH Iporiecc.

IIpeacraBUTENbCTBO — 3TO COBEPLICHUE OJHHUM JIMLIOM (TIpeacTa-
BUTEJIEM) OT UMEHH M B MHTEpEcax IPyroro Jimua (IpeacTaBisieMoro)
NPOLECCYANbHBIX JEHCTBUII C Lenblo NOOWTHCS Ul Hero Hambosee
ONMaronpuATHBIX IOPUANYECKUX IIOCICACTBHMA, a TaKKe OKAa3aHUs
NPEACTaBIIEMOMY MOMOIIM B OCYILECTBJICHWH €ro NpaB M MPeroT-
BPALICHUH UX HApyLICHHUS.

COOTBETCTBEHHO CyAEOHBIE MPEACTABUTEIN — 3TO JIUIA, KOTOPHIE
Ha OCHOBAaHHMM CBOMX IIOJIHOMOYHH BBICTYNAIOT B Cyle OT HMEHH
NPEACTaBIIEMOT0 B HA3BaHHBIX BBIIIEC IETISX.

Cy1iecTBOBaHHE MHCTHTYTa CyIeOHOTO MpEeACTaBUTENbCTBA IIO-
3BOJISIET oOecneunTs HauboJiee MOJNHYI0 U 3PQPEKTUBHYIO 3aLIUTY
MHTEPECOB TPaXKAaH W OpraHu3aluid B apOUTPaXHOM Ipolecce.
B wacTHOCTH, CKa3aHHOE 00YCJIOBICHO CICAYIOMUMH MPUUINHAMHU:

a) CIOXHOCTh MpOBeleHHs mporecca. [IockonbKy, B cuily AeHCT-
BUSl TIPUHIUIA COCTA3aTENbHOCTH, OOSI3aHHOCTH IO JOKA3bIBAHUIO
BO3JIOKEHBI Ha JIUII, YYacTBYIOIIMX B Jielie, 3TO MperoiaraeT Heoo-
XOAMMOCTh 3HAHUS UMM TOJICKAIINX NPUMEHEHHIO B JAHHOM JIEie
HOPM MaTepHaIbHOTO M IMPOLECCyaIbHOrO MpaBa, TPAMOTHOTO OTIpe-
JEJICHUs] TpeaMeTa OKa3bIBaHWs MO AeNy, HEOOXOMUMBIX J0Ka3a-
TenbcTB U T.A4. C 3TUM TECHO compsiraercs U TOT (akT, 4To cama
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nmpaBoBasi cucTteMa Bce Oonee yclokHseTcs, auddepeHupyercs,
MOSIBIIIIOTCS. HOBBIE OTPAciM IpaBa. Takum oOpazom, HEOOXOTUMON
COCTABJISIFOIICH YCIENTHOTO IIPOBEIEHUS TIPOIECCa SIBISICTCS] HATUIHe
y €r0 YUYaCTHHUKOB OTPEICICHHBIX IOPUINIECKUX 3HAHUM;

0) HEBO3MOXKHOCTh B PSAJE CIy4yaeB JIMYHOTO MPUCYTCTBUS ydacT-
HHKa TIpollecca W HEMOCPEICTBEHHOTO yYacTHs B HEM. B KadecTBe
WUTIOCTPAlAA JTAHHOTO TIOJIOKCHHUSI MOYKHO TIPUBECTH MHOXECTBO
Pa3HOIIIAaHOBBIX MPUMEPOB (OTCYTCTBHUE JIMIIA B CBSI3U C KOMaHAHPOB-
KOH, HEBO3MOXKHOCTh YYacCTHSl HEMOCPEACTBEHHO B IIpOIlecce KOoJle-
THATFHOTO MCTIOTHUTEIHHOTO OpTaHa IOPUINIECKOTO JINIA U T.JI.)

Mo>xHO Ha3BaTh CIEAYONINE MPU3HAKNA MPEICTaBUTEIHCTBA B ap-
OUTPaXHOM CYIIE.

1. OHo OcylecTBisIeTCs OT UMEHHM IPEACTaBIsSIEMOro, KOTOPHIN
BBICTYMAET JIMIIOM, YYaCTBYIOIINM B JIETIe.

2. IlpencraButens Bcerna NEHCTBYET B MHTEpECax IpelCTaBIse-
Moro. Bce coBepmiaemple UM TpolieccyaibHbIE JEHCTBHS BIEKYT IIpa-
BOBBIE TIOCTIEICTBUS JIJISl TIPEICTABISIEMOTO.

3. B apOutpaxHOM Tporiecce MpeacTaBUTeNhb NSHCTBYET B Mpejie-
JIaX TIPEJOCTaBICHHBIX €My MTOJTHOMOYHH.

B cootBerctBUu co cT. 59 AIIK P® npencraButensmMu rpaxnuat,
B TOM YHWCIIe WHIVNBUIYAIBHBIX MPEeIIpUHUMATENe, MOTYT OBITh aj-
BOKaThl U WHBIE OKa3bIBAIOIIME IOPHIMYECKylo momorp Jjwuma. Co-
rmacHo 4. 2, 3 cT. 25.5 KoAlIl P® B kauecTBe 3allUTHUKA WM MpE-
CTaBUTENS K YYaCTHIO B MPOU3BOJICTBE MO NNy 00 aJIMUHUCTPATHB-
HOM TIpaBOHApYIIEHUHM JOIMyCKAaeTCs aIBOKaT Ju00 WHOE JIUIIO.
[IpencraBurensMu rpaxkIaH MOTYT OBITh U JIMIIA, HE MMEIOIIUE CIIe-
[IUATEHOTO FOPUANYECKOTO 00pa30BaHUsL.

Jluya, cooeticmeyrowue ocywecmenenuio npasocyous. JlanHas
rpynna cyObeKToB 00beiMHEHa OOIIeH 1IeIbI0, CTOSINEH Mepell HUMU
B NpoIecce, — OKazaHue momolu npaBocynuto. K ux yucny cr. 54
ATIIK P® oTHOCHUT 5KcmepTa, CBUAETENS, MEPEBOAUMKA, MOMOIIHUKA
CyIbU U ceKperapsi cyjaeOHoro 3acemanus. [IporeccyanbHbIN cTaTyc
YKa3aHHBIX CyOBEKTOB Kak pa3 M OOYCJIOBJICH BBIIICHA3BaHHOM Iie-
JBIO, U OTPECISIIONINM B MX MPOILECCYATHHOM IMOJOXKEHUU SIBISCTCS
HAJIMYKE MPOIECCYaNIbHBIX 00si3aHHOCTEel. [IpaBa e MM JaHbI JUIIb
JUTSL JIydINed peanu3anuu 00s13aHHOCTeH. B kauecTBe mpumepa npuse-
JIeM TIEPEeBOJIYUKA, KOTOPBIA 00s3aH O BBI3OBY apOUTPa)KHOTO Cyja
SIBUTHCSL B CyJ M TIOJIHO, MPABWJIBHO, CBOCBPEMEHHO OCYIIECTBISTH
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nepeBoa. PakTUUeCcKu Ui TOTO, YTOOBI JaHHAsS OO0SI3aHHOCTH ObLia
WCIIOJIHCHA HAIJISKAmUM 00pa3oM, TEPEBOTUYUKY IPEIOCTABICHO
MpaBo 3a7aBaTh MPHUCYTCTBYIONIUM TIPHU IIEPEBOJE JHUIAM BOMIPOCHI
JUISl YTOYHEHHS TIepeBOja, 3HAKOMUTKLCS C TPOTOKOJIOM CyIeOHOTO
3aceaHds WA OTISIBHOTO IIPOIECCYAIbHOTO NEUCTBHUS W JIENaTh
3aMeYaHus 10 TIOBOY NMPaBUIILHOCTH 3aIHCH IIEPEBO/IA.

[TonpoOHO XapaKTepucTHKa MPOILECCYaabHOTO MOJIOKEHUS O3Ha-
YeHHBIX CyOBEKTOB MaHa B cT. 55-58 AIIK PO®.

§ 5. Jloka3piBaHHe M 10Ka3aTeJIbCTBA
B apOMTpPa’KHOM Hpouecce

OO01IKe MOJOXKEHUSI UHCTUTYTA JOKA3bIBAaHUS U JOKA3aTEIbCTB,
pa3paboTaHHBIE B HayKe TPa)KJIaHCKOTO MPOIEeCCyalbHOro TNpaBa,
MPUMEHSIOTCS U B apOuTpakHoM mporiecce. [lo 3Toi mpuyuHe 1e-
JBI0 HACTOSIIETO pasjelia SBISETCS JUIIb KpaTKas XapaKTepUCTUKA
JTAHHOTO MHCTUTYTA.

WNHCTUTYT MOKa3BIBaHMS M IOKA3aTEIIECTB SIBISICTCS IICHTPATBHBIM,
OCHOBHBIM HHCTHUTYTOM apOHWTPaXKHOTO TMPOIECCYaabHOTO TIpaBa.
JeticTBUTENBHO, YTOOBI MPABWIILHO YCTAaHOBUTH O0OCTOSTEIHCTBA TIpa-
BOOTHOIIICHUI CTOPOH M, KaK CJICICTBHE, MTPABWIHHO Pa3pelInTh CIIOp,
apOUTpaXKHBIA CYJl TOJDKEH B IEPBYIO OYepeIh OMUPAThCSI Ha IOJIO-
KEHUS MHCTUTYTA JOKA3bIBAaHUS M IOKA3aTEIHCTB.

JlokazaTenbCTBeHHAsT JIEATENBHOCTh B apOMTpPaKHOM TIpoliecce
HampaBJieHa Ha YCTAaHOBJCHHE KaK ()aKTHYECKHX 0OCTOATENBCTB JIena,
UMEIONINX MaTepHaIbHO-IIPAaBOBOE 3HAYCHHUE, TaK M MPOIECCYaITbHBIX
(hakTOB, B COBOKYIMHOCTH OOpa3ymINUX IMpeaMeT noka3biBanus. O0-
CTOATENBCTBA, UMEIONINE 3HAYCHUE JUISl IPAaBUIBLHOTO PACCMOTPEHUS
JieNia, OIPENEeNsIFOTCS apOUTPaKHBIM CYJIOM Ha OCHOBaHHH TpeOoBa-
HUU W BO3PaXXCHW JIHIl, YYacCTBYIOIIMX B Jelie, B COOTBETCTBHUU
€ NOJJICKAIMMU IPUMEHEHUIO HOPMaMU MaTEPHUAILHOTO TIpaBa.

B cooTBeTCTBHM C NpaBHIIaMU pacrpejaeicHuss 00s3aHHOCTEH 10
JTIOKa3bIBAHUIO, 3aKpeIIeHHBIMU B 4. 1 cT. 65 AIIK P®, kaxxmoe nurio,
Y4acTBYIOIIEE B JieNe, JOJDKHO JIOKa3aTh OOCTOSTENLCTRA, HA KOTOPBIC
OHO CChUTaeTCs Kak Ha OCHOBaHHE CBOMX TPEOOBAaHHI M BO3PAKECHHH.
U3 sToro mpaBmiia CymecTByeT Psii MCKITIOUCHUH.

Bo-niepBrIx, B crry monokerwnit cT. 69 AIIK P® He momexar 10-
Ka3bIBAaHUIO TPEIOIUITHANBHBIE W OOIICH3BECTHBIC (DAKTHI, a TaKKe
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(akThl, TPU3HAHHBIE CTOPOHAMHU B PE3YJIbTaTe JOCTHIHYTOTO MEKIY
HUMH cornamenus (4. 2 ct. 70 AIIK P®D).

Bo-BTOphIX, O0mMe mMpaBmia pacrpeneieHns OO0S3aHHOCTEeH II0
JIOKa3bIBAHNIO, KaK M B TPAKJAHCKOM IIpOIIeCcCe, B psAe CIydaeB Iie-
pepacupenensioTcsl B CHITy JOKa3aTeIbCTBEHHBIX MPE3yMIIIIHIA.

JloxazaTenbCTBeHHAS JESTENFHOCTh OCYIIECTBISIETCS ITyTEM TIPe/-
CTaBJIEHUSI CTOPOHAMH JIOKa3aTeNbCTB. JloKazaTenmpcTBaAMH IO eIy
SIBJISIIOTCST oJydeHHble B mpeaycMmoTrpeHHoM AIIK P® u apyrumu
(hemepanbHBIME 3aKOHAMH TOPSIKE CBeleHHUS O (pakTax, Ha OCHOBa-
HUU KOTOPBIX apOUTPaXHBIN Cy[l YCTAaHABIUBACT HAIMUYHE WITH OTCYT-
CTBHE 00CTOSATEIHCTB, 00OCHOBBIBAIOIINX TPEOOBAHUS M BO3PAKCHUS
JINII, Y9aCTBYIOIIMX B JIEJ€, & TAK)Ke WHBIE 00CTOATEIHCTBA, UMEIOIIINE
3HaUY€HHE I IPABUIIBHOTO PACCMOTPEHHUS JENa.

[lonyyeHue AaHHBIX CBEJECHUN BO3MOXHO 4YEpe3 HCIOJIb30BAHUE
YKa3aHHBIX B 3aKOHE HUCTOYHUKOB, UMEHYEMBIX CPEIACTBAMHU JOKa3bl-
BaHHS. 3aKOH IpPeIyCMaTpUBAECT BO3MOXKHOCTh HCIOIB30BAaHUS B Ka-
YECTBE TaKUX CPEJICTB NHUCbMEHHBIX U BEIIECTBEHHBIX JOKA3aTEIbCTB,
OOBSICHEHHI ITUI], yYacCTBYIOIIUX B Jelle, 3aKIOYeHHH JKCIEePTOB,
MOKa3aHUM CBUAETENEH, ayu0- U BUACO3AIUCEN, HHBIX JOKYMEHTOB U
MaTepHaJoB.

Pa3nenenune NOHATHS [OKA3aTeNbCTB U CPEICTB JOKAa3bIBAaHUS
MPHIIUIO U3 TPa)KIaHCKOTO MPOIECCyallbHOTO TpaBa M, 0€3yCIIOBHO,
UMEET MPaKTUUECKOE 3HAUCHHE, Pa3Jeisisl MOHATHE UCTOYHHUKA TOJY-
YEHUs JOKa3aTeIbCTBA U MMEIOIICH 3HAaYCHUE Ui pa3pelleHus nena
uH(pOPMAIIIH, TTOTY4aeMON U3 3TOTO HCTOYHUKA.

[Ipu 3TOM apOUTpaKHBIH TPOIECC MMEET CBOIO CIHEIU(HUKY WC-
MOJIb30BaHUS YKa3aHHBIX CPEACTB AOKa3biBaHUs. OCHOBHAsI MPUYHHA
CBOJIUTCSL K TOMY, YTO TMPAKTUYECCKH BCE FOPUIAMYECKU 3HAYUMEIE 00-
CTOSITENILCTBA MTPABOOTHOIIECHHUH CTOPOH B cepe X031HCTBEHHOH Aes-
TEJIFHOCTH JTOKYMEHTUPYIOTCS, YTO OOBSCHIET MPEUMYIIECTBEHHOE
WCIIONb30BAaHHE B apOMTPaXKHOM MPOIECCE NHUCBbMEHHBIX J0Ka3a-
TEILCTB (JOTOBOPOB, aKTOB, CIIPABOK) U OTPAHUYCHHOE — CBUACTEIb-
CKHUX MOKa3aHUM.

[To oO6memy mnpaBuiy, TMOKa3aHUs CBUJCTEICH HCIOJB3YHOTCS
B apOMTpaXHOM IIpoLlecCe TOJBKO B CiIydYasX, Korna Kakue-Tubo
00CTOATENHCTBA HEBO3MOXKHO YCTaHOBUTH C TIOMOIIBIO HHBIX
CpelCcTB JOKa3biBaHMs. Hampumep, MCHONb30BaHUE MOKA3aHUM CBU-
JIeTesNsl BO3MOYKHO JIsl yCTaHOBJIEHUS YCIOBUIN NIEPEBO3KH U XpaHEHUs
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cKoponopTsmerocs rpyza u T.4. OcTajgpHBIE CpPeJICTBA JOKAa3bIBAHUS
WCTIOJB3YIOTCS MPAKTUYECKH B TOM K€ peXHMeE, 4TO M B TpoIiecce
TPaXXTaHCKOM.

§ 6. Bo30y:xnenne apoOMTPaKHOTO
CYyA0NPOU3BOACTBA

Koncrurynus P® B 4. 1 cT. 46 rapantupyer BceM (QHU3HMYECKUM
Y IOPUINYECKUM JIMIaM CyAeOHYIO 3alIUTy MX TpaB U CBOOOA B MO-
pAaKe, yCTAaHOBIEHHOM 3aKOHOM.

be3 obOpamenust 3amHTEpECOBAHHOTO JHUIAa BO3OYAWTH JEIO B ap-
outpaxkanom cyne HeBo3MoxHO. AIIK P® mpemycmarpuBaeT detsipe
(hop™mbI 0OpatieHus B Cy[, @ MIMEHHO ITyTeM MTO/Ia4H:

1) uckoBOTO 3asBJICHHUS — IO SKOHOMHUYECKHM CIIOpaM W HHBIM
JleJiaM, BOSHUKAFOIINM U3 TPAKIAHCKIX MPaBOOTHOIIEHHIA;

2) 3asBIIeHUS — TIO J€J1aM, BO3HUKAIOIIUM U3 aAMUHUCTPAaTUBHBIX
W MHBIX MyONWYHBIX MPaBOOTHOIICHUH, IO JeflaM O HECOCTOSITENbHO-
cti (6aHKpPOTCTBE), MO JejaM 0cOOOro MPOU3BOJCTBA, TPU OOparie-
HUHM O TepecMOoTpe CyJeOHBIX aKTOB B MOPSJIKE Hal30pa M B MHBIX
Clly4asx, npeaycMoTpeHHbIX Konekcom;

3) xano0bl — Tpu oOpalieHu: B apOUTPaXKHBIA Cy/1 alleJUISIIAOH-
HOM M KacCallMOHHOW MHCTaHUMW, a TaKXK€ B MHBIX ClydasX, Opeay-
cMoTpeHHbIX Konekcom u uHbpIME (eiepadbHbBIMU 3aKOHAMM,

4) mpencraBieHUs — TpH oOpameHnn [ eHepaasHOro IPOKypopa
P® u ero 3amectutenell 0 mepecMOTpe CyIeOHBIX aKTOB B ITOPSIIKE
Haja30pa.

OCHOBHBIM CITOCOOOM BO30YXKIEHHSI apOUTPa)XKHOTO CYIOIPOU3-
BOJICTBA SIBJISIETCS TI0J]ada UCKOBOTO 3asiBIeHHs. J[aHHas cTamgus mpo-
[ecca UMeeT CBOKO CIEIU(HUKY, OTIMYAIONIYI0 €€ OT aHAIOTHYHOU
CTaJINU B TPXKIAHCKOM TIpOIIecce.

@DakTHUECKH HaJM4YNE WM OTCYTCTBUE IpaBa MPEAbIBUTH UCK ap-
OWUTpaXXHBI Cyll Ha JTare NPUHATHS 3asBJICHUS HE yCTaHABIUBACT.
IIposepsiercst UMb NPABWIBHOCTL YCJIOBUIN €r0 peaiu3alid U COOT-
BETCTBUE MCKOBOTO 3asBICHUS TPEOOBAHUAM, MPEIBIBISIEMBIM K €r0
(dopMe U colepiKaHHIO, a TaKKe NMPHIOKEHHE HEOOXOAMMBIX JIOKY-
MEHTOB.

[Toce momaun WCKOBOTO 3asBICHUS apOWTPaXKHBIA Cya 00s3aH
pearn30BaTh OJHO U3 CIEAYIONINX TOTHOMOYHH:
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NPUHAMb UCKOBOE 3as8lleHUe U 8030)YO0UmMb NPOU3B00CHBO NO Oe-
JIy — B CJIy4ae, eCJId UCKOBOE 3asIBJICHUE COOTBETCTBYET TPEOOBAHUSM,
npeabsBIIeMbIM K ero ¢opme u coaepxkanuio (ct. 125 AIIK P®D),
U K HEMY IpUJIOKEHbI Bce yKazaHHbIe B cT. 126 AIIK P® nokymeHTHI.

Bomnpoc 0 npuHATHH HCKOBOI'O 3asBICHHS K IPOU3BOJICTBY ap-
OUTPaXHOTO Cy/Aa peuIaeTcs CyIbe eINHONNYHO B S-THEBHBIA CPOK
CO JIHS MMOCTYIICHUS HCKOBOT'O 3asBJICHHS B apOUTPasKHBIN CY/I.

O TpUHATHN HWCKOBOTO 3asBJICHUS apOWTPAXXKHBIA CyJ BBIHOCHUT
oTrpesiesieHne, KOTOPHIM BO30Y>KAAeTCss MPOU3BOACTBO IO JIENy.
B manHOM ompeneneHNy yKa3pIBaeTCs Ha MOJTOTOBKY Jeia K Cyneo-
HOMY pa30HpaTenbCTBY, ACHUCTBUS, KOTOPHIE HAJIE)KHT COBEPIIUTH
JUIaM, Y9acTBYIOIIAM B JieJie, U CPOKU WX coBepireHus. Kommn om-
peleseHns HalpaBIIAIOTCS JINIAM, YYaCTBYIOIIUM B JIeJie, He MO3/IHee
CJIEYFOIIETO JTHS MOCTe IAThl €T0 BHIHECEHHS;

0Cmasums UCK0Boe 3asiéleHue 6e3 08UdceHUss — B Clydae HECO-
OTBETCTBUSl HMCKOBOTO 3asBIICHUS YKa3aHHBIM BBIINIC TPEOOBAHUSIM.
[Ipu 3TOM apOUTpaXKHBIN CyJI BEIHOCUT OINpPE/CICHHEe, B KOTOPOM yKa-
3BIBAET OCHOBAHHS M CPOK, B TCUCHHE KOTOPOTO UCTEI JOKEH yCTpa-
HUTH OOCTOSITEIBCTBA, MOCITYKUBIIUE OCHOBAHUEM JUIs OCTABJICHUS
HCKOBOTO 3asiBIICHUS O€3 JIBIKCHUS.

Kormus sToro ompepeneHus HAIPaBISIETCS UCTILy HE MO3IHEE Clie-
JTYIOIIETO JTHS MOCJIE AThI €0 BEIHECCHUS.

B ciyuae, eciin 00CTOSATENBCTBA, MOCTY)KUBIITHE OCHOBAHHUEM JIJIS
OCTaBJICHHS HMCKOBOTO 3asBIeHHsS O€3 IBIKEHHSA, OyIyT YCTpaHEHBI
B YCTAHOBIIEHHBIN CPOK, 3asBJICHHE CUNUTAETCA MOJAHHBIM B JCHD €ro
MEPBOHAYAIBHOTO TOCTYIUIGHHS W TPUHUMAETCS K IPOU3BOICTBY
apOuTpaxHoro cynaa. B cimydae, ecnu ykazaHHBIE HapylIeHHsS HE 0y-
IyT YCTpaHEHBl B YCTAHOBJICHHBIH CPOK, HCKOBOE 3asBJICHHE U MPHJIa-
raeMple K HeMy JIOKyMEHTBI BO3BPAIIalOTCS UCTILY;

6038paAMUmMb UCKOBOE 3asi6/eHue — TIPY HAJMYUU OCHOBaHUH, yc-
TaHOBJICHHBIX B cT. 129 AIIK P®, a umMenHoO, eciu:

a) JIeJIo HeTlo/ICYTHO TaHHOMY apOUTPakKHOMY CYIY;

0) B OTHOM HMCKOBOM 3asIBJICHHH COEIWHEHO HECKOJLKO TpeOoBa-
HUN K OTHOMY WJIHM HECKOIBKHM OTBETYHKAM, €CIH ITH TpeOOBaHUS
HE CBsI3aHBI MEXY CO0O0Ii;

B) JIO BBIHECCHHS OTIPEACIICHISI O IPUHATHHA UCKOBOTO 3asBICHUS K
MIPOU3BOCTBY apOUTPaKHOTO Cy/la OT UCTIA MOCTYITHIIO XOAaTalCTBO
0 BO3BpAIIICHUY 3asBJICHUS;
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T) HE yCTpaHEHbl OOCTOSTEIbCTBA, MOCITYKUBIIUE OCHOBaHUSIMU
JUISL OCTaBIICHUs] ICKOBOTO 3asiBJIICHUs 0e3 JBWKEHHS, B CPOK, YCTa-
HOBJICHHBII B ONPEJECIICHUN CYAa;

J1) OTKJIOHEHO XOJaTaliCTBO O TPEIAOCTABICHWU OTCPOYKH, pac-
CPOYKH YIUIATHl TOCYJAApCTBEHHOW IMOIUIMHBI, 00 YMEHBIICHUH €
pa3mepa.

@dakTUYeCKH CYTh TEPEYNCIICHHBIX OCHOBAaHWN 3aKIIFOYacTCs
B TOM, YTO JIHOO MCTIOM HE COOJIOJCHBI YCIOBHS peaH3alii IpaBa
Ha TIPEIbSABICHUE MCKA, JTNOO OH BOCIOJIB30BAJICS CBOMMH JWCIIO3H-
THBHBIMH TTOJTHOMOYHMSMH U HE JKEJaeT PaCCMOTPEHHS JieNa B Cyae0-
HOM TIOPSIJIKE.

B ompexnenennn o Bo3BpanieHNH HCKOBOTO 3asiBJICHUS yKa3bIBAIOT-
Csl OCHOBAHHUSI [UISl COBEPILECHNUS JaHHOTO MPOLECCYaTbHOTO ACHCTBYA,
pemraeTcsi BOIIPOC O BO3BpATe TOCYJapCTBEHHON MOIUIMHBI U3 (ene-
paNbHOTO OIOIKETA.

Kormust onpenenenus HanpapisieTcss UCTIYY He MO3Hee CIeayole-
TO JTHS TOCIIe AaThl €ro BBEIHECEHHS WJIM IOCIe UCTCUCHUS CPOKa, yC-
TaHOBJICHHOTO CYJIOM JJIsl YCTPAHEHUS! 0OCTOSTENBCTB, TOCITYKHUBIINX
OCHOBaHMEM JUIS OCTaBJICHHS 3asBICHHA O3 IBIIKCHUS, BMECTE
C 3asIBJICHHEM U NPWIAraeMbIMU K HEMY JOKYMEHTaMH.

[TockonbKy JaHHOE OIpeieieHHe apOUTPAKHOTO Cy/a MPEersTCT-
BYeT JajbHEHIIEeMy ABHKEHHIO JIeJIa, OHO MOXKET OBITH 00KaJIOBaHO.

B ciydae oTMeEHBI ompelereHUss MCKOBOE 3asiBICHHUE CUHTACTCS
NOJaHHBIM B JICHb IEPBOHAYAIBHOTO OOpAIeHUs B apOMTPa)KHBIN
CyA.

Bo3Bparienue HCKOBOTO 3asBJIECHUS HE MPEMSITCTBYET HOBTOPHOMY
00palIeHUIo ¢ TaKUM K€ TpeOOBaHHEM B apOMTPaXHBIH CyA B 00IIEM
MOPSIZIKE TIOCIJIE YCTPaHEHUs] 0OCTOSATENBCTB, MOCIYKUBIINX OCHOBA-
HHUEM JJIsl €70 BO3BPAILCHHUS.

§ 7. lloaroroBka gesa K cyaieOHOMY pa30upaTeIbCTBY

[Tocne NpUHATHS MICKOBOT'O 3asIBIICHUSI M BBIHECCHUSI CYJOM COOT-
BETCTBYIOILIETO OINpPEACICHHS apOUTPAKHBIM IMPOLECC MEPEXOIUT B
HOBYIO CTa/IMI0 — IMOJATOTOBKH JIeNa K CyAeOHOMY pa30HpaTenbCTBYy.

Iloocomogka dena xk cyoebHomy pazbupamenvbcmey SBISETCS ca-
MOCTOSITENIFHOW M 00513aTeNbHOM cTaanel apOUTpakHOTO Ipolecca,
HMMEIOIIEeH YeTKO IMOCTaBJICHHBIC 3a7auyl — OIpEACICHUE XapaKTepa
CIOPHOTO  MPaBOOTHOLICHHUS, 3aKOHOJATENbCTBA, IOAJICKALIETO
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MPUMEHEHHIO, U 00CTOSTENBCTB, MMEIOIINX 3HAUYCHUE IS MPABUIIHLHO-
TO pacCMOTPEHUS Jefa; pa3pelieHrue BOIpoca O COCTaBe JIHII, y4acT-
BYIOIIUX B Jelle, U APYTHX YYACTHUKOB apOUTPaKHOTO IIPOIIecca;
OKa3aHHWE COJCHCTBUS JHIIAM, YYaCTBYIOIIMM B Jeiie, B IPEICTaB-
JICHUU JTI0Ka3aTeNIbCTB; IPUMUPEHIE CTOPOH.

OT kadecTBa IMOATOTOBKH JIEIa 3aBHCHT Ka4deCTBO PEIICHUS ap-
OUTPaXHOTO CyJla, CTETICHb BBHITIOJTHEHHUS UM 3a7a4 CYIOIPON3BOICT-
Ba, 3aKperuIeHHBIX B CT. 2 AIIK P®.

Kax ormeueno B mocranoBienuu [Ineayma BAC P® ot 20 mexad-
pst 2006 T. Ne 65 «O moArOoTOBKE Jela K CyIeOHOMY pa30HpaTebCT-
BY», MTOJITOTOBKA MIPOBOJIUTCS CYIbEH €IMHOIUIHO IO KAKIOMY ey,
HaXOJSAIIEMYCS B TPOU3BOICTBE apOUTPAKHOTO CyJa NIEPBON WHCTAH-
[IMY, HE3aBUCHMO OT CTEIIEHH €T0 CI0XHOCTH, CPOKA PACCMOTPEHUS U
JIPYTHX OOCTOSITENBCTB, W TPEACTABIsIET COOOW COBOKYMHOCThH Opra-
HU3AIMOHHBIX MEpP W IMPOIECCYalbHBIX NIEHCTBHIA CyAbH, HAPaBJICH-
HBIX Ha o0ecrieueHue MpaBUIHbHOTO U CBOEBPEMEHHOTO PACCMOTPEHUS
Jiena.

Cornacso 4. 1 ct. 133 AIIK P® o noaroroBke neia kK cyaeOHOMY
pa3dupaTensCTBY BBIHOCUTCS OIpeNeeHre, 00KaJloOBaHWE KOTOPOTO
He mpexycMoTpeHo. O MOATrOTOBKE Niena K CyIeOHOMY pa3Ouparenb-
CTBY MOXET OBITh YKa3aHO B OINPEACICHHUA O MPUHSATHH 3asBICHUS
K ITPOU3BOICTBY.

B ompenenennn ykas3pIBaloOTCs MPOIECCYalbHBIE JACHCTBUS, KOTO-
pbI€ JOJDKHBEI OBITh COBEPIICHBI CYJIOM H JIUI[AMH, YYaCTBYIOIIMMHU B
Jiesie, B paMKax JaHHOM CTaauu MpoLecca, U CPOKU UX COBEPLICHHUS.
B yactHOCTH, CyaBsi BIpaBe MPEANIOXKUTH JUIAM, YYacTBYIOIIUM B
JieNie, MPEACTAaBUTh K ONpEICIIEHHOMY CPOKY JOKYMEHTHI, TpeOyro-
LIUECs I pacCCMOTPEHUS Aela, YKa3aTh MEphl, IPUHUMAaeMbIe CyAbe
JUTSI OKa3aHUSI CTOPOHAM COACHCTBUS B OMYyUYEHUHU JOKA3aTEIbCTB.

[lepeueHs nEHCTBUI MO MOJATOTOBKE Jieyia K cyAeOHOMY pa3Oupa-
TensCTBY IpuBeAcH B 4. 1 cT. 135 AIIK P®. B yacTHOCTH, Ha TaHHOM
CTa/INH TIPOIIeCCa CYAbsI:

BBI3BIBACT CTOPOHBI W (WIM) WX TMPEACTaBUTENCH U MPOBOJIUT
C HUMHU COOEeCeZIOBaHHE B IIENAX BBIICHEHHS] OOCTOATENLCTB, Kacalo-
LIMXCS CYLIECTBA 3asBJIICHHBIX TPEOOBAaHUH U BO3PaKEHUH;

MpeasaraeT pacKphITh JJO0KA3aTeNbCTBA, WX IOJITBEPIKAAIOIINE,
Y TIPEICTaBUTh MPH HEOOXOIMMOCTH JOTOTHUTEIbHEIC TOKA3aTEIbCT-
Ba B ONPEJICIICHHBIN CPOK;
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pa3bACHIET CTOPOHAM WX MpaBa U 00A3aHHOCTH, TTOCIEICTBHS CO-
BEpPIICHUS] WJIM HECOBEPIIECHHUsS TMPOIECCyalbHBIX JICHCTBUI B ycTa-
HOBJICHHBIN CPOK;

OTIPE/IETISIET 10 COTJIACOBAHMIO CO CTOPOHAMH CPOKH Ipe/ICTaBIIe-
HUSI HEOOXOAMMBIX JIOKA3aTelNbCTB U IMPOBEICHUS TPEABAPUTEILHOTO
CyIeOHOTO 3aceaHms;

Pa3bICHIET CTOPOHAM MX MPaBO Ha PACCMOTPEHHE JIela C y4acTH-
eM apOuTpaXHBIX 3aceiaTeNel, MpaBo MepenaTh CIop Ha pa3perieHne
TPETEHCKOTO Cyna, MPaBO OOPAaTUTHCS 332 COACUCTBHEM K MOCPETHUKY
B IENIIX YPETYJIUPOBAHMS CIIOpPAa W TIOCIEICTBHS COBEPIICHUS TaKHX
JICHCTBUI;

MPUHAMAET MEpBI AJIS 3aKIIOUEHUs] CTOPOHAMH MHPOBOTO COTJIa-
[IeHHS, COJEHCTBYET MPUMHUPEHUIO CTOPOH;

OKa3bIBA€T COACWCTBHE CTOPOHAM B TONYYCHUH HEOOXOTUMBIX
JOKa3aTeIbCTB, MCTpeOyeT 1O XOJaTaliCTBy CTOPOH, a B CIydasX,
npexycMoTpeHHBIX AIIK P®, mo cBoeil mHMIIMATHBE HEOOXOIUMBIE
JIOKa3aTeIbCTBA;

pas3pemiaeT BOPOCH 0 Ha3HAYEHWH KCIIEPTH3HI, BRI30BE B Cy/e0-
HOE 3aceflaHre JKCIIEPTOB, CBHJETENICH, MPHUBICYCHUHN TEPEBOIUNKA,
HEOOXOJMMOCTH OCMOTpa Ha MeCT€ NMHChMEHHBIX W BEIIECTBEHHBIX
JIOKa3aTeIbCTB, a TaKXKe MPUHIMAET WHBIE MEPHI ISl MPEICTaBICHUS
CTOPOHAMHU JI0Ka3aTeNIbCTB;

0 XOJIaTaliCTBY CTOPOH pa3pelaeT BOIPOCHl 00 00ECTICUeHIH HC-
Ka, O MPEeIOCTaBICHHH BCTPEYHOTO oOecredeHus, a TaKxke 00 obecre-
YEHHH J0Ka3aTelbCTB, HAPABIISIET CY /IcOHbIC TOPYYCHUS;

paccMaTpuBaeT BOIPOCHI O BCTYIUICHUU B JIENO APYTUX IJIUIL, 3aMe-
HE HEHAQJISXKAIIET0 OTBETYHMKA, COSAMHCHWU W pa3beIWHEHUH He-
CKOJIKHX TpeOOBaHUM, MPUHITHA BCTPEYHOI'O HCKA, BO3MOXKHOCTHU
MPOBEIECHHS BBIC3JHOTO Cy1eOHOT0 3aceIaHHs.

[Ipu 3TOM CyIpsi BIpaBe COBEPIATh U WUHBIC JCHCTBUS, HAIpPaB-
JICHHBIE Ha O0ecHeueHHne MPaBUIBHOTO M CBOEBPEMEHHOTO PaccMOT-
peHus nena.

Kax ormeueno B n. 10 mocrtanosnenus Ilnenyma BAC PO
«O TOATOTOBKE JieNa K cyeOHOMY pa3OupaTenbCTBY», IPU COBEpILIE-
HUM JCHCTBUH MO MOATOTOBKE JieNa K CyAeOHOMY pa3OoHpaTesibCTBY,
B TOM YHCIIE TIPH MPOBEACHUH coOeceIoBaHusl, a TAKKe B IPYTHX CIIy-
YasiX, KOIrJIa BO3HUKACT HEOOXOAMMOCTh 3a()MKCHPOBATH KaKUE-JIMOO
00CTOATENBCTBA WJIM OTPA3UTh PE3YJIbTAaThl COOECEIOBaHUS, HMHBIX
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MOATOTOBUTEILHBIX NIEHCTBUN, CYAbs MOKET BECTH MPOTOKONI. Beme-
HUE TPOTOKOJIAa 00s3aTeIbHO MPHU COOECEIOBAHUHU B Cllydae HESBKU
OJTHOU M3 HaJUIeKaIIe H3BEIICHHBIX CTOPOH.

U3 conepxanust 4. 3 u 4 ct. 65 AIIK PO, mpsimeix ykazaHwuii, co-
nepkamuxcs B M. 16 ynmomsiHyToro moctanoBienus [Imemyma BAC
P® crnemyet, 9T0 Ha CTanmuy MOATOTOBKH Jiejia K CyneOHOMY pa3bupa-
TEILCTBY JIMIA, yYacTBYIOIIHWE B Jelie, MOJDKHBI HCIIOJHUTH CBOIO
MPOIECCYANbHYIO0 OOS3aHHOCTh MO PACKPBITHIO JOKa3aTEeIbCTB 0
Hadaya cygeOHoro pazouparenbcrsa. OmHAKO COOCTBEHHO FOpHUINIC-
CKOH, TIpoIecCyaabHOW JTaHHYIO OOS3aHHOCTh Ha3BaTh CIIOXKHO, IIO-
CKOJIBKY 3aKOHOZATelh He MPEAyCMOTPEI CAaHKIWN 32 €€ HEBHITIOIHE-
HUe, HE CUNTAas JOCTATOYHO PEIKO MPUMEHSIEMYI0 OTBETCTBEHHOCTD
3a 310ymoTpebIeHne MpoIeccyaabHBIMH ITPaBaMH, U OJJHOBPEMEHHO
JIaT BO3MOXKHOCTh IPEICTABICHUS JOKA3aTEIhCTB HETIOCPEJICTBEHHO
B Cy/Ie0OHOM 3acelaHuH, IIPH PACCMOTPEHUH JIeNa TI0 CYIIECTBY.

IlonroroBka mena K cyaeOHOMY pa3OHMpaTenbCTBY NOJKHA OBITH
3aBepIlIeHa B CPOK, HE MPEBBIIIAIONINN 2 MECSIEB CO THS MOCTYIIIe-
HUS 3asBJICHUS B CY, 32 UCKIIIOUEHHEM Jell 00 OCTiapiBaHUH HOpMa-
TUBHBIX MPABOBBIX aKTOB, 00 OCIIapHBAaHWHM HEHOPMATHBHBIX MPABO-
BBIX aKTOB, pelIeHHH W JeicTBuil (0e3MeHCTBHsI) roCcyaapCTBEHHBIX
OpraHoOB, OPTaHOB MECTHOTO CaMOYIPaBIIEHUs, MHBIX OPTaHOB, JOJDK-
HOCTHBIX JII, 00 aMUHUCTPATUBHEIX MPABOHAPYIICHUSIX, O B3BICKA-
HUM 00S3aTeNbHBIX IJIaTeXeH M CaHKIWHA, N, paccMaTPUBAaeMbIX
B MIOPSIKE YIPOIICHHOTO CYAONPOM3BOJCTBA, Nl 00 OClapHBaHUU
pelIeHni TPeTeHCKUX CYI0B M O BbIJa4€ UCIOJHUTEIbHBIX JIUCTOB Ha
NPUHYAUTEIBFHOE HCIOJHEHUE 3TUX PELICHUH, Ned O MPU3HAHUU U
MIPUBEICHUN B WCIOJHCHUE HHOCTPAHHBIX CyJIEOHBIX aKTOB, CPOKHU
MOATOTOBKU IO KOTOPBIM OIpPEAEISIOTCS CYIbeH CaMOCTOSTEIBHO
B IIpe/iefiaX CPOKOB, YCTAHOBIECHHBIX JUISI pACCMOTPEHUS NI JTaHHBIX
KaTEropuHu.

[lpu paccmoTpeHHH J€1 O HECOCTOSATEIBHOCTA (OaHKPOTCTBE)
MOJITOTOBKA TMPOU3BOAMUTCA B 0COOOM TMOPSIKE, MPEIyCMOTPEHHOM
3aKOHOJIATEILCTBOM O OaHKPOTCTBE. T BOMPOCHI, KOTOPHIC MIPU3BAHO
pelINTh MpeABapUTEIIbHOE CYJIeOHOE 3acelaHue 1O JejaM HCKOBOTO
MPOU3BOJICTBA, Pa3peUIAlOTCsS B MOATOTOBUTEIBHOM YacTH Mporiecca
0 0AHKPOTCTBE, a TAKXKE B XOJI€ MPOILEAYPhl HAOIIOICHUS.

3aBepiiaercs paccMaTpuBaeMasi CTaausl Mpoiecca MpeBapuTeIIb-
HBIM CyneOHBIM 3acenanueM. OHO MPOBOAUTCS CYIbCH €IMHOIMYHO
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JUTS TIO/IBEJICHUS] UTOTOB MTOATOTOBUTEIHHON padOTHI Cyaa H JINI, y4a-
CTBYIOIIMX B JI€JIe, JJISl TPOILIECCYaTbHOTO 3aKpPEIUICHUS! PacHopsian-
TEIbHBIX JAECUCTBUIM CTOPOH HAa 3TOM CTAaguU Mpolecca, a TAKKE IS
pelIeHusl BOmpoca O TOTOBHOCTH JieJa W BO3MOXKHOCTH Ha3HAYEHUS
€ro K CyZIcOHOMY pa3OHupaTeIbCTBY.

B mnpenBaputensHOM CyneOHOM 3acegaHWH HE 3aciyIIUBAIOTCS
CBUIECTENH, IKCIIEPTHI, HE MMPOBOASTCA CyNeOHBIE TPEHMS.

Ecim B xome mpenBapuTeNbHOTO Cy/NeOHOTO 3aceaHus BBISICHHUT-
s, YTO PacCMOTPEHBI BCE BOIIPOCHI, BHIHECEHHBIE Ha HETO, COOpaHBI
HEeOoOXOMMBIE OKa3aTeNbCTBA, CyJ C Y4eTOM MHEHHS JIUI, ydacT-
BYIOIIMX B JIeJIe, MPU3HAET JeJI0 MOATOTOBICHHBIM M Ha3HAYAET JIEI0
K CyIeOHOMY pa30oupaTebCTBY.

Ecimm B mpenBaputensHOM CyneOHOM 3aceaHWHd TPUCYTCTBYIOT
JIUIIA, Y9aCTBYIOIINE B JIeJie, U OHU HE BO3PAYKAIOT MPOTHB MPOI0IKE-
HUS pa3duparensCcTBa B CyJIeOHOM 3aceaHnH, CyJl B COOTBETCTBHH CO
ct. 137 AIIK P® 3aBepiiaeT npeaBapuTeIbHOE 3aCelaHUE U OTKPhIBa-
eT cyae0HOe 3aceaHre B MEPBOW WHCTAHIIWU (32 UCKITIOYEHUEM CITY-
YaeB, KOTJA JIeJ0 JTOJDKHO OBITh PACCMOTPEHO B KOJUIETHAIBHOM CO-
cTaBe).

§ 8. PaccmoTpenue gesia B apoMTpPaKHOM Cyje

PaccmoTpenne u paspemieHue cropa Mo CYIIECTBY SIBISETCS OC-
HOBHOH, IIEHTPANBHOM cTanueil apOuTpaxxHoro mnpouecca. Mimenno Ha
JAHHOW CTaJN{ pPEIIaloTCs OCHOBHBIE 33/a4yll CYJOMPOU3BOJICTBA,
B Hamnbosee pa3BepHyTOH (hopMe NeHCTBYIOT MPUHIIUIIBI apOUTPAKHO-
r'O MPOIECCYANBHOTO MpaBa.

PaccMoTpeHune u paspemeHye cropa 1o CyLecTBy OCyIIeCTBISET-
cs B cyieOHOM 3acenaHuu. OHO COCTOUT U3 YETHIPEX YacTeil:

1) moAroToBUTENbHAS YaCTh;

2) paccMOTpeHUE Jelia 0 CYIIECTBY;

3) cyneOHbIe IpeHNS;

4) NOCTaHOBJICHHE U OIJIAIIEHUE PELICHUS.

B nenom npouexaypa cyaedHoro pasoupaTenbcTBa HICHTUYHA T10-
PSAKY, YCTaHOBJICHHOMY B IPaKJaHCKOM IPOIIECcCe.

B pamkax nodcomosumenvroii uacmu pemaTcs 3ajauu, yKa3aH-
Hele B cT. 153 AIIK P®: npoBepsieTcs sSiBKa y4acTHHMKOB Ipollecca,
BBISICHSICTCSI BOBMOXKHOCTh PaCCMOTpPEHHsI Aefla B TaHHOM CyJaeOHOM
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3aC€/JaHuH, DPa3bACHAIOTCS IIpaBa JMUIAM, YYacTBYIOIIMM B Jelie,
Y MHBIM yYaCTHUKaM Ipoiiecca  T.J.

OCHOBHOE COjIepKaHue CIEIYIONIEH YacTH — paccmompenusi oe-
J1a no cywjecmgy — 3aKIIOYaeTcs B UCCIEIOBAaHUU JOKAa3aTeJIbCTB.
[IpunepxuBasch 3apaHee YCTAHOBICHHOI'O IOPANKA, CyHd AOJDKEH
HEIMOCPEICTBEHHO MCCIENOBAaTh [10Ka3aTelbCTBAa IO JETy: O3HAKO-
MUTHCSI C TUCBMEHHBIMH J10Ka3aTelbCTBAMH, OCMOTPETh BEIECTBEH-
HBIE J0Ka3aTeJbCTBA, 3aCiyIIaTh OOBSICHEHWS JHI, Y4YacTBYIOUIMX
B JIieNie, MMOKa3aHus CBUACTEINEH, 3aKIIIOUEHUS SKCIIEPTOB, a TAKXKE Or-
JIACHTH TaKue OOBICHEHUS, TIOKA3aHUs, 3aKITFOUEHUS, TIPEICTABICHHBIC
B MUCHMEHHOH Qopme. Bocnpoussenenne ayauo- M BHIeO3amnucen
MPOBOJUTCS apOUTPAKHBIM CYJIOM B 3alle CyJeOHOTO 3acelaHus N B
WHOM CITEIIHAILHO 000PYA0BaHHOM JUTSl 3TOW LIeH rmoMenieHnn. dakt
BOCIIPOM3BEACHUS ayHO- U BHUIEO3aMUCEN OTPaKaeTcs B MPOTOKOJIE
CcyneOHOro 3ace/IaHusl.

Jluna, yuactBytomiee B Jiene, BIPaBe JaTh apOUTPAXKHOMY CYAY
MOSICHEHUS O MPEJCTABICHHBIX UMM J0KAa3aTelIbCTBAX, O J0Ka3aTellb-
CTBaX, UCTPEOOBAHHBIX CYJOM IO UX XOJIaTaliCTBaM, a TaK:Ke 3a7aBaTh
BOIPOCHI BBI3BAHHBIM B CYJICOHOE 3acelaHHe 3KCIepTaM U CBHJIETE-
jaM. IIpu 3TOM mepBbIM 3a/1aeT BONPOCHI JIMIIO, [0 XOAATalCTBY KO-
TOPOTO OBLTH BBI3BAHBI IKCIIEPTHI ¥ CBUICTEIIH.

ITocne wuccienoBanus J0Ka3aTeNbCTB IO JIENy IPEACEeNaTeNIbCT-
BYIOIINY B CyIeOHOM 3aceaHWU BBISICHSAET, MMEIOTCS JIM y JIUII, yda-
CTBYIOIUX B Jiejie, KaKWe-THOO IOTIONHEHUS K MaTepuajiaM Jena.
Ecnn TakoBBIX HET, MCCIEIOBAHUE OKA3aTEILCTB OOBIBIISIETCS 3a-
KOHYEHHBIM U CYJI IEPEXOAUT K CYICOHBIM TTPCHIM.

CyOebHble npenuss COCTOSAT M3 YCTHBIX BBICTYIUICHHUH JIVII, yIacT-
BYIOLLIUX B Je€Nie, U UX MpeacTaButencii. B 3TUX BBICTYIUICHUSIX OHU
000CHOBBIBAIOT CBOIO MO3HIIMIO TIO AeNy. 3aKOHOM yCTaHOBJIEHA OYe-
PEMHOCTH BHICTYIUICHUH B CyJeOHBIX MpeHusiX. [lepBbIMU BBICTYMAIOT
ucten U (WIN) ero MpeACcTaBUTENb, 3aTeM — TPEThE JIUIO, 3asIBIISIO-
€€ CaMOCTOSATENbHBIC TPeOOBaHHUS OTHOCHTEIBHO TpEAMETa CIopa,
OTBETYHK M (WJIM) €r0 MPeACTaBUTENb. TpeThe JINI0, He 3asBISIONIee
CaMOCTOSITEIbHBIX TPeOOBaHMIA, BHICTYIAET IOCJIE HCTIA WU IOCIIC
OTBETUYMKA, HA CTOPOHE KOTOPOI'O OHO YYacTBYET B JIEJIE.

[Tpokypop, npeIcTaBUTENb TOCYAIAPCTBEHHOTO OpraHa, OpraHa MecT-
HOT'O CaMOYTPaBJICHUsI U HHOTO OpraHa, 00paTHBILIUECS B apOUTPaKHBIN
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CyIl B 3alIUTy TOCYJapCTBEHHBIX, OOIIECTBEHHBIX HHTEPECOB, BBICTY-
NAIOT B CYZICOHBIX TIPEHHUSX ITEPBBIMH.

[Tocite BBRICTYTUICHUS BCEX YUYACTHUKOB CYACOHBIX IPESHUHN KaXabIid
W3 HUX BIIPaBE BBICTYNWTH C perumkaMu. [IpaBo nmocienHeil permuku
BCETa NPUHAUICKUT OTBETYUKY U (MIIH) €T0 MIPEICTaBUTEIO.

ITocne cyneOHBIX MpeHUH apOUTPaKHBIN Cyll OOBSBIIET PACCMOT-
peHHe [eNa Mo CyIIEeCTBY OKOHUEHHBIM U YIANSETCS HA GblHECEeHUe
peuienusl.

Pemmenve npuHUMaeTcs B yCIOBUSAX, 0OECIIEUUBAIOIINX TalfHY CO-
BellaHWs cylel. B momemienun, rae apOUTpakKHBIA CyA TPOBOAUT
COBEI[aHHe M MPUHUMAeT CyJeOHBIH aKT, MOTYT HaXOAMUTHCS TOJIBKO
JIMIIA, BXOASIIUE B COCTaB CyJa, paCCMaTPUBAIOIIETO AeJ0. 3ampernia-
€Tcsl IOCTYN B 3TO IOMELICHUE JIPYTUX JIHII, a TAKKE HHBIE CIIOCOOBI
oOIIeHNs ¢ JIMIaMH, BXOAAIIMMH B cocTaB cyaa. Cama mpouenypa
NPUHATHSL PEIICHHUs, €T0 M3TOTOBJICHUS M OOBSBICHUS, CTPYKTYpHOE
MOCTPOEHHE JAHHOTO CyJeOHOTO aKTa aHAJIOTHYHA H3JI0KEHHOMY
B COOTBETCTBYIOIINX pa3/ieax Kypca rpaKIaHCKOTO TpoIiecca.

CyIeCTBEHHBIM OTIIMYUEM SIBISIETCS CPOK GCMYNIEHUS PeuleHUs
apbumpajicno2o ¢yoa 6 3aKOHHYI0 CUly — II0 UCTEYEHUH MecAla Io-
cne ero mpuHATHA. Pemenmss Bricmmero ApoOurpaxksoro Cyma P®
BCTYNAIOT B 3aKOHHYIO CHIIy ¢ MOMEHTA MIPUHATHS.

PaccmoTpenue nena B ogHOM CyAeOHOM 3acelaHuid — CKOpee MC-
KJIIOYEHHE, 4YeM MpaBmio. BecekMa yacTo B X04€ paccMOTpeHHus Jena
BO3HHMKAIOT OOCTOSITEIBbCTBA, MPEISATCTBYIOINE HOPMATLHOMY Pa3BH-
THIO TIpoLIecca, Aearolle HEBO3MOKHBIM PACCMOTPEHHE Jeia B pam-
Kax JaHHOTO CyAeOHOTO 3acelaHus, pa3pellieHHe CIopa CTOPOH II0
CYILIECTBY.

CoOOTBETCTBEHHO Y CyJla €CTh IPaBo:

00BSBUTH IEpEPHIB B cyAcOHOM 3aceqanuu (cT. 163 AIIK PD),

OTIIOXKUTH paccMoTpenue nena (cr. 158 AIIK PD),

MPUOCTAHOBUTH MPOU3BOACTBO Mo Aemy (1. 16 AIIK P®),

OCTaBHTH 3asBieHHE Oe3 paccmoTpenus (1. 17 AIIK P®D),

MPEeKPaTUTh MPOU3BOACTBO 10 Aeny (1. 18 AIIK PD).

OCHOBaHMS U MOPSAJOK COBEPIIEHUS NEPEUNCIEHHBIX IPOLECCy-
aJbHBIX JENCTBHH B IEJIOM HIEHTUYHBI IPakIaHCKOMY MPOLECCY .
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§ 9. IlocTanoB/IeHNs APOUTPAKHOTO Cy/AA
NepBOH MHCTAHIUH

ApOuTpaXHBI CyJ SBISIETCA BIACTHBIM OPraHOM TOCYIapcTBa,
HAJCJICHHBIM NOJHOMOYHUSMHU 110 NPUMEHEHUI0 HOPM MAaTE€pUAIBHOIO
U MpOLIECCYaIbHOr0 IpaBa. ITU MOJHOMOYHUS PEaIU3yIOTCs B ONpeae-
JIEHHOW TporeccyanbHoit hopme. Takum 0OpazoM, coBepiias B XO7e
PacCMOTpPEHHUSI U Pa3pelICHUs] CIOPOB pazIMYHbIC MPOLECCYaIbHbIE
neiicTBrA, cyn oOnexaeT ux B (hOpMy CBOMX aKTOB — pEIIEHHH, Oml-
pedeneHnid, TOCTaHOBJICHUIA.

Pewenue sBusercs BaXXHEHIIUM aKTOM apOUTPaXKHOTO CyJa.
Ero cyn BBIHOCHUT mpu pa3pelieHud Jena Mo CYIIECTBY — IpU YIOB-
JNIETBOPEHUU HCKa, OTKa3biBasg B ucke. OHO BbIHOCHUTCA MMeHeM Poc-
cuiickoii denepauuy U TEM CaMbIM OTPa)XaeT rOCYyAapCTBEHHBIN Xa-
paKkTep IpaBoCyAUsL.

Ilocmanosnenus BRIHOCITCS apOUTPaKHBIMHU CYJaMH, pacCMaTpH-
BaIOIIMMH JIea B aleJUIAIIMOHHOM, KAaCCAI[AOHHOM U HAJ30PHOM IIO-
psaake. ApOuTpaxkHble CyZBl, pacCMaTpPHBAIOIIME Jeia IO IepBOU
WHCTAHITUHU, BEIHOCAT PEHICHUS U OmpeneneHus. TepMHUH «ITOCTaHOB-
neHue apOUTPaKHOTO CYa» UCIIONIB3YETCS M B IIMPOKOM CMBICIIE, KaK
o0o0Iaromiee MOHSATHE BCEX CyNeOHBIX aKTOB, BHIHOCHUMBIX apOWT-
PaXHBIMH CyJaMHU.

Uro kacaetcs onpedeneruti apOUTPasKHOTO CYyAd, TO OHU BBIHOCST-
Csl IO OTAENBHBIM BOIPOCAM, BO3HHUKAIOIIUM B XOJe CyIeOHOro pas-
OmMpaTensCTBa; IEJI0 MIMH IO CYIIECTBY HE pa3peraeTcs.

BwmecTe ¢ TeM ompeneneHus, Kak U pELICHUS, SIBISIIOTCS aKTaMu
apOUTPaXHOTO CyJa: OHM BCTYNAalOT B 3aKOHHYIO CHIIy M 00JalaroT
CBOMCTBaMHU O00S3aTEIILHOCTH, HCIOJHUMOCTH, HEONPOBEPKUMOCTH,
JIOJDKHBI COOTBETCTBOBATh TPEOOBAHUSM, MPEABIBISICMBIM MPOIIECCY-
anpHOW GOPMOH, U T.II.

§ 10. IlepecmoTp cyaeOHBIX AKTOB
apOoMTpa)KHOIO cyaa

[ToTHOCTBIO HMCKIIIOYUTH BO3MOXKHOCTH CYAEOHOW OLIMOKM WIH
3II0yNOTpeOIcHHsT CyIeOHOM BIIACTHIO B CyJie TEPBOM WMHCTAHIIUU
MPAKTUYECKH HEBO3MOXKHO. [[aHHOW NPUYMHON M BBI3BaH K JKHU3HU
MHCTUTYT NEPECMOTpPa CYACOHBIX aKTOB.
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B apOutpaxkHOM mpolnecce cyAeOHbIe aKThl MepecMaTpUBAOTCS
B aleJUTIIIMOHHOM, KacCaIl[HOHHOM, HAJ30PHOM IOPAIKE, a TaKXKe I10
BHOBb OTKPBIBIITMCSI 00CTOSATEIHCTBAM. BBUIY CYIIECTBEHHBIX OTIIH-
YU OT TPaKIAHCKOTO IPOIeccCa PacCMOTPHM CHCTEMY IEepecMOTpa
Oomee oapoOHO.

Anennayuonnslii nepecmomp HE BCTYNHBIINX B 3aKOHHYIO CHITY
CyIeOHBIX aKTOB OCYIIECTBISETCS OTICIBHON CyneOHOW WHCTAHIIH-
el — apOnTpaKHBIMHU aNEeIUIIIMOHHBIME CYIaMHU.

[IpaBoM amemIaOHHOTO 00KaTOBaHUS HA/lEIeHBI BCE JIUIA, y4a-
cTBytonue B jgenie. Ilomath skamoOy Ha pelieHHEe Cyaa IEepBOW HH-
CTaHIIMW TAaK)K€ MOTYT JIMIIA, HE MPHUBJICYEHHBIC K yYacTHIO B JIEIE,
0 IpaBax W OOS3aHHOCTSIX KOTOPBIX apOWTPa)XHBIH CyI TMPHHSI CY-
JIEOHBIN aKT.

Ecnu 3akoHOIaTENNECTBOM HE MPEAYCMOTPEHBI HHBIE CPOKH BCTYTI-
JIeHUs B 3aKOHHYIO CHIIy CYAEOHBIX aKTOB, peIleHHe apOUTpa)KHOTO
Cylla MOKET OBITh 00’KaJIOBAaHO B ANEIIISAIIMOHHOM IMOPSIKE B TEUCHHE
Mecsma mnocie ero npuHATusA. O0XaTOBaHUIO IMOAJIEXAT TOIBKO Cy-
neOHbIe aKThl apOMTPaXXKHBIX CYIOB CyObekToB P®d. AmemrsinonHas
Kaoba TojaeTcs 4yepe3 apOWMTpaKHBIH Cy[, NMPHUHSBIIAK pelIeHHe
B niepBoi nHCTaHIWU. OH 0053aH HANPaBUTh KaJ00y BMECTE C JIeJIOM
B COOTBETCTBYIOIIUH apOUTPaXHBIN CY] aNeIUIIMOHHON WHCTAaHIIAN
B 3-JTHEBHBIN CPOK CO JIHS OCTYTUICHHSL.

TpeboBaHus K COJEpX aHUIO U O(DOPMIICHHUIO aleIUISIIMOHHON Ka-
J00BI ¥ MPHUIJIATaeMbIX K HEW JOKYMEHTOB C)OPMYIHPOBAHHI B CT. 260
AIIK P®. Ilpexae Bcero OTMETHM HEOOXOIMMOCTH TPaMOTHOTO
000CHOBaHUS B Hell TpeOOBaHMIA 3asBUTEINS CO CCHUIKOW Ha 3aKOHBHI,
VHBIC HOPMAaTHUBHBIC MTPABOBEIC aKThl, OOCTOSATEIBCTBA Aelia U UMEF0-
myecs B JieNie J0Ka3aTelnbCTBa, HEOOXOAUMOCTh MPHIIOKEHHUS JIOKY-
MEHTOB, CBUJICTEIHCTBYIOLIMX 00 OIUIaTe TOCYAaPCTBECHHOM MOILTUHBI
B pa3mepe 50% cTaBKH, YCTAaHOBIEHHOW NpU OOpaIlleHHH B CYJ Iep-
BOHM MHCTaHIMH, JTHOO JOKYMEHTOB, TOJTBEPKAAIONIUX MPABO Ha IO-
Jy4eHHUeE JIbTOTHI MO YIUIATe TOCYJapCTBEHHOM MOLUINHBIL, TNO0 X0aa-
TaliCTBa O MPEJAOCTABIICHUU OTCPOYKH, PACCPOUKH €€ YIUIAThI Wik 00
YMEHBIICHUH pa3Mepa rocyJapCTBEHHON MONUIHHBIL.

[Nonaya aneyuIsSIMOHHON JKaja00bl HAJUICKAIIUM CYOBEKTOM, C CO-
OmogeHueM TpeOOBaHMM, TPEABIBIsIEMbIX K ee (GopMe M coaepka-
HUIO, BJe4eT o0s3aTenbHOe BO30YKACHUE aNeUIUOHHOTO TMPOMU3-
BOJICTBA.
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[Mpu HaNMMYMK yKa3aHHBIX B 3aKOHE OOCTOSITEILCTB apOUTPAKHBIN
CyJl OCTaBJISIET ajno0y 0e3 IBMXKCHHS WM BO3BpamiaeT ee. Bompoc
0 BO30Y’K/JICHUU aIeJUISIIMOHHOTO MPOU3BOJICTBA JIOJDKEH OBITh pelieH
CYJIOM B 5-JHEBHBII CPOK CO JIHS MOCTYIUICHUS Kajlo0bl B apOuTpax-
HBIW CyJ] aneJUISIIIMOHHON MHCTaHIIUH.

Ocmasnerue scanobwi 6e3 0gudiceHus — hopMa IpoIecCyaTbHOTO
pearupoBaHusl Cyla Ha HECOOTBETCTBHE KaloObl TpeOOBaHUSM,
MIPEIBSBISIEMBIM K €€ (hopMe U COoIep KaHuIo.

Anennsiyuonnasn dxcanoba 038pawyaemcsi CyIoM B CIIy4asx, €CIH:
OHA TIOJ[aHa JIUI[OM, HE MMCIOIIUM TIPpaBa Ha 00KajloBaHUE CyIEOHOTO
aKkTa B MOPSIJIKE aneJUISAIMOHHOIO MPOU3BOJCTBA; IOJl[aHa Ha CyJe0-
HBII aKT, KOTOPBIH HE 00XKAITyeTCs B MOPSJIKE aleUISIIUOHHOTO TPO-
M3BOJICTBA; OHA IMOJIaHa M0 UCTCYCHUU CPOKA MOJauu aneUISIIHOHHON
KalloObl, HE COJEPKUT XOJaTaliCTBa O €ro BOCCTAHOBJICHUU WIIN
B BOCCTAHOBJICHUU MPOIYIICHHOTO CPOKa OTKA3aHO; JI0 BBIHECCHUS
OIIPENICIICHUS O MPHUHATUHU aNCIUISIIIMOHHON kKaloObl K MPOU3BOJICTBY
CyJa OT JIUIa, TOAABLIETO XKajlo0y, MOCTYNHIIO XOAaTaliCTBO O €€ BO3-
BpallleHWH; HE YCTPaHEHBI 0OCTOSTENBCTBA, MTOCTY>KUBIINE OCHOBAHH-
€M ]ISl OCTaBIICHHS Kaj00bl 0e3 IBMKEHUS, B CPOK, YCTAHOBJICHHBIH B
OTIPEICNICHUN CyNla; OTKJIIOHEHO XOJaTalCTBO O NPEIOCTABICHUH OT-
CPOYKH, PacCpOYKH YIUIATBl TOCYAapCTBEHHOW IONUIMHBI WU 00
YMEHBIICHUH €€ pa3Mepa.

O npunamuu aneiissyuoHHOU Hcai0obl ApOUTPAKHBIA Cya arel-
JSIMOHHOW WHCTAaHIIMH BBIHOCHUT OTIpeJeNIeHHEe, KOTOPBIM BO30YKIa-
€TCsI POM3BOCTBO MO aANeIUISIIIMOHHON jKaio0e.

B ompenenennn ykaspIBalOTCS BpeMs U MECTO MPOBEICHUS CYy-
NeOHOTO 3acelaHusl MO0 PAaCCMOTPEHHIO alleUISIIHOHHON KaloObl.
Kommu ompeneneHust HapaBISIIOTCS JTUIAM, YYACTBYIOIIUM B JIelie,
B 5-JIHEBHBIN CPOK CO JAHS MOCTYIUICHHS JKaJIO00BL.

AnesionHas kanoba J0/KHA ObITh PacCMOTPEHA B CPOK, HE
MIPEBBIIIAIONIUI MecsIa CO AHS €€ MOCTYIUICHUS B apOUTPaXKHBIHN Cy T
aneJUISIIMOHHON WHCTAHIIMM, BKIFOYAas CPOK Ha MOJATOTOBKY Jeia K
CylneOHOMY pa30upaTeNbCcTBY W MPHHATHE CyaeOHOro akra (cT. 267
AIIK PD).

ApOUTpaXHBIH CyJl ameUIIIHOHHON HHCTAHIIMH paccMaTpHBAET
JIeTI0 B CyJIcOHOM 3ace/IaHUU KOJUIETHAIBHBIM COCTABOM CyJIEH 10 Tpa-
BUJIAM PACCMOTPEHUS JieNia apOUTPaKHBIM CYJIOM TIEPBOM WHCTAHIMU
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¢ oco0eHHOCTAMH, TpenycMoTpeHHbMHA Ti. 34 AIIK P®. K uunciy
TaKUX 0COOCHHOCTEH MOKHO OTHECTH CIIEYIOIIHE.

K paccmoTpenuto fena B MOpSAAKE aneuIIIrOHHOTO TPOU3BOICTBA
HE TPUBJIEKAIOTCS apouTpakHbie 3acenarend. [1ocKoiIbpKy 3TO mpomns-
BOJICTBO O3Ha4aeT MOBTOPHOE PAaCCMOTPEHHUE Jiea M0 WMEIOUINMCS U
BHOBB TIPEICTaBJICHHBIM JIOKA3aTeNbCTBAM, B Cy/€ aNeIUIIIHOHHON
WHCTAaHOHUU HE INMPUMCHSAIOTCA IIpaBUJia O COCAMHCHHU U PAa3bECANHEC-
HUW HECKOJBKUX TPeOOBaHWU, 00 M3MEHEHNHU MpEeIMeTa WM OCHOBA-
HUS MCKa, 00 M3MEHEHNH pa3Mepa UCKOBBIX TPEOOBAHHMN, O TPEIbSB-
JIEHWH BCTPEYHOTO HCKa, O 3aMeHe HEHaJJIeXKAllero OTBETYHKa,
O MIPUBJICYCHUN K YYACTHIO B Jielie TPEThUX JIHII, a TakKe WHBIE Mpa-
Bwia, ycraHoBieHHble AIIK P® Tonbko mjisi paccMoTpeHus nena
B apOUTpaXHOM cye repBoit mHcTaHmmH (4. 1, 3 cT. 266 AIIK PD).

[Ipu 3asBiIcCHUM B ameIUIAIIMOHHON >kajloO0e¢ HOBBIX TPeOOBaHWM,
KOTOpBIE HE OBUIH MPEAMETOM PACCMOTPEHHS B CyZe NepBO WHCTaH-
UM, CyJ aleUIAIMOHHON WHCTAaHIIMK MPEeKpariaeT Mporu3BOICTBO 110
JIEITy, O YeM BBEIHOCHUTCSI OIIpeNlelIeHre, KOTOPOE MOXKET OBITH 00XKaIo-
BaHO. lIpekpaiieHre MpPOW3BOACTBA 1O AENy BO3MOXHO TaKXKe II0
o0mmM ocHOBaHUsM, npexycMoTpeHHbiM AITK PO.

B ciydae npekpaiieHust mpou3BOACTBA IO aNEJUISIIHOHHON KaJo-
0e MOBTOpPHOE OOpalleHHWe TOTO JK€ JIUIa [0 TeM XK€ OCHOBAaHHUSAM
B apOUTPAXKHBIHN CY/1 C aNeIUISIIMOHHON JKa000H He JOITyCKaeTCs.

OmpeneneHHbIe OTPAHUYCHHS JEHCTBYIOT OTHOCUTENBHO TpeI-
CTaBJICHUS JI0Ka3aTeNbCTB. J[OTIOMHUTENBHBIE JTOKAa3aTENbCTBA MPHU-
HUMAIOTCS apOUTPAKHBIM CYJIOM aNeJUIAIHOHHOW WHCTAHIINH, €CITU
JMIO, yYacTBYIOLIEE B Aejie, 000CHOBAIO HEBO3MOXXHOCTb HUX IMPE-
CTaBJICHUS B CyJ NEPBOW MHCTAHIIMH 110 MPUYHHAM, HE 3aBUCSIIUM
OT HEro, W CyJ NpHU3HACT ATH NPUYUHBI YBAXKUTEIHHBIMH. Takum
o0Opa3oM, mpeAcTaBiIeHUE JTI0O0r0 HOBOTO JI0KAa3aTeIbCTBA JOJDKHO
OBITh COIpPSDKEHO C IMOJadeil COOTBETCTBYIOILErO XOAaTalcTBa
(o mproOLIeHNH K ey HOBBIX MUCbMEHHBIX J0Ka3aTelbCTB, IPOBe-
JEHUH DKCHEPTU3bl U T.A.), B KOTOPOM OOOCHOBBIBAIOTCS MPUYUHBI
HENpPEeACTaBICHHUsI COOTBETCTBYIONINX JI0KA3aTENbCTB B CyA HEpBOi
HWHCTAaHIIUU, U C YJOBJIICTBOPCHHUEM TaKOI'O XOL[aTaI\/'ICTBa CyaoM.
B 3TOM ciyyae BO3MOXHO MCIOJIB30BaHHE BCETO CIEKTpPa CPEJICTB
JOKa3bIBaHUA, TaK K€ KaK U B CyIC HCpBOfI HWHCTaHIIUH.

Koraa o0kaimyeTcst TOJIbKO YacTh pellieHHs, apOUTPaXKHBIN Cy/1 are-
JSIMMOHHOW MHCTAHIIMK TIPOBEPSET €ro 3aKOHHOCTh U 0OOOCHOBaHHOCTD
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TOJBKO B 00KAIyEeMOW YacTH, €CIU MPU ITOM JIUIA, YIACTBYIOIIHE
B JieJie, HE 3asBSAT BO3pakeHUM. BHE 3aBUCHUMOCTH OT JIOBOJIOB, CO-
JepKaIIuXcs B Kamobe, Cy 1 aneJUIAIHOHHOW HHCTAHITUH TPOBEPSIET,
HE HapYIICHBI JIU CYJOM IEPBOW WHCTAHIIUH HOPMBI TIPOIECCYalb-
HOTO TIpaBa, SBISIONINECS OC3yCIOBHBIM OCHOBAaHHEM JJISI OTMCHBI
pereHus.

[lo pe3ynmpTaraM pacCMOTPEHHS aNeUIAIIHOHHON KaJloOBl apOuT-
PaXHBIA CyJ IPUHUMAET CyAeOHBIH aKT, UMEHYEMBbI MTOCTAHOBIICHH-
€M, KOTOPBIM BIPaBe OCTABUTH PEIICHHE apOUTPaKHOTO CyJla MEPBOH
WHCTaHIIMU 0e3 M3MEHEHUs, a alelUIIHOHHYI0 Kalo0y — 0e3 yIoB-
JIETBOPEHHUS; OTMEHHUTD WJIM H3MEHHTH PellleHHe CyJa IepBOi HHCTaH-
[IUU TIOTHOCTBHIO WJIM B YaCTH W MPWHSTH MO JIETy HOBBIA CyAeOHBIN
aKT; OTMEHHUTPH PEIICHHE TOJHOCTHIO WM B YAaCTH U MPEKPATUTH MPO-
W3BOZICTBO IO JIeTy JIMOO OCTaBUTh MCKOBOE 3asBJIIeHHE 0e3 paccMoT-
PEHHSI ITOJTHOCTHIO WIIH B YaCTH.

[TocTaHoBNEHME Cyna amneUIANMHUOHHOM WHCTAHIUU BCTYMHaEeT
B 3aKOHHYIO CHJIy CO JHS €ro MPUHATHS; KOIMHUS 3TOr0 aKTa HaIpas-
JsieTCs JIUIaM, YYACTBYIOIINM B Jielie, B S-THEBHBIN CPOK CO JHS €ro
MIPUHSTHS.

ITocTanoBieHne cyAa ameUIIIMOHHON WHCTAHITMM MOXET OBITh
00aI0BaHO B KaCCAIIHOHHOM TIOPSI/IKE.

Oborcanosanue onpedenenuil apobumpaxcuozo cyoa. B ciydasx,
npexycMoTpeHHBIX AIIK P®, MoryT ObITH 00>KajOBaHbI B aleIIsIIH-
OHHOM TIOPSZIKE U OTIPeJIeNIeHUs] apOUTPa)KHOTO CyJia IepBOi WHCTaH-
uuu. [Ipu 3TOM HMEIOTCS B BUAY TOJNBKO T€ OIPENENICeHUs, KOTOPhIS
MOIJIEKAT 00KaJIOBaHUIO COTJIACHO 3aKOHY WM MPETSITCTBYIOT Jailb-
Helimemy aBrkeHuto nena (4. 1 cr. 188 AIIK P®). Anemnsunonnas
xkano0a Ha ompejeNeHre MOXET OBITh TOJaHa B CPOK, HE TPEBHI-
IIAFOIIMK Mecsilia CO JTHS BBHIHECEHUS ONPECTICHHS, eCIIM HHOM CPOK
He ycraHoBieH AIIK P® (u. 3 cr. 188).

AnemsiuonHas xanoda Ha omnpejeliecHue apOUTPaXKHOTO Cyjna
MIePBOIl MHCTAHIIUU pa3peIraeTcs B MOPSAKE, MPEIyCMOTPEHHOM st
PaCCMOTpPEHUS aNeUIAIMOHHBIX JKajl00 Ha pElICHUE CyAa, C yU4eTOM
HEKOTOPBIX OCOOEHHOCTEH.

Tax, areuIIIMoHHBIC )KaJT00BI Ha ONPEeIICHIS apOUTPaXKHOTO CyIa
TIePBOM WHCTAHIIMU O BO3BPAIICHUN MCKOBOTO 3asBJICHHUSA U Ha JPYTHC
OTIpeNIeICHUS, KOTOPBIE MPETSATCTBYIOT NaTbHEHIIIEMY IBIKCHUIO Jea,
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paccMaTpuBaIOTCA B CPOK, HE TpeBsImatonuii 10 gaei co AHs mocTy-
TUTEHUS TaKOW KaJloOwI B ¢y (4. 2, 3 c1. 272 AIIK PD).

Ilepecmomp 6cmynuuiux 6 3aKOHHYIO CUNLY CYOeOHbIX aKmog ap-
OUMPAXNCHBIX CYO08 8 KACCAYUOHHOM NOpAOKe TaKKe MPOU3BOAUTCS
B paMKaX OTACIbHOH Cy/ieOHOW MHCTAaHIMU — (elepatbHOro apOuT-
PaKHOTO Cy/a OKpyTa.

IlepecMOTpy B KacCallOHHOM IOPSAIKE MOAJIEKAT CyAeOHbIE aKTh
apOUTpaKHBIX CYIOB CyOBeKkTOB PD 1 apOUTpaskHBIX aNeIUIITHOHHbBIX
CyIlOB.

[IpaBoM Ha mozayy KaccallMOHHOH *ajloObl 00JagaroT Iuua, y4a-
CTBYIOLIME B JIeie, a TAKXKE JIMIA, O paBax U 00A3aHHOCTAX KOTOPBIX
NPUHAT CyaeOHBIN aKT.

KaccaunonHnas >xanmoba monmaercss B apOMTpaXKHBIH CyJ Kaccalu-
OHHOI MHCTaHIIUY Yepe3 apOUTpaXKHbIN CyJ, IPUHSIBIIUHA pEeLICHHUE.

Kaccammonnas jxamoba MoXeT OBITh TMOJaHa B CPOK, HE TPEBBI-
IIAFOIIMH 2 MECAIEB CO THS BCTYIUICHHUS B 3aKOHHYIO CHUTYy OOXKalye-
MBIX PEIIEHMS, IIOCTAHOBICHUSA apOMTPa’KHOTO CyZad, €CIU MHOE He
npeaycmotpero AIIK PO.

ITomHOMOYHMA CyJa KacCallMOHHOW MHCTAHIMH Ha dTale NPUHATUSL
KanoObl aHANOo2UYHbl TIOJIHOMOYUSM CyJa amneUIIIUOHHOM HHCTaH-
MM — KacCalMoHHas kano0a, MoJaHHas HAAJIeKaIIUM CyOBEKTOM C
co0utoZieHneM TpeOoBaHUH, IPEABABIIEMBIX K ee (opMe U coaepka-
HUIO, & TaKXe IMPWIAraéMbIM JOKYMEHTaM, MPUHHMAETCS CYIOM,
B IIPOTUBHOM ciy4ae kajio0a, B 3aBUCUMOCTH OT JAOMYLIEHHBIX Hapy-
LIEHUH, ocTaBisieTcs: 0e3 ABIKECHUS MM BO3BPAIIACTCS.

Bompoc o mpuHATHH KanoObl pemaeTcs CyAbedl eIUHOIUYHO
B 5-IIHEBHBIM CPOK CO JAHS €€ MOCTYIUIEHUS B CyJ KacCalHMOHHOM
MHCTAaHIIMU. Komuu coOTBETCTBYIONIErO ONpEJENeHNs ¢ YKa3aHHuEeM
BpPEMCEHHU MPOBEJCHHS CyJeOHOTO 3acelaHusl HANPABISIOTCS JIHIAM,
Y4acTBYIOIIMM B Jieie, He T03Hee CIeAYIONEero AHs Mocie AHS ero
BBIHECEHHUSI.

3aKOHOM TIPEAYCMOTPEHO IPaBO CyJa KacCallMOHHON MHCTaHIIMH,
MIpU HAIMYAH XOAATAaNHCTBAa JINIA, YIACTBYIOIIETO B JieJie, IPUOCTAaHO-
BHTH UCTIOJTHEHNE CYJeOHBIX aKTOB, MPUHATHIX apOUTPAKHBIM CYIOM
MEepBON M aneIAIUOHHON MHCTAHIIUNA, TPU YCJIOBUH, YTO 3asBUTEIb
000CHOBaJ HEBO3MOXKHOCTb WM 3aTPyJHHUTEIBHOCTH IIOBOPOTA HC-
MOJTHEHMYSL.
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Ucxons u3 cmeicna AIIK P®, apOutpaxHbIil Cy KacCalnOHHOMN
WHCTAHITUU 00513aH MPUOCTAHOBHUTH MUCTIOJHEHUE aKTOB HIKECTOSIITIX
CyIIOB, €CJIH JIMIIO, XOJATalCTBYIOIIEe O TAaKOM IPHOCTAaHOBJIECHHH,
MIPEIOCTAaBUT APYTOM CTOpOHE IO ey OOecredeHne BO3MEIICHUS
BO3MOKHBIX yOBITKOB (BCTpeuHOE obOecredeHue) myTeM BHECEHHUs Ha
JETIO3UTHBIA CYeT apOUTPAXHOTO CyJa KacCallMOHHOM WHCTaHIIUN
JIEHEKHBIX CPEJICTB B pa3Mepe OClapuBaeMoil CyMMBI THOO TpeaocTa-
BUT OAHKOBCKYIO TapaHTHIO, TOPYYUTENECTBO MM HHOE (PHHAHCOBOE
obecrieueHue Ha TY )K€ CYMMY.

Jleno paccMaTpuBaeT KOJUIETHAJIbHBIA COCTaB CyJied B MECSUYHBIN
CPOK CO JHA MOCTYIUICHHUS XKasloObl BMECTE C JIETIOM B CY/I KacCallloH-
HOU MHCTAHIIAH.

PaccmoTpenue jgena cyaoM KacCallMOHHOM WHCTAHIMM HWMeEEeT
CBOIO CIEIU(UKY, 00YCIOBIECHHYIO TeM, YTO OCHOBHAs €ro 3ajada —
MPOBEPHUTH 3aKOHHOCTH PEIICHUH, TOCTAHOBIICHUH, TPUHATHIX apOuT-
PaXHBIM CyJIOM NEPBOM M aNeUSIIUOHHONM MHCTAHLUN, T.€. YCTaHO-
BUTbH NPABUIILHOCTh IPUMEHEHHSI HOPM MaTEPHAIBHOTO MIpaBa U HOPM
MPOIECCYANBHOTO TpaBa MpH PACCMOTPEHUH Jelia U MPUHATHHA 00XKa-
JyeMoro cyAeOHOro akTa, B TMpeeNax JOBOOB, COAEPIKAIUXCS
B KacCaI[MOHHOM kajlo0e ¥ BO3PaKEHUSIX OTHOCHTEIHHO JKaJIOO0BI.

HesaBucumo oT 10BOJOB, CoAepk AIIUXCS B KACCALIMOHHOM >Kajo-
0e, apOUTPaKHBIA Cy/] KaCCAllMOHHON WMHCTAHIIUHM TPOBEpsET, HE Ha-
PYIIEHBI M apOUTPAKHBIM CYJIOM TIEPBOH U aneUISIIMOHHOW HHCTaH-
U HOPMBI IMPOLIECCYaTbHOTO TPaBa, SBJISFOINMECS Oe3yCIOBHBIMU
OCHOBaHUSIMH JUII OTMEHBI JAHHBIX CYJIEOHBIX aKTOB.

[To pe3ynbpTaTaM paccMOTpeHHs Aeia CyJl KaCCallMOHHOW MHCTaH-
LMW BIPaBe OCTABUTh PEIICHUE apOMTPaKHOTO Cy/a NMEepBON MHCTaH-
Uy ¥ (WIM) TOCTAHOBIEHHE CyJa amlelUIIIMOHHON WHCTaHIUU 0e3
W3MEHEHMUsI, a KaCCAllMOHHYIO Kajo0y — 0e3 yJIOBJICTBOPEHUS; OTME-
HUTb WIM U3MCHHUTH PEIICHHUE Cyla MEepBOW MHCTAHIMU U (UIIU) IO-
CTAaHOBJICHHUE CYJla aNeJULIIIMOHHON HMHCTAHIUU MOJHOCTHIO WIH B
YacTU U, HE TMepenaBasi AeJi0 Ha HOBOE PACCMOTPEHUE, MPUHSITH HO-
BBIH CYyJICOHBIN aKT; OTMCHUTh WM U3MECHHUTH PEIICHUE CyJa TIepBOU
VHCTaHIMM U (WJIM) TOCTaHOBJICHUE CyJa aleIUISIIIMOHHOW WHCTAHIMU
MIOJIHOCTHIO WJIM B YaCTU M HAIPABUTH JIET0 Ha HOBOE PACCMOTPEHHUE B
COOTBETCTBYIOIIUI apOUTPaXKHBINA CYJ, PEUICHUE, MOCTAHOBICHHUE KO-
TOPOTr0 OTMEHEHO WM U3MEHEHO, €CJIM ATHM CYIOM HapYIICHBI HOPMBI
MIPOIIECCYaNbHOIO TpaBa, SBISAIOMIMECS O0e3yCIOBHBIMH OCHOBaHHMEM
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JUTSE OTMEHBI PEIIeHMsI, TOCTAHOBJICHHS, WJIM €CIT BBIBOJIBI, COJEpKa-
Hyecsi B 00KalmyeMbIX aKTax, He COOTBETCTBYIOT YCTAHOBJICHHBIM I10
neny (hakTHIeCKuM OOCTOATENHCTBAM WIIH MUMEIOIUMCS B JIEJIe JTOKa-
3aTeIbCTBAM.

[Ipu HanpaBieHny Jeia Ha HOBOE PacCMOTPEHHE CYJ MOXKET yKa-
3aTh Ha HEOOXOAMMOCTH PACCMOTPEHHSA [IeNIa KOJUIETHAIBHBIM COCTa-
BOM CyZaei u (M) B MHOM CyZeOHOM COCTaBe; OTMEHUTH HITH H3Me-
HUTbH pEIlIEHHUE CyJla IepBON MHCTAHIMK U (WJIM) IOCTAaHOBJIECHHUE CyAa
aneIUIIUOHHON MHCTaHIUH MOJHOCTBIO WM B YacTH M IEepenaThb Jae-
JI0 Ha PacCMOTPEHHUE APYroro apOMTPa)KHOIO CyJa IEepBON WM amen-
JSIIMOHHOM MHCTaHLUHU B IIpelesiaX OJHOIO U TOro XK€ CyIeOHOro
OKpyra, €Ciy yKa3aHHbIE CyJeOHbIC aKTbl IIOBTOPHO IPOBEPSIOTCS
apOUTPaXHBIM CyIOM KacCallMOHHOW HHCTaHLUUU M COJEPIKaIIUecs
B HUX BBIBOJIbI HE COOTBETCTBYIOT YCTAHOBJICHHBIM 10 JIeNly (aKTude-
CKUM OOCTOATENBCTBAM WJIM MMEIOLIMMCS B /€€ J0Ka3aTelbCTBaM;
OCTaBUTh B CHJIE OJHO W3 paHee MPHUHATHIX IO JENly pEIIeHUH WIN
[IOCTAaHOBJICHH; OTMEHHUTH PEIICHHUE CyJla IEPBOH MHCTAHLUH U (UJIH)
[TOCTaHOBJICHUE CyJla aleUIAUOHHOW MHCTAHIUHM MOJHOCTBIO MIIU B
YacTH U NPEKPATUTh MPOU3BOACTBO IO Jey JUO0 OCTaBUTh MCKOBOE
3asBJICHUE 0€3 PACCMOTPEHUS MTOJTHOCTHIO WX B YaCTH.

[Ipu 3TOM OCHOBaHMS AJIS1 U3MEHEHUS] U OTMEHBI CyIeOHBIX aKTOB
aHano2u4Hbl N3yYEHHBIM B paMKax IpaKIaHCKOro Ipoliecca.

[lo pe3ynpTaTamM pacCMOTpPEHHs KajloObl apOUTPasKHBIN CyJ Kac-
CAllMOHHOW MHCTaHLUMH MPUHUMAET CyACOHBIH aKT, UMEHYEMBIH IO-
CTaHOBJICHUEM.

Ilepecmomp cyoebuwvix akmos @ nopsoke Hadzopa — ocodas, uc-
KIIIOUUTENbHAs CTaqus apOUTPaKHOTO mporecca. DaKTUYECKH 3aKo-
HOJIATEJIBHO TapaHTUPOBAaHHAas BO3MOXHOCTh IEPECMOTpa pEIICHUS
CyJa 3aKaH4MBaeTcs B apOMTPaKHOM IIPOLIECCE PACCMOTPEHHEM Jienia
B KacCallMOHHOW MHCTaHLIWHU. 3aKOHOM YCTaHOBJIEH OCOOBIH MOPSAOK
BO30Y>KJIEHHUS U OCYIIECTBICHHUS HAI30pHOTO MEPECMOTpa, ONpeAeIeH
JWIIb OAMH CyJOeOHBIH OpraH, OCYIISCTBISIOIIMH Takod mepe-
cMOTp, — Brictmii ApOutpaxusiii Cyx PO u ycraHoBieHBI coBep-
LICHHO WHBIE OCHOBAHMS AJISI M3MEHEHHSI WJIM OTMEHBI CyJICOHBIX aK-
TOB B HOpsiIKE Haa30pa. ITO — OCHOBHBIE MOJIOKEHUS, TOKa3bIBAO-
LI1e NCKIIIOYUTENbHBIN XapakTep JaHHOM CTaJuu Mpolecca.

Cucrema nepecMoTpa CyJaeOHBIX aKTOB B MOPSAJIKE HAI30pa UMEET
TpEeXCTyIEeHYaThl Xapakrep. [lepsoiii sman — 1o/a4a 3asiBIECHUS WIN
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MIPEJCTABIEHUS] O MEPecMOTpe CyAeOHOro akTa B MOPSAKE HAI30pa.
[IpaBoM ocmopuTh B MOpsAAKE Haa30pa CyAeOHBIE aKThl 00JamaroT
JIMIIA, YYacTBYIOUINE B JIeJe, a TaKKe JINIA, YbH MpaBa M 3aKOHHBIC
WHTEPECH 3aTPOHYTHI CyAeOHBIM MOCcTaHOBIeHHEM. CpoK Ha Mojaavy
3asiBIIGHUS] WJIM TIPEACTaBICHHS — 3 MecAla cO AHS BCTYIUICHHUS
B 3aKOHHYIO CHJIy MOCJEIHEro OCMapHhBaeMOro CyAeOHOro akTa II0
JAHHOMY JIeNTy, €CITd WCYEpIaHbl JPYyrre MMEIOIIHECs] BO3ZMOKHOCTH
JUI IIPOBEPKU B CyIEOHOM IOpSAAKE 3aKOHHOCTH YKa3aHHOTO aKTa.
Bonpoc o npunsTHY 3a8BIEHUSA MM IPEACTaBICHUS K IPOU3BOICTBY
paccMaTpHBaeTCsl E€IWHOIMYHO CyIbell Bricmero ApOWTpa)xHOTO
Cyna P® B 5-mHEBHBIH CpPOK CO JHS €r0 IOCTYIUICHHS B BoICTImiA
Apourpaxusiii Cyn PO.

B cimydae, ecnmu He COOMIONCHBI CPOKH OOpaIeHUS B apOUTpak-
HBIH CyJ HaJA30pHOW MHCTAHLIMHU WIM TpeOOBaHUs, NPEABIBIIEMBIE K
dbopMe U comepikaHUIO 3asiBJICHUS (MPEICTAaBICHUS), €CIIU 10 MPHHS-
TS 3asBIEHUS (IIPEICTABICHUS) K PACCMOTPEHUIO OT 3asBUTEJIS I10-
CTYIHJIO XOJATalCTBO O €ro BO3BpAIlCHHH JHOO €ciu 3asBICHUE
(mpencraBieHue) MOJAHO 10 MCTEUEHUH CPOKA, YCTAHOBJIEHHOIO IS
MOJaud, U HE COACPKUT XOJATaliCTBA O €ro BOCCTAHOBJICHHH HIIU
B BOCCTAHOBJICHUU MPOITYIIEHHOIO CpOKa OTKa3aHO, CyA BO3BpallaeT
3asBIiieHNE (TIPECTaBIICHHE).

3asBieHNE WIN MPEICTABICHUE O MEPECMOTpE CylNeOHOro akTa B
MopsiJIKe HaJ30pa, MOAaHHbIe ¢ coOmoaeHneM TpedoBanuii AITK P,
NPUHUMAIOTCS K TPOU3BOACTBY Briciero Apoutpaxnoro Cyna PO.

O npuHATHM 3a8BICHUS WIM NPEICTABIEHUS K IPOU3BOACTBY BBI-
HOCHUTCS OIpelesicHHe, KOTOPBIM BO30YXIaeTcs Haa30pHOE IMPOMU3-
BozcTBO. Konus onpenenenus HalpasiseTcs MLy, OJaBIIEMy 3asiB-
JIeHWe WU TpeacTaBieHue. HeobXoauMo OTMETHTBh, YTO paccMOTpe-
HHUe noctynaromux B Beicimit Apoutpaxusiii Cyn PO obpamenuii o
MepecMoTpe JieN B MOpSAKE Haa30pa peraaMeHTupyer, nomumo AIIK
PO, eme u [opsinok opranuzanuu paboThl IO PACCMOTPEHUIO 3asiBIe-
HUM W TIPEJCTaBICHUII O MEPEecMOTpe CyAEOHBIX aKTOB B MOPSIKE
Haj3opa B Brictiem ApOutpaxunom Cyne Poccutickoit ®denepanuu
(yTB. pacnopskenueM [lpeacenarens Breicmero Apoutpaxknoro Cyna
PO ot 11 nexabdps 2002 1. Ne 64).

B onpeneneHun o NpUHATHM 3a8BICHUS WM IPEJCTaBICHUS K
MPOMU3BOJICTBY MOXKET OBITh YKa3aHO Ha HCTpeOOBaHHE Aeia U3 ap-
ouTpaxxHoro cyia. B aToM ciydae Komus onpeesieHus HalpaBiseTCst
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B apOUTPaKHBIA CyJ, KOTOPHIN JIOHKEH B S5-THEBHBIA CPOK CO JHS
MOJIyYeHHS] KONUHU OTpEJENICHUs HAlpaBUTh HCTPEOOBAHHOE IENI0
B Bricmmit ApGutpaxnsiii Cyx PO.

Tak ke Kak W NpH MEepecMoTpe Jieja B CyAe KacCallMOHHOW WH-
CTaHIMM, Ha 3Tale HaJA30PHOrO MEPEecMOTPa BO3MOXKHO IIPHOCTAHOB-
JIEHHE HMCIIOJHEHUS! OclapuBaeMoro cynebHoro akra. Bompoc o mpu-
OCTaHOBJICHHMM pelaeTcsi B CyNeOHOM 3acellaHMU KOJUIETUAJIbHBIM
coctaBoM cyzaelr Beicmero Apburpaxsoro Cyma P®. Ilo pesynbra-
TaM PacCMOTPEHUS BBIHOCUTCS OIPEAEIICHUE.

[locne BO3OyXIeHHS HAA30PHOTO NPOU3BOJACTBA 3asBICHHE WIH
NpeACTaBICHUE TEPEXOTUT BO 6MOPYIO CIMAOUI0 HAO30PHO20 NPOU3-
600cmea — HANpaBISIETCS B COCTaB CyJei, KOTOPBIA B CyaeOHOM
3acelaHNM KOJJIETHAJIbHO paccMaTpuBaeT oOpamienue. [Ipu sTom yua-
CTBYIOILIME B JIENI€ JIMIIa HE U3BEIIA0TCS.

Cornacao cT. 299 AIIK P® 3asBieHre nim npeacTaBieHne JOK-
HO OBITH PacCMOTPEHO B CPOK, HE MPEBBIMIAIONINI MecsIa co JHA
MOCTYTUIEHUS 3asBJIEeHUs (MIpencTaBieHus) B Boicmuit ApouTpakHbIi
Cyxn P® nnm co g nocryruienus: B Beicimmit Apoutpaxusiii Cyn PO
Jiena, eCIIM OHO OBUIO UCTPEOOBAHO M3 apOUTPAXKHOTO Cya.

Ha nanHOM 3Tame apOWTpakHBIH CyIl ONpenensieT, UMEIOTCS JIH
OCHOBAHUS ISl IEPECMOTPa OCIIAPUBAEMOr0 CyIeOHOTO aKTa, UCXOIA
U3 I0BOJIOB, COAEPKAILMXCS B 3asiBJICHUN WIH NIPEICTABICHUH, a TaK-
Ke U3 COoZepKaHMs ocrapuBaeMoro cyieOHoro akra. Kak yxe Obuio
CKa3aHO BBIILIE, OCHOBAHUS U1 U3MEHEHHs WJIN OTMEHBI B IOPSIKE
Ha/30pa CyA€OHBIX aKTOB CYLIECTBEHHO OTIMYAIOTCA OT YCTaHOBJICH-
HBIX JUISl CYZOB aneUIIIMOHHON U KacCallMOHHOM WHCTAHIIUH.

CyneOHble aKkThl apOUTPaKHBIX CYJOB, BCTYMHUBIIUE B 3aKOHHYIO
CUIy, TMOAJIKAT U3MEHEHHUIO MM OTMEHE, €CIIU IPU PacCMOTPEHHUU
nena B nopsake Hanzopa [pesnanym Briciiero ApOutpaxnoro Cyzaa
P® ycraHOBHUT, 4TO ociapuBaeMblii Cy1eOHBIN aKT HapyIIACT:

1) emuHOOOpa3ue B TOJKOBAaHMHM W NMPHUMEHEHUW apOUTPaKHBIMH
CylaMu HOPM IIpaBa;

2) ipaBa M CBOOOIBI YEJIOBEKA M TPaskIaHWHA COTJIACHO OOIIETIpH-
3HAHHBIM IIPUHIMIIAM M HOPMaM MEXIyHapOJHOI'O IpaBa, MEXAyHa-
pOAHBIM jioroBopam P®;

3) mpaBa U 3aKOHHBIC HHTEPECHI HEONIPEAEICHHOTO KpyTa JIUI WX
WHbIE Ty OJIUYHbIE HHTEPECHL.
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DaKTUYECKH pacCMaTpUBAEMbIl 3Tall HAA30pPHOrO IEepecMoTpa
Y TIOCBSIIIICH TMPEABAPUTEIHLHOMY OIPEICIICHUIO HATUYHS WU OTCYT-
CTBUA YKa3aHHBIX OCHOBaHUH.

B cnyuyae mojoXUTENBHOTO PELICHHsI BOIPOCA CYJl BBIHOCUT OII-
penerneHne o mepegade Aena Uit MepecMoTpa OCIapruBaeMoro Cyneo-
HOTO aKTa B MOPSAKE HAA30pa U B S-THEBHBIM CPOK CO JHS BBIHECEHUS
ompeneneHus HampasiseT ero B [Ipesnamym Bricmiero ApOuTtpakHo-
ro Cyna P® Bmecre ¢ 3asBneHneM (TpeacTaBICHUEM) U UCTpeOOBaH-
HBIM U3 apOUTPAKHOTO Cy/a JIEIOM.

3axnrouumenvuviti sman HA030pHO20 NPOU3EOOCMEA — PACCMOT-
penue I[pesnanymom Briciiero Apourpaxuoro Cyna PO nena, nepe-
JJaHHOT'0 €My KOJUIETUEN CyAeH.

[pesuanym Bricmero Apoutpaxuoro Cyna PO npaBomouen pac-
CMaTpUBaTh Jieja B IMOPSJIKE HAa30pa MPH HAIMYUH OOJIBIIMHCTBA
uyneHoB IIpe3unnyma.

Jlumo, oOpartuBIIeecs ¢ 3asBICHHUEM WIIH MTPEICTABIEHUEM O Tepe-
CMOTpe CyneOHOTO aKTa B IMOpSAOKE Haa30pa, ApyTHe JUIa, ydacT-
BYIOLLME B JIeJie, MOT'YT y4acTBOBaTh B 3acenaHuu lIpesunnyma Beic-
mero Apourpaxknoro Cyna PO.

Heno noknanmpiBaetcs cyabeir Bwictiero ApOutpaxknoro Cyna
P® — noxnaguyukom.

Jloksiaquuk m3iaraeT oOCTOSTENLCTBA JIeNa, COJACPKAHUE OCIIaPH-
BaeMOro CyZeOHOr0 aKkTa W JPYTUX MPUHATHIX MO JAHHOMY JIENy CY-
JICOHBIX aKTOB, JOBOJBI, COJIEprKAIUecss B 3asBICHUU (TIpeCTaBie-
HUM), OCHOBAHUs JUIsl TIEPECMOTpa CyJIeOHOTO aKkTa, MOTHBBI, COJEP-
JKallluecs B OIpeJIeNIeHNH Cy/ia O Iepejiade Jieia A pacCMOTPEHHs B
[Mpesuanym Breicmero Apourpaxuoro Cyaa PO.

Jluma, ygacTBytomue B Jielie, €CJIM OHU SBIJIHCH B 3acenanue [pe-
3UAMyMa, BIIPABE N1aBaTh CBOM YCTHBIC OOBSICHEHHSI ITOCIIEC BBICTYIIIC-
HUS CyAbU-TOKIaIUUKA.

[lepBpIM nmaeT OOBACHEHUS IHUIO, OOpaTUBIIEECS C 3asABICHUEM
W TIPEJCTaBIEHUEM O MEePecMOTpe CyJeOHOro aKTa B MOPSIIKE HaJ-
30pa.

[Tocne BeICTYIUICHUS JMIIA, XOAATAMCTBYIOIIETO O IEPECMOTPE CY-
JIEOHOTO aKTa B MOPSIIKEe HA/30pa, IPYTHX JIHII, YYACTBYIOIIUX B JIENC
U TPUCYTCTBYIOIIMX B 3acenanuu, [Ipesuanym Bricmiero Apourpak-
Horo Cyaa P® npuHuMaeT NOCTaHOBJICHHUE B 3aKPHITOM COBEILIAHUU.
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IToctranosnenue Ilpe3nauyma npuHIMaeTcst OOIBIINHCTBOM T'OJIO-
coB cyael. IIpencenarensCTBYOMUI B 3aCEAAHUM TOJNOCYET HOCIE-
HuM. llpn paBeHCTBE TOJIOCOB CyAel 3asBICHHE WIH TPEACTaBICHHE
OCTaBJISIETCS 0€3 yIOBIETBOPCHUSA, a CYINcOHBINH akT — 0e3 M3MeHe-
HUSL.

Ilepecmomp ecmynusuiux 8 3aKOHHYIO CUTY CYOEOHbIX aKMO8 No
6HOBb OMKPLIGUIUMCS 0OCTNOSAMETbCMEAM OCYLIECTBISET CyJl, MpHU-
HABUIMH TOCHEIHUIN CyneOHBIN akT M0 JJAaHHOMY JeNly MpH Halu4uu
OCcHOBaHMH, npenycMoTpeHHbIX 1. 37 AIIK P®, uneHTHUHBIX cyIie-
CTBYIOIIMM B TpaKAaHCKOM mporiecce. [Ipu 3ToM, Kak pa3bsCHEHO B
noctaHosnennn llnenyma BAC PD ot 12 mapra 2007 r. Ne 17
«O mpumeHeHnn ApPOUTPaKHOTO MPOIECCYATHHOTO Koaekca Poccwuii-
ckoii @enepanuy MpU MEPECMOTPE BCTYNHBIIUX B 3aKOHHYIO CHITY
CyZneOHBIX aKTOB MO BHOBBH OTKPBIBIIMMCS OOCTOSITENBCTBAM», IEpe-
CMOTp IO BHOBBH OTKPBIBIIMMCS OOCTOSITENLCTBAM CYIEOHBIX aKTOB
apOUTpPaXKHBIX CYJOB aNCIUIAIIAOHHON W KacCallMOHHOW WHCTAHIIHM,
MPUHATHIX B TIOPAJKE Hax3opa CyneOHBIX akToB Bricmero ApOwut-
paxxaoro Cyna P®, koTopsIMH M3MEHEH CyIeOHBIN aKT apOUTPa>KHOTO
Ccyla TIepBOH, ameULIIMOHHON M KACCAITMOHHOW WHCTAHITMH JHOO0
TIPUHAT HOBBIN CYACOHBIN aKT, MIPOU3BOIUTCS TEM CYIOM, KOTOPBIH,
He TepenaBas IeJ0 Ha HOBOE PacCMOTpPEHHUE, U3MEHWIT CyJeOHBIH aKT
00 TPUHSIT HOBEIN CyAeOHBIN akT. B cioydasx, korma apOHUTpaskHEII
CyJI aneJUBIIIMOHHON MIIH KacCallMOHHOW WHCTaHINA 00 [Tpe3ummym
Bricmero Apourpaknoro Cyma P ocrtaBui ocnapuBaeMblil cymeo-
HBIA aKT 0e3 M3MEHEHHs WJIM OCTaBHJI B CHJIE OJMH W3 paHee MPHHA-
THIX TI0 JIeNy CYAE€OHBIX aKTOB, MEPECMOTP MO BHOBH OTKPBIBIIMMCS
00CTOATENhCTBAM POU3BOAUTCS CYIOM, IPUHSBIIINM JaHHBIA aKT.

Takoe xe MmpaBWIO ACUCTBYET B OTHOUIEHUHM MPHUHATHIX CYIOM
aneIUIAIMOHHON, KacCallMOHHOW WM HaJI30pPHON WHCTaHIUHU CyJIe0-
HBIX aKTOB 00 OTMEHE OCIIapHBaeMOro CyJeOHOTO aKTa W MpeKpare-
HUU TIPOU3BOJICTBA I10 JIETY WIIK OCTaBJICHUH HCKa 0€3 PaCCMOTPEHHS.

Bo30yxnaercs maHHBIA BUJ TEpecMOTpa Tojadedl 3asBICHUS B
CyIl, IPUHSBIIUI Cy/IeOHBIN akT. B ciydae, eciu 3asBJICHHE [TOIaHO B
Cyl, HE YNOJIHOMOYECHHBIH OCYIIECTBIATh JAHHBIM BUJ IEPECMOTPA,
00 3asBICHHE MOIAHO ITOCIIE UCTEUYCHUS 3-MECIYHOTO CPOKa CO JTHS
oOHapyXeHus: 00CTOSITENbCTB, SBIAIOLIMXCS OCHOBAaHHEM IJISl Iepe-
CMOTpa, U OTCYTCTBYET XOJATaHCTBO O €TO0 BOCCTAHOBJIICHUH WJIH B BOC-
CTaHOBJICHUH NPOMYIIEHHOTO CPOKa OTKa3aHo, JIM0O He COOII0/ICHBI
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TpeOOBaHMS, TpenbsBIsieMble K (OpME U COJNCPIKAHUIO 3aSBIICHHS,
apOUTpakHBIA CyJl BO3BpaIIaeT ero 3asBuUTeNi0. Ecim ke 3asBicHHE
MIPUHATO, apOUTPAXKHBIN Cy/ paccMaTpUBaeT €ro B cyAeOHOM 3acena-
HUHU B CPOK, HE HpeBI)IIlIaIOH_II/Iﬁ MECsdLa CO AHA MOCTYIUICHUA.

Ilo pesympratam paccMOTpeHHs 3asBICHHS O MEPECMOTPE BCTY-
NMBIINX B 3aKOHHYIO CHIIy PELICHHSA, IIOCTAHOBIIECHUS, OIpPEIAEICHUS
M0 BHOBB OTKPBIBIIMMCS OOCTOATENHCTBAM apOWTPAKHBIN CyHa WIH
MIPUHAMAET PelIeHre, TOCTAaHOBIIEHHE 00 YIOBIETBOPEHHH 3asBICHHUS
M OTMEHE paHee MPHUHATOTO UM CyJeOHOTo aKTa, MM BBIHOCHUT OIpe-
JiesieHue 00 0TKa3e B YIOBIETBOPEHIH 3asBIICHHS.

B ciydae ormMeHBl cyneOHOro akTa 1Mo BHOBb OTKPBIBIIUMCS 00-
CTOATENBCTBAM JIENI0 TIOBTOPHO PacCMaTpPUBAETCS TEM XKe apOuTpak-
HBIM CYyJIOM, KOTOPBIM OTMEHEH paHee MPUHATHIA UM CyJeOHBIH aKT.



PA3OEN VIIl. TPETEUCKUE CYAQbl

I'naBa 23. PaccmoTpeHnne rpakIaHCKuX e
TPETEUCKUMHU CyJaMU

§ 1. [lonsiTHe TPeTECKOr0 pa3dupaTe/ibCTBA

Tperelickuii cyq M3BECTEH Kak HamOoiiee ApeBHsS Gopma pas-
perieHust npaBoBbiX KoH(aukTOB. Kak cieayer m3 Ha3BaHUsA, 3TOT
Cya ABIACTCA TPETbUM, T.C. MIOCTOPOHHHMM M HE3aBHUCHUMBIM IIO OT-
HOIICHHUIO K CHOpAIIUM CTOPOHaM, U €ro 00BEKTUBHOCTH rapaHTu-
pyeTcs TeM 00CTOSATEIBCTBOM, YTO B BBIOOpE CyJIbU y4acTBYIOT 00e
cTOpoHBI KOHpIHKTa. KOHGUASHITNATPHOCTS U ONEPATHBHOCTH MPH
paspenieHny TPaXKIaHCKO-TIPABOBEIX CIIOPOB O0ECTIEYMBAIOT MOCTO-
STHHBIH POCT MOIYJISIPHOCTH U BOCTPEOOBAHHOCTH TPETEHCKUX CYI0B
CO CTOPOHBI YYaCTHMKOB TIPaXKJAaHCKUX MpaBOOTHOoWeHWH. Hau-
Oompiee pazBuTHe B PocCHM MONMyuyminm TpeTecKkhe CyIsl MO pas-
PELICHUIO TPEANPUHHUMATEILCKUX CropoB'. B mociemanue rojbt
(hopMHpYIOTCS TpPETEHCKUE CYIbl M IO Pa3pelICHUI0 HEKOTOPBIX
JPYTUX KaTerOpHii IPaKIaHCKUX JeT’.

B HacToANICEC BPEMSA HOPMATUBHO-IIPABOBYIO OCHOBY HX JCATCIIb-
Hoctu B Poccuu coctaBisiror ['TIK PO 1 3akoH o TpeTeiickux cyaax.

O0beM KOMIIETEHIIUN TPETEUCKOTO CyJa 3aKpervieH cT. 1 yka3aH-
HOTO 3aKOHA, B COOTBETCTBHHU C KOTOPOW B TPETEUCKHU CYJ MOXKET
IO COTJIANIICHUIO CTOPOH IIepPEeaaBaThCs JIFOOOW CITOp, BBITEKAFOIIHA
N3 I'paXIaHCKO-ITPaBOBBIX HpaBOOTHOHIeHI/Iﬁ, €CJIM UHOC€ HE yCTaHOB-
neHo (enepasbHBIM 3aKOHOM.

Amnanmornynas HopMma comepxkutcs B cr. 3 I'TIK P®. CormacHo
9TOM CTaThe MOJABEJOMCTBEHHBIA CyAy CIIOP, BO3HUKAIOIIUNA U3 IPak-
JAHCKHUX MPAaBOOTHOUIEHHWM, A0 MPUHATHSA CYJOM NEPBOM MHCTaHIUHU
MIOCTAHOBJICHUS, KOTOPBIM 3aKAHYMBACTCA PACCMOTPEHHE TIpa)kIaH-
CKOTO JIeTIa TI0 CYIIECTBY, 10 COTJIAIIEHUIO CTOPOH MOXKET OBITh Tepe-
JaH B TPETEWCKHWH CyJ, €Ci WHOE He YCTAaHOBIEHO (enepalbHbIM
3aKOHOM.

' Cm.: Pyukuna I.®., Pyukun O.fO. 3awmta npas cyGbekToB NpeanpuHuMa-
TENbCKON [AEeATENbHOCTU B pamkax HecyaebHow rpaxgaHckon topucamkummn //
ApbutpaxHbiin 1 rpaxkgaHckmn npouecc. 2003. Ne 3. C. 32.

2 CM.: Moxos A.A., MxumapsiH O.FO. K Bonpocy o TpeTeiickoM pa3Gupa-
TenbcTBe «BpayvebHbix gen» // MeamumHckoe npaso. 2006. Ne 1. C. 27-32.
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[IpuBegeHHbIE HOPMBI HE JAIOT MEPEYHS /1€y, KOTOPhIE YIIOIHO-
MOYEH pa3pemaTs TpeTeiickuil cya. B coorBerctBum co ct. 17 3a-
KOHA 0 TPeTeiCKMX CyJax 3TH CyAbl CAMOCTOSTEIHHO PEIIaloT BO-
MpoC O HAIWYUU WU 00 OTCYTCTBHM y HUX KOMIIETEHIIMU IO pac-
CMOTPEHHUIO MEePETaHHOT0 UM CIOpa, B TOM YHCIIE B CIydasx, KOTJa
OJlIHA M3 CTOPOH BO3pakaeT MPOTUB TPETEHCKOro pa3dHpaTenbcTBa
0 MOTHBY OTCYTCTBHS WJIM HEACHCTBHUTENBHOCTH TPETEHCKOTO CO-
TJaneHusl.

AHann3 3aKOHOJATENbCTBA MTO3BOJISAET YTBEPKIATh, YTO TPETEH-
CKOMY CyAy HOJIBEJOMCTBEHHBI JIOOBIE TIPa)kIaHCKO-IPAaBOBBIE
CIIOPBI, €CJIM 3TO HE 3aMpPEIIeHO 3aKOHOJATEIbCTBOM U E€CIH CIO-
psLIME CTOPOHBI OFOBOPHIIM IEpeady CIopa Ha pa3pelleHue Tpe-
TEHCKOro Ccylda IyTeM NHCbMEHHOro cornamenus. Kaxux-mnbo
CHEeIHalbHBIX TPeOOBaHMH K TPETEHCKOMY COTJIAIICHUIO 3aKOH He
MPEABSBIISET.

3akoH oOpamiaeT oco00oe BHUMaHHWE Ha «aBTOHOMHOCTBY TPETe-
CKOTO COTJIALIIEHMS, 3aKIF0YEHHOTO B BUJIE OTOBOPKH B JIOTOBOPE CTO-
poH. Tpereiickoe cornamieHue, Kak ycraHaBiuBaeT cT. 17 3akoHa
0 TpeTelCKHUX CyAax, JOJKHO PacCMaTpUBAThCS KakK HE 3aBHUCSILIEE OT
JIpYyrux yCJIOBHU A0roBopa. BeIBoJ TpeTeNCKOro cyna o TOM, 4TO J0-
TOBOP, COAEPKALIUI TaKyl0 OTOBOPKY, HEJICHCTBUTENEH, B CUITY 3aKO-
Ha HE BJIEUET HENEUCTBUTEIBLHOCTD U CAMOM OrOBOPKH.

Tpetetickoe coriaiieHue He 0053aTEIBHO JODKHO OBITH 0dopmiie-
HO B TeKcTe joroBopa. OHO MOXKET OBITh 3aKIIOUEHO YK€ B Pe3ysbTaTe
WCIIOJTHEHHUS IOTOBOPA WJIH TIOCJIE €r0 MCIIONHEHHS, €CIIN CIIOpP BO3HUK
MEXIy CTOPOHAMH JIOTOBOPA, a TAKKe MEXIy JINI[aMH, KOTOPBIX BOOO-
IIIe He CBSA3BIBAIOT U HE CBS3BIBANIN IOTOBOPHBIE OTHOIICHHS.

Kpome Toro, Tpereiickoe coryameHue MOXeET ObITh 3aKI0YEHO
CTOpPOHAaMH 1O MOBOJY BCEX WMIIN ONPEAEIEHHBIX CIOPOB, KOTOPHIE
BO3HHUKIIM WJIM MOTYT BO3HHUKHYTh MEXIY HUMHU B CBSI3H C KaKHM-
00 KOHKPETHBIM MPAaBOOTHOIIEHUEM (CT. 5 3aKoHa 0 TpeTeicKnX
cyaax).

Pa3spemas komnu3uu, cBs3aHHBIE ¢ 00BEMOM TPETEHCKOrO CO-
[JIAIIEHUS U pacCMaTpPUBAaEMbIM 3THM CYJOM CIOpOM, 4. 2. cT. 421
I'TIK P® conmepxutr HOpMYy, B COOTBETCTBUU C KOTOpPOH pellieHue
TPETEHCKOro cyAa MOAJIEKHUT OTMEHE, eClIM CTOPOHA, OOpaTHUBIIAs-
Cs B CyJ C 3adBJIEHHEM O €ro OTMEHE, NPEJCTaBUT JOKa3aTelIbCTBa
TOTO, YTO pEIIEHHE NPHUHATO IO CHOpPY, HE MPEeIyCMOTPEHHOMY
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TPETEHCKUM COTJIAIIEHHUEM WM HE TMOAMNAAaloIeMy O]l €To YCJo-
BHsI, JTUOO COACPKUT TOCTAHOBJICHHUS IO BOMPOCAM, BBIXOJISIIIAM
3a MpeJIeNbl TPETEHCKOTO COTJIAIICHNS.

Ecnu nocraHoBiIEHUS 1O BONPOCAM, OXBATHIBAEMBIM TPETEUCKUM
COrJIAIICHUEM, OTIENMMBI OT IIOCTAHOBJECHHI, HE OXBaThIBAEMbIM
TaKAM COTJIAIIIEHWEM, CyZ OOIeill FOPUCAMKIINH MOKET OTMEHHTH
TOJIBKO Ty 4YacTb PELICHUS TPETEUCKOro Cyla, KOTOpash BBIXOIUT
3a paMKH TPETEHCKOTO COraleHusl.

Cratbs 54 I'TIK P® noguepkuBaeT, 4To MOJHOMOYHMS Ha Nepenavy
Criopa B TpeTeHCcKHH CyA AOIKHBI OBITH CHENHUAIBHO OTOBOPEHBI
B JIOBEPEHHOCTH, BBIIAHHOW MPE/ICTABIAEMBIM JIULIOM.

CornacHo c1. 222 I'TIK P® cyn ocraBiseT MOAaHHOE HMCKOBOE
3asiBieHUE 0€3 PacCMOTPEHHsI, €CIIM UMEETCs CTaBlIee 00s3aTellb-
HBIM JUISI CTOPOH COTJIAIIEHHE O Tepejade JaHHOro CIopa Ha pac-
CMOTpPEHHE M pa3pelleHHe TPEeTeHCKOro cyJa U OT OTBETYMKA [0
HayaJsa CIyIIaHMs JeJia 10 CYIIeCTBY MOCTYIHIO BO3paXEHUE OTHO-
CUTENIBHO PAaCCMOTPEHHUS U pa3pelieHus cropa B cyae oOrieil opuc-
JOUKIIVH.

HenelcTBUTENbHOCTh TPETEUCKOTO COIJIAIIEHUS BJIEYET OTMEHY
pemeHus Tperefickoro cyaa (4. 2 cr. 421 I'TIK PD).

Cyl OTMEHSIET pelIeHHe TPETEHCKOro CyAa, €CId YCTaHOBUT, YTO
CIOpP, PACCMOTPEHHBIN STUM CyJIOM, HE MOXKET OBITh MPEAMETOM Tpe-
TEHCKOTO pa3duparenbCTBa B COOTBETCTBHUH C (hefepabHBIM 3aKOHOM
(4. 3 c1. 421 TTIK PD).

B nurepatype oTMeudaeTcs HEOOXOAMMOCTH OCTOPOKHOTO MOJ-
X0Jla K PelIeHHI0 BOIpPOca O TOM, BIpaBe JH TPeTeHCcKuil cya pac-
CMaTpUuBaTh CIIOPBI C YYAaCTUCM HOPUIUYCCKUX JIWI, UMCIOIIUX Ta-
KYI0 OpTaHM3allHOHHO-NIPaBOBYI (GOpMY, KaK TOCYIapCTBEHHBIE
A MYHUIUIIAJIbHbIE YHUTAPHBIE IPEAIPUATHS, HIIH CIIOPBL C Y4aCTH-
eM (QuHaHCHpPYEeMBIX COOCTBEHHHKOM YUPEXKICHHI, a TaKkKe opra-
HU3AMWA, TPEACTAaBISIONINX HHTEPECHl TOCyJapcTBa B Tpa)KJIaH-
ckom obopore.

T'ocynapcTBo CTOUT 3a KaXIOW CHENKOM, coBepIIaeMOl TaKuMU
FOPUINYECKUMU JIMIAMH, IIyCTh U OT CBOETO MMEHHU. B 3T0il CBA3M
HEKOTOpPBIE yUYEHBIE IOJIaraloT, YTO MO JaHHOMY BOIPOCY HeoOXxo-
JUMBl Pa3bsICHEHUS Ha 3aKOHOAATEIbHOM YpPOBHE. 3aKJIIOUCHHE
rPAKJAHCKO-IPAaBOBOM CAEIKH HAa3BAaHHBIMH FOPUINYECKUMH JIMLAMHU
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3aTparuBaeT MyOJIMYHBIE MHTEPECH], KOTOPhIC HE MOTYT HAXOIUTHCS
B BEJICHUH CTOPOH CHEJIKH'.

OpHaKo 3aKOHO/IATENBCTBO HE COACPIKUT 3alpeTa Ha ydacTHe yKa-
3aHHBIX TOCYJAapCTBEHHBIX W MYHHUIIUNAIBHBIX IOPHIUYECKHUX JIHIL
B TPETEHCKOM CyIOTIPOU3BOICTBE.

B manHOM ciydae mpoOiieMa y4acTusi B TPETEHCKOM CYIOIPOU3-
BOJICTBE IEPEHOCUTCS B IUIOCKOCTh PEIICHUsI BOIPOCAa O TOM, YIIOJN-
HOMOYEHHOE JIM JIUIO TOJIKCAI0 OT UMEHH T'OCyNapCTBEHHOU (My-
HUIUITAILHON) OpraHu3aluu Tpereiickoe cornamenne. Camo mo cebe
y4acTUe B CIIOPE TOCYAapCTBEHHOTO (MYHHIIMIANBHOTO) HOpUAHYC-
CKOTO JIMIIA HE MOXET CIYXHUTh O€3yCIOBHBIM OCHOBAaHHEM HEBO3-
MO>XHOCTH PACCMOTPEHHUSI 3TOTO CIIOpa B TPETEUCKOM CyJE.

OrpannyeHus MOJBEJOMCTBEHHOCTH TPETEUCKOrO Cyaa CBS3aHbBI
HE C OpPraHU3aIl[MOHHO-TIPABOBLIMH (POPMaMU CHOPSIIMX JIKI, & C Xa-
paktepom crniopa. B cootBercTBUU co cT. 1 3akoHa 0 TpeTelckux
Cy/Jax CIOp JOJDKEH OBITh IPaXKTaHCKO-TIPABOBBIM.

[Ipu pemennn Bompoca O MOABEAOMCTBEHHOCTH IaHHOTO CIopa
TpeTeHCKOMY CyIy HEOOXOAMMO HCCIIEAOBATh TAKXKE PETIIAMEHT Cy/Ia,
KOTOPBIA MOXXET OTPaHWYUTHh BO3MOKHOCTH PAaCCMOTPEHHS TaHHOTO
cropa.

Tpereiickuii cyn paspemiaeT CHOPBI, BBHITEKAIONINE W3 TPaXKIAaH-
CKHX TIpaBOOTHOIIEHWH. BMecTe ¢ TeM TpeTelickue CyIbl MOTYT pa3-
peliaTe ¥ HEKOTOpBIE IPYTHE JIea.

Taxk, ctr. 64 3K P® ycranapnuBaeT BO3MOXXHOCTh NEpeAauud CTO-
pOHaMH 3e€MENIBHOrO CIopa Ha pa3pelleHHue B TPETeHCKUU cya N0
MIPUHSATHUS JeJia K TPOU3BOJICTBY CYIOM.

Cratps 50 3akona P® ot 21 despans 1992 r. Ne 2395-1 «O ne-
Jpax» CIEIUAIbHO OTrOBAPUBAET, YTO MO B3aWMHOW JOTOBOPECHHOCTH
CTOPOH UMYIIECTBEHHBIE CIIOPHI, CBSI3aHHBIC C MOJH30BAHUEM HEIpa-
MU, MOTYT OBITH ITepeaHbl Ha PAaCCMOTPEHUE TPETEHCKOTO Cya.

OenepanpHbd 3ak0H 0T 30 mekabps 1995 1. Ne 225-03 «O co-
TJaIeHuAX O pasfelie MPOAYKIIMM» YCTaHOBHI HOPMY, B COOTBETCT-
BHH C KOTOPOH CIIOPBI MEXIY TOCYIapCTBOM M HHBECTOPOM, CBS-
3aHHBIE C HCIIOJTHEHHEM, NMPEKpalleHneM M HeJIeWCTBUTEIHLHOCTHIO

' Cwm.: MMempenko H.., XopoHeko M.H. 3akoHoaaTenbHas pernameHTa-
UMa anbTepHATMBHOIO paspelleHnsa cnopos // ApbuTtpaxHasa npaktuka. 2004.
Ne 8. C. 77, 78.
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COTJIAIICHHUH, pa3pelaroTcs B COOTBETCTBHU C YCJIOBHSMH COTJIAIIIe-
HUS B CyZe, apOUTPaXKHOM CyZe WK TpeTeicKoM cyae (cT. 22).

Cornacuo cr. 33 ®eaepanbHoro 3akoHa oT 16 wuroms 1998 r.
Ne 102-®3 «O06 unoteke (3a10re HEABMKHUMOCTH )» HCK K 3aJI0T01aTe-
JI0 O TIPU3HAHUM MPaBa COOCTBEHHOCTH WJIM MHBIX TIPaB Ha 3aJI0KEH-
HOE WMYIIECTBO, O €r0 M3BATHHA WA OOpPEeMEHEHUH YKa3aHHOTO UMY-
[IecTBa MOXET OBITh IMOJIaH JPYTHUMH JIMIAMHU B CYI, apOUTPaXKHBIN
CyJl WM TPETEHUCKUHU CYy .

[IpenocTaBmnsist CTONb MIMPOKHUE MTOTHOMOYHS AJIsl TPETEHCKOTO Cy-
JONIPOM3BOCTBA, 3AKOH 0 TPETeHCKUX CyIaX CONEPXKHUT PsJ IMOJO-
KCHUH, IPU3BAHHBIX HE JOIYCTUTh PACCMOTPEHUE TPETEHCKUM CYIOM
JieTl, He BXOSIIUX B €T0 MOABEIOMCTBEHHOCTb.

B cootBerctBum co cr. 17 3akoHa CTOpOHA BIpaBe 3asBUTh
00 OTCYTCTBHH Yy TPETEHCKOTO CyAa KOMIIETCHIIMH paccMaTpUBaTh
nepeaHHbIil Ha ero pa3pelieHue CIop J0 MPEICTABICHUS €10 3asB-
JIeHUS 1O cymecTBy cropa. IIpu 3Tom 3akoH HE MPEenaTCTBYeT CTO-
POHE 3as4ABUTH O NMPCBLIICHUN TpeTeﬁCKHM CyJIOM €Tr0 KOMIICTCHIINH,
€CJIM B XOJI¢ TPETEHCKOTO pa3OupareiabCcTBa €ro MpeJMETOM CTaHEeT
BOTIPOC, PAacCMOTPEHHE KOTOPOTO HE MPEAYCMOTPEHO TPETEHCKUM
COTJIAllICHHEM.

Ecnmm Tperefickmii Cym BBIHOCHT OIpeAcliecHHe 00 OTCYTCTBUH
Yy HETO KOMIIETEHIIUN B PAaCCMOTPEHHHU CIIOpa, TO OH HE MOXKET pac-
CMaTpPUBATh CIIOP TIO CYIIECTBY.

PaccmarpuBas mpo0OsieMbl MOABEAOMCTBEHHOCTH, cielyeT obOpa-
TUTh BHUMAaHUE Ha MPAaBOBYIO HEONPEAETICHHOCTh PELICHUH TpeTeii-
CKHX CyJIOB, BEIHECEHHBIX 10 UCKaM O MPU3HAHHUHU IIpaBa COOCTBEHHO-
CTH Ha HEIBUKHMOE UMYILECTBO.

JHeno B ToM, 4TO B MOJOOHBIX CIy4asx BOSHHUKAET BOIPOC 00 00s-
3aTeNIFHOCTH PEUICHUS] TPETEHCKOTO Cyaa Uil OpraHoB, OCYIIECTB-
JSIOIMX TOCYJApCTBEHHYIO PETHCTPALMIO TpaB Ha HEABHKHMOE
HUMYIIECTBO U CIEIOK C HUM.

Cratbeii 17 ®enepanproro 3akoHa ot 21 mromnsg 1997 r. Ne 122-®3
«O rocymapCTBEHHOH perucTpanuy paB Ha HEJBHKIMOE UMYIIIECTBO
W CHENOK C HUM» OCHOBaHUS I TOCYyJapCTBEHHOW PpErucTpanuu
HaIM4Ms, BO3HWKHOBEHHS, TNpEKpAIleHHs, IMepexo/ia, OrpaHUYCeHUs
(oOpemeHeHMS) TIpaB Ha HEABMYKMMOE HMYIIIECTBO M CHEIIOK C HUM
OTIpe/ieTIeHbI KaK «BCTYIHBIINE B 3aKOHHYIO CHITy CYA€OHBIE aKThD».
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IIpu 3TOM psAZl IOPUCTOB CUUTAIOT, YTO PEUICHUS TPETEHCKUX CYy-
JIOB, B OTJIMYMH OT TOCYIJApCTBEHHBIX aKTOB, 0053aTEIbHBI TOJIBKO
JUTSL CTOPOH, BCJEACTBHE YETO CIHOPHI, PE3YJIBTATOM KOTOPHIX SBIIS-
I0TCA pelIeHus], yCTAaHABIUBAIOIINE HAIWYNE, BOSHUKHOBEHHE, TIpe-
KpalleHne, Iepexoi, orpaHndeHrne (0OpeMeHeHHe) MpaB Ha HEIBU-
KAMOE WMYIIECTBO, HE MOTYT OBITh MPEIMETOM TPETEHCKOTO pas-
OuparenbcTBa’.

Opnako cyneOHas MpakTHKa JAEMOHCTPHUPYET WHOW Mmoaxoj. Xa-
paktepHa B 3Toi cBsi3u mosunus BepxoHoro Cyma P®, xoropsrii
onpenenwi: B koHTekcre cT. 11 I'K P® nox cynom, ocyliecTBisiio-
MM 3aIIUTy HApYIICHHBIX IpaB, MOJpa3yMeBaeTcsi B TOM YHCIE U
TpPEeTeHCKUH CyJI; CIe0BATENbHO, MO CYyACOHBIM aKTOM KaK OCHOBa-
HUEM BO3HHUKHOBEHHS TPAXTAHCKHAX TIPaB M 0053aHHOCTEH MOHUMAeT-
cd W pelleHue Tpereiickoro cyaa. M3 manHoro te3uca BepxoBHBIN
Cyn P® cpeman BBIBOJ, YTO PENICHHE TPETEHCKOTO Cyla SBISCTCS
OCHOBaHMEM U1 PErUCTpPallMd IPaB Ha HEABMKAMOE HMYIIECTBO
U CIIEJIOK C HUM; MHOE TOJIKOBAHHE 3aKOHA «IIPUBEIET K OTPAaHUYCHUIO
BBIOOpa (hOPMBI 3AIMUTHI CYOBEKTUBHBIX IIPaB»>.

Takum 00pa3om, 3aKOHOAATENHCTBO HE JIMIIACT TPETEHCKUE CYAbI
MOJTHOMOYHHN TI0 PACCMOTPEHHUIO CIIOPOB O MPU3HAHUH IpaBa coOCT-
BEHHOCTH Ha OOBEKTHl HEIBIXUMOCTH; OJHAKO PErHCTPHPYIOMINN
OpraH JajJieKo HE BCET/ia paccCMaTpUBAaeT JaHHOE pelieHne Kak 00s13a-
TeNbHOE IS TMIPUMEHEHHUS W 00yCIIOBIMBAET PETHUCTPALIMIO BBIJAYEH
CyZIOM 00IIIel FOPUCANKIINA UCTIOTHATEIHHOTO JINCTA.

3aKkoH 0 TpeTelcKHMX CydaxX YCTaHOBWIJ CJEIYyIOIINE PUHITAITHI
TPETEHCKOTO pa3OupaTeNbcTBa: 3aKOHHOCTh, KOHQPUACHINAILHOCTE,
HE3aBUCUMOCTh U OECIIPUCTPACTHOCTh TPETEHCKUX CyIeH, AUCIO3HU-
TUBHOCTB, COCTS3aTEIIBHOCTD U PaBHOIIPABUE CTOPOH.

Ecny nHBIE NPUHIUNBI IPUCYIIN U IESTEIBHOCTU CYAOB OOLIeH
IOPUCAMKLINY, TO TAKOH NPUHIMII, KAK KOHPUOEHYUATbHOCMb, XapaK-
TE€pPEeH MMEHHO NI TpeTeHCKoro cyia. B ornmume oT rocynapcTBeH-
HBIX CY/IOB, PYKOBOJCTBYIOIINXCS MIPUHIMIIOM IJIACHOCTH, ITyOJIHMYHO-
CTH M OTKPBITOCTH CyHeOHOro pa30uparenbcTBa, TpeTeiickoe Cylo-
MPOU3BOACTBO OCHOBBIBAETCS HA KOH(OUACHIINATIBHOCTH.

' CM.: Makosckas A.A. CynebHblIii akT kak OCHOBaHWE rocy4apCTBEHHOW pe-
rmcTpaummn npaB Ha HeaBMXMMOE UMYLLECTBO M caenok ¢ Hum // BectHuk BAC
P®. 2003. Ne 4. C. 114.

2BBC P®. 2005. Ne 7. C. 31, 32.
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3aKOH 3aKperuisieT OCHOBHBbIE TapaHTUM KOH(UICHIMATbHOCTH
Tperelickoro pasoupareibctBa. Crarhs 22 3akoHa 0 TpeTelcKHX
cyJax 3alpelaer Cyay pasrJialiaTh CBEACHUS, CTABIINE W3BECTHBIMU
€My B XOJIe TPETEHCKOTO pa3dupareibcTBa, 03 Corjaacusi CTOPOH MU
UX IPaBONpPEEeMHUKOB. KpoMe TOro, TpeTeickuil cyabsi HE MOXKET
OBIThH TOTPOIIIEH 00 3TUX CBEACHUAX B KAUECTBE CBUICTEIIS.

3aKoH CIIeIHaIbHO OTOBAPHBAET: €CIIM CTOPOHBI HE JIOTOBOPIIIUCH
00 MHOM, TO COCTaB TPETEHCKOTO Cy/a pacCMaTPHUBAET IO B 3aKPHI-
TOM 3aCeJaHH!.

B cootBercTBuM co cT. 19 3akoHa 0 TpeTelicKUX cyAax MOCTOSH-
HO JICUCTBYIOIIMNA TPETEUCKUM Cyj pa3pemaer crop B COOTBETCTBUU
C YCTaHOBJICHHBIMH MM TIPABHJIAMH, €CJIH CTOPOHEI HE JIOTOBOPIIIACH
0 MMPUMEHEHUH IPYTHX MPaBUi TPETEHCKOTO pa30MpaTeIbCTRA.

[IpaBuna Tpereiickoro pa3OupaTenbCcTBa, COTIACOBAHHBIE CTOPO-
HaMU, HE MOTYT MPOTUBOPEUUTH 0013amenbHbiM TIOJI0KESHUIM 3aKo0-
Ha 0 Tperelickux cylaax. B yacTtu, He COTJIaCOBaHHOM CTOpPOHAMHU
Y HEe ONpeAesieHHONW HH IMpaBHJIAMH ITOCTOSHHO IEMCTBYIOIIETO Tpe-
TEUCKOTO cyaa, HI 3aKOHOM O TpPeTeliCKMX CyAax, MpaBHjia TpeTeH-
CKOTO pa30MpaTebCTBA YCTAaHABIMBAIOTCS CAMHM CYJIOM.

3aKoH 0 TpeTelCKHX CydaX COACPKHUT JIUIIL OOIIME IMpaBHiIa
paccMoTpeHus ciopoB. K HUM MOXHO OTHECTH, B YaCTHOCTH, ITPaBUIIa
n30paHus TPETEHCKOTo cyaa.

B cootBeTcTBHE cO cT. § 3aK0oHA 0 TPeTelCKUX CyAax TpeTei-
CKUM Cynbel m30upaeTcs (HazHadaeTcs) GU3NISCKOE JIUI0, CITOCO0-
HOe o0ecnednTh OeCIpHCTpacTHOE paspelieHue cropa, He 3ahHTe-
pecoBaHHOE B MCXOJE Jejla HH MPSIMO, HU KOCBEHHO, SBISIOINIEECS
HE3aBUCUMBIM OT CTOPOH M JaBIliee COTjache Ha HCIIOJTHEHHE 00s-
3aHHOCTEH TPETEHCKOTrO CyAbH.

Tperelickuil Cynps, pa3peliaronIuil CIop €IUHOIUYHO, JOJIKEH
WMETh BHICIIEEe IOpHIuveckoe oOpasoBanme. To ke Kacaercs —
B ClTy4ae KOJUIETHaJbHOTO pa3pellieHrs CIiopa — TMpeJcenaTels Co-
CTaBa TPETEHCKOro CyJna; OCTallbHBbIE CYAbH MOTYT HE UMETb TaKOTO
obpa3zoBanus. Kak mpaBuiio, 370 Cy/IbH, 00IaqaroNIne CIIeIIUATbHBIMA
3HaHUSAMHU (B oOnactu (hMHAHCOB, OYXTaJdTepCKOro ydeTa, OaHKOB-
CKOM, CTPaxoBOM jejie u jap.). X mpuBiIedeHue MO3BOJSET 10 PIay
JIell, pa3peniaeMbpIX TPETEUCKUMH CyAaMu, 000HTHCH 0e3 MPOU3BOICT-
Ba OKCIEPTHU3 U MPUIIIALIEHUS CIICHHUATUCTOB I AaYd 3aKII0YeHUI
WJIU KOHCYJIbTaIUi.
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TpeboBanusi, npeabsABIIEMble K KBATU(UKAIIMA TPETEHCKOTO Cy-
IbM, MOTYT OBITH COTJIACOBAHBI CTOPOHAMH HETOCPEICTBEHHO WIIN
OTIpe/IeTIeHBI MPaBUIIAMHU TPETEHCKOTo pa3dnpaTenbCcTBa.

Tpereiickum cyapei He MOXKET OBITH JIUIO, HE 00JaaoIIee mo-
HOW J€eCrOCOOHOCTHIO, COCTOSIIEE MO ONEKON WM MOMEYHTETHCT-
BOM, MMEIOIee CYyANMOCTh JTHOO TPUBJIEYEHHOE K YTOJIOBHOW OTBET-
cTBeHHOCTH. TperelickuM cyabel He BIIpaBe OBITH JIUIIO, TOTHOMOYHS
KOTOPOr0 B Ka4yecTBE CyAbU CyAa OOIIeH HOPUCAUKLUM WIH apOuT-
PaKHOTO Cyza, aJBOKara, HOTapuyca, cIeIoBaTels, [IPOKypopa WIH
JIpyroro pabOTHHKA NPaBOOXPAHUTENBHBIX OPIaHOB OBUIM B YCTaHOB-
JICHHOM HODSIIKE IPEKpPalleHbl 32 COBEPLICHUE NPOCTYIIKOB, HE CO-
BMECTUMBIX C €r0 NPO(ECCHOHANBHON AEATEIBHOCTBIO, & TAKXKE Ipa-
JKIAQHUH, KOTOPBIH B COOTBETCTBHM C €0 JOJDKHOCTHBIM CTaTyCOM,
OTIpeIeIICHHBIM (heliepaTbHBIM 3aKOHOM, HE MOYKET OBITh M30paH (Ha-
3Ha4YeH) TPETEHCKUM CYIbEi.

CornacHo cT. 9 3akoHa 0 TpeTelicKHX CyaX CTOPOHBI MOTYT OII-
pelesuTh YUCIO TPETEHCKUX CcyAed, KOTOpOe IOJKHO ObITh HEedeT-
HbeIM. Ecnii mpaBmiiaMy OCTOSIHHO JEMCTBYIOLIETO TPETEHCKOIO cyaa
HE ONpEIETICHO YUCIO TPETEHCKHUX cyaed MubO CTOPOHBI HE JOr0BO-
pwirck 00 HHOM, H30MparoTcs (Ha3HAYAIOTCS) TPH CYAbU.

CocraB Tpeteiickoro cyaa GpopMupyercs myTeM n3dpaHus (Ha3Ha-
YeHHsI) TPETEHCKUX CyJel (TpeTeiickoro cyabr). B mocTossHHO IeicT-
BYIOILIEM TPETEHCKOM Cyae (OpPMUPOBAHHME COCTaBa MOJUUHSICTCS
MOPSIZIKY, YCTAaHOBJIEHHOMY HpaBHJIAMH 3TOTO cyna. Jist paspemeHus
KOHKPETHOTO cIiopa ¢yl OpMUPYETCs IO COTrTaCOBAHUIO CTOPOH.

Ecin cropoHsl He OOrOBOPMINCH 00 HMHOM, 3TO MPOUCXOAMT
B CIEAYIOIIEM MOPAJIKE:

1) npu popMHpOBaHHK COCTaBa TPETEHCKOTO Cy/a, COCTOSIIETO U3
Tpex CyAeH, Kaxaas cTOpoHa M30MpaeT OAHOTO TPETEHCKOro CyAblo,
a 3aTeM OHH U30HMPAIOT TPETHETO CYABIO.

Ecnu ogHa U3 cTOpoH He M30HMpaeT TPEeTEHCKOro Cyablo B Mpese-
nax 15 gHe# mocne noiay4eHus: IpockObl 00 3TOM OT IPYroil CTOPOHBI
Wi u30paHHbIE CyAbU B TeueHHWe 15 ngHel He M30MpaloT TPETHEro
CYJIbIO, TO PaCCMOTPEHHE CIIOpa B TPETEHCKOM Cy/ie PEeKpaIiaeTcs;

2) ecny CcHOp MOJUIEKUT Pa3peIICHUI0 TPETEHCKUM CyAbel eTuHO-
JIMYHO M T0cje 0OpalleHns OJHON CTOPOHBI K APYToi ¢ MpeaoKeH -
eM ero u30parh CTOPOHEI B TeueHue 15 nHel He n30uparoT TpeTeicKo-
T'0 CYJIbIO, TO PACCMOTPEHHE CIIOpa TaK)Ke MPEKPaIaeTcs.
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Cratps 20 3akoHa 0 TpeTeHCKHX cyaax 0co0O0 peraamMeHTHpyeT
BOTIPOCHI OIPEJIENEHNsI MECTa TPETEHCKOTo pa3dupaTensCTBa.

B TtpereiickoM cynae, co3laHHOM JUIsl pa3pelieHUs] KOHKPETHOIO
CIopa, CTOPOHBI MOTYT IO CBOEMY YCMOTPEHHUIO JJOTOBOPHUTHCS O MeC-
Te cyaebHoro pazbmparenscTBa. Ecim cTOpOHBI HE HOTOBOPMIHCH 00
WHOM, TO TaHHO€ MECTO OMpEAEIAeTCS TPETEHCKUM CYAOM C y4eTOM
BCEX OOCTOSITENTECTB JeNa, BKIIFoUast (pakTop ymoOCcTBa Il CTOPOH.

B mocTossHHO AEHWCTBYIOIMIEM TPETEHCKOM CyIe MECTO pa3dmpa-
TENBbCTBA OMPEEIISIETCSI B COOTBETCTBUH C ero mpaBwiamMu. Ho ecim
B IIpaBHJIaX HET YKa3aHHWS Ha MECTO TPETEeMCKOTro pazOMpaTesbcTBa
(MO0 TOPSAIOK ero OmpenescHUs), TO OHO OIpPEHeETCS COCTaBOM
TPETEUCKOTo Cya.

B cootBercTtBumM co cT. 21 3akoHa 0 TpeTeiicKUX cyAax, €cCliu
CTOPOHBI HE JOTOBOPHIIMCH 00 MHOM, TPETEHCKOE Pa30oHMpaTeIbCTBO
BeJIeTCA Ha PyccKoM si3bike. CTOpOHA, MPENCTaBISIOMmAas JOKYMEHTHI
Y WHBIE MaTepraibl He Ha S3bIKE (S3bIKax), HA KOTOPOM BENETCS Tpe-
TelcKoe pa3oMpaTenbCTBO, OoOeCIeUrBacT WX TMepeBOA. TpeTerckuit
CyIl MOXET TOTpe0OBaTh OT CTOPOH MepeBOJ JTOKYMEHTOB W HMHBIX
MaTepualioB Ha S3bIK (S3BIKH), HA KOTOPOM BEJEeTCS TPETEeHCKOoe pas-
OMpaTenbCTRO.

3aKOH BOCIPOM3BOAMT OOIIMH MPHHIHUI OKa3aTeILCTBEHHOTO
mpaBa, o0Iee MPaBWJIO O OPEeMEHM OKa3bIBAHHS 10 TPaXKITaHCKUM
JleiaM, B COOTBETCTBHU C KOTOPHIM KaXKJasi CTOpOHA JJOJDKHA J0Ka3aTh
Te 00CTOATENhCTBA, HA KOTOPHIE OHA CChUTAETCS B 00OCHOBaHKE CBOMX
TpeOoBaHM M BO3pakeHWH. Tperelickuii Cyj| BIIpaBe, €CIM COYTET
MPEJICTaBIICHHBIC JIOKA3aTEIIbCTBA HEJOCTATOYHBIMU, MPEIOKHUTh
CTOpPOHAM TPECTaBUTh JIOTIOJTHUTEIBHBIE OKA3aTeIbCTRA.

HenpencraBnenne JOKyMEHTOB M MHBIX MaTE€pUalIOB, B TOM YHCIIE
HEsIBKAa CTOPOH (MM WX TNpeNCTaBUTENeH), HalexaumM o0pa3oM
YBEIOMJICHHBIX O BPEMEHH M MECTE 3acCelaHMtsl, HE SBIISAIOTCS MPEIsT-
CTBHEM JIsi TPETEUCKOro pa3OupaTeNbCTBa W MPUHATHSA PELICHUS,
€CITM TIPUYMHY HENpEeACTaBIICHUS JOKYMEHTOB HJIM HESBKH CTOPOH
Cy[ MIPHU3HAJI HEYBaXUTEIHLHOH.

TpereiickoMy CyJONPOU3BOACTBY 3HAKOM M HHCTHTYT SKCIIEPTH3HIL.

CornacHo cT. 29 3akoHa 0 TpeTelicKHX CyJaX, €CII CTOPOHBI HE
JOTOBOPHIIUCH 00 MHOM, TO:

TPETEUCKUI CyJ, MOXKET Ha3HAUUTh 3KCIEPTU3Y ISl Pa3bsCHE-
HUSl BOSHUKAIOUIMX MPU pa3pelIeHruH cropa BOIPOCOB, TPEOYIOIINX



404 Paszgen VIII. TpeTtenckue cyabl

CHCIMATBHBIX MMO3HAHUM, U MOTPeOOBaTh OT JIFOOOHW M3 CTOPOH Mpej-
CTaBJICHHUA HCO6XO}II/IMBIX 1A POBEACHUA SKCIICPTU3BI JOKYMCHTOB,
HWHBIX MaT€puajioB W IPEAMCETOB,

TpeTeﬁCKHﬁ Cya MOXCET Ha3HAYUTh OJHOTO MJIM HECKOJBKUX IKC-
MIEPTOB;

AKCIIEPT MPH yCIIOBUHU, YTO 00 3TOM TPOCHUT JIF00ast U3 CTOPOH HITH
TPETEHCKUI CyJ CUMTACT 3TO HEOOXOAMMBIM, JOJDKEH IOCE Mpe-
CTaBJIEHUS HKCIIEPTHOTO 3aKIIOYCHHS NPUHATH yUacTHe B 3acCeAaHUU
Cylla, Ha KOTOPOM CTOPOHaM M TPETEHCKUM CYAbSIM IPEJOCTaBISETCS
BO3MOXXHOCTP 33J]aBaTh AKCIEPTY BOMPOCHI, CBA3AHHBIE C MPOBEICHH-
€M DKCIIEPTH3BI U MPEACTABICHHBIM 3aKITFOUEHUEM.

B 3acemanuu Tpereiickoro cyaa BeaeTcsl IPOTOKOI, €CIIH CTOPOHBI
HE JOTOBOPHIHCH 00 MHOM (cT. 30 3akoHa 0 TpeTeiicKuX cyaax).

ITocne uccnenoBanmsi 0OCTOATEILCTB JAelia TPETSHCKHH ¢y 00JTb-
IIMHCTBOM T'OJIOCOB IPUHUMAET pelieHHe.

§ 2. IIpou3BoacTBO 1O AejaM 00 OCIAPUBAHUH
pelIeHn TPeTelCKUX Cy10B

B cooTBeTcTBUY ¢ rpaskIaHCKUM TIPOIECCYATbHBIM 3aKOHOAATEIb-
CTBOM pEIIEHUE TPETEHUCKOro cyJia, MPUHITOE Ha TeppuTopuu Poc-
cutickoit Dexepaliii, MOKET OBITH OCTIOPEHO CTOPOHAMH TPETEHCKOTO
pa3dupaTensCTBa My TeM MOIauH 3asBICHHUS O €r0 OTMEHE.

Cormacuo cr. 418 I'TIK P® 3asBrneHue 06 OTMEHE pPEIICHHS Tpe-
TEMCKOro CyJia MOJAeTCs B pallOHHBIA CyJl, HA TEPPUTOPHUU KOTOPOTO
MPUHSATO 3TO PEIICHUE, B CPOK, HE TPEBBIMIAIONTHI 3 MECSIEB CO THS
MOJIYYCHHSI OCIIAPUBAEMOTO PEIICHUS CTOPOHOH, OOpaTHWBIICHCS C
3asBJICHUEM, €CIM MHOE HE MPEIYyCMOTPEHO MEXAYHAapOJIHBIM JIOTO-
BopoM Poccuiickoit Deaeparuu, peneparbHBIM 3aKOHOM. 3asiBICHHE
00 OTMEHe pelIeHus] TPETEHCKOTo Cya OIIaunBaeTCsl TOCYAapCTBEH-
HOHM TIONIIMHOW B pa3Mepe, MPeAyCMOTPEHHOM (emeparbHBIM 3aK0-
HOM JUIsl OIIAThl 3asBJICHUS O BbLAAYE HCIIONHHUTEIBLHOTO JIMCTA HA
MPUHY IUTENBHOE UCIIOJIHEHUE PELLIEHUS TPETEUCKOro cya.

Crarbs 419 I'TIK PO 3akpenusier opMy U comepikaHue 3TOTO 3asB-
JeHusl. B COOTBETCTBUM C yKa3aHHOM cTaTbeld OHO MOAAETCS B MHCh-
MEHHOH (hopMe M TIOIIHMCHIBAETCS JIUIIOM, OCIIAPHBAIOIINM pPEIIeHHE,
WIH €T0 NMPEACTABUTEIIEM.

B 3asgBneHum 00 OTMEHE pelIeHHs TPETEHCKOTo cyAa MOJKHBI
OBITh YKa3aHBbI:
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1) HaMeHOBaHME Cy1a, B KOTOPBIH MTOIAaeTCs 3asIBICHUE;

2) HaNMEHOBAaHHWE W COCTAaB TPETEHCKOTO CyHaa, MPHHSIBIIETO pe-
LICHUE;

3) HauMEHOBaHWE CTOPOH TPETEWCKOTO pa3dHMpaTenbCTBa, X Me-
CTO >KUTENbCTBA UJIK MECTO HAXOXKICHUS;

4) naTa ¥ MeCTO MPUHATHS PEILIEHUs TPETENCKOTo Cya;

5) mata TOMydYeHUs OCHAPHBAEMOTO PEUICHUS TPETEUCKOTo cyaa
CTOPOHOM, OOpaTHBLICHCS ¢ 3asBJICHUEM 00 OTMEHE YKa3aHHOTO pe-
IICHHUS;

6) TpeboBaHHE 3asBUTENSI 00 OTMEHE PEIICHUS TPETEHCKOTO cyaa
Y OCHOBAHHSL, [0 KOTOPBIM OHO OCIIAPUBAETCSI.

B 3asBrmeHun MOryT OBITH TaKKe yKa3zaHbl HOMepa Telie(hOHOB,
(hakcoB, agpeca 3NMEKTPOHHON OYTHI M HHBIE CBEICHUS.

[IpunoxeHneM K 3TOMY 3asBICHUIO CIIyKaT CIEAYIOLIUE JOKY-
MEHTBHI:

1) moaMHHOE pEIIeHHe TPETEHCKOTO Cyla WIH €r0 HaJIeKaIiIM
obpaszoM 3aBepeHHass Konus. Komust peneHusi TOCTOSTHHO JIEHCTBYIO-
IIETO TPETEHCKOTo CyAa 3aBepseTcs ero mpeicemaTesieM; KOMUs pe-
IIeHHUs TPETEHCKOTo cyAa JUIs pa3pemieHrs KOHKPETHOro Ccropa
JTOJDKHA OBITH HOTAPHAIBHO YIOCTOBEPEHA;

2) MOJUTMHHOE COTJAIIEHHE O TPETeWCKOM pa3OMpaTeNbCTBE HITH
€ro HaJUIe)KaIyM 00pa3oM 3aBepeHHasT KOTIHS,

3) IOKYMEHTHI, MpeAcTaBisieMble B 00OCHOBaHHME TpeOOBaHUS
00 OTMeHe pelIeHUs] TPETEHCKOTo cyaa;

4) NOKyMEHT, MOATBEP)KIAIOIIMN YIJaTy TOCYJapCTBEHHOW IIO-
HUIMHEL B TIOPSIZIKE U B pa3Mepe, KOTOpPBIE YCTaHOBIICHBI (eepalbHbIM
3aKOHOM;

5) Komus 3asiBICHHS 00 OTMEHE PEIISHUS TPETEHCKOTO Cya;

6) TOBEpEHHOCTh MJIM WHOW JIOKYMEHT, MOATBEPKIAIOIIHE TTOJTHO-
MOYHMS TUA Ha MOAUCAHUE 3asIBJICHUSI.

3asBiaeHne 00 OTMEHE pELIeHUs TPETEHCKOro cyna, MOAaHHOE
C HapylIeHHeM TpeOOBaHMi, mpeaycMoTpeHHbIX B cT. 419 I'TIK PO,
BO3BpAIIAETCs JIMLY, €r0 MOJaBIIEMY, UM OCTaBIseTCs 0e3 IBIKEHNUS
10 MpaBmiaM, yctaHoBiIeHHbIM [ TIK PO.

3asiBIeHHE paccMaTpUBaeTCs CyAbeil eAMHOINYHO B CPOK, HE Ipe-
BBILIAIONINI MeCAlla CO JHS €ro MOCTYIUIEHUS B pallOHHBIN CyHd, 1O
npaBuiam, npeaycMmorpeHssiM ['TIK PO.



406 Paspen VIII. Tpetevickue cyapbl

[Ipu moaroroBke nena K cyneOHOMY pa3OMpaTenbCcTBY MO XOJa-
TalCTBY 00EMX CTOPOH CyAbsl MOXET MCTpPeOOBaTh M3 TPETEHCKOTO
Cylla MaTepuaibl Jielia, pelieHre 0 KOTOPOMY OCIapuBaeTcsl B pai-
oHHOM cyne, mo mpaBuiam [TIK P® o0 wucrpeboBanmm moxasza-
TEJbCTB.

CTOpOHBI TPETEHCKOTro pa30upaTenbCcTBa M3BEIAIOTCS PAHOHHBIM
CyIOM O BpEeMEHH M MecTe cyaeOHoro 3acenanus. HesiBka yka3zaHHBIX
JIMLI, U3BELCHHBIX HAIJICXKAIIUM 00pa3oM, He SIBIISETCS NP TCTBIEM
K PAaCCMOTPEHHIO JIeTa.

Cratps 421 I'TIK PO 3akpenser ucuepnbIBalOUvi NepedeHb oc-
HOBaHMIA 17151 OTMEHBI PELIeHus TpeTeiicKoro cyaa.

Pemenue TpeTrelcKkoro cyja MOMIEKUT OTMEHE, €CIM CTOPOHA,
oOpaTHBIIasiCs B Cy, IPEACTABHUT J0Ka3aTeIbCTBA TOTO, UTO:

1) TpeTteiickoe coriameHne HEASHCTBUTENBHO IO OCHOBAHMUSM,
IIPENYCMOTPEHHBIM (pefiepaabHBIM 3aKOHOM;

2) ctopoHa He ObLIa JOKHEIM 00pa3oM yBeaoMiIeHa 00 u30paHuu
(Ha3HAYEHNM) TPETEHCKUX CyAEH WM O TPEeTeHCKOM pa30upaTesbCT-
BE, B TOM YHCIIC O BPEMEHHU U MECTE 3acellaHHs TPETEHCKOro Cyxa,
a100 MO APYTMM YBaXKMTEJIBHBIM NPHYMHAM HE MOIJa MPEACTaBHUTH
TPETeCKOMY CyAy CBOM OOBSICHEHMUS,;

3) peuleHne MPUHATO IO CIOpPY, HE MPEILyCMOTPEHHOMY TpeTel-
CKHUM COIIalliICHUEM WJIM HC NoAnaAaronieMy mnoJ €ro yCJiIoBu#, JII/I6O
COACPIKUT MOCTAHOBJICHHA II0 BOIIPpOCAM, BBIXOAAIIHMM 3a IPEACIIbI
TPETEUCKOTO COTJIAILICHHUS;

4) cocTaB Cy/a WX MPOIeaypa pa3dupaTeasCTBA HE COOTBETCTBO-
BaJIM TPETEHCKOMY COTJIANIIEHUIO CTOPOH I (efiepabHOMY 3aKOHY .

Cyn Takke OTMEHSAET pelleHue TPETEeMCKOro cyjaa, €ciii yCTaHo-
BUT, 4TO:

1) cmop, paccMOTpPEHHBIH TPETEHCKUM CYIIOM, HE MOXKET OBITh
MpeIMETOM TPETEHCKOro pa3OupaTensCTBa B COOTBETCTBUU C (ere-
PAJIBHBIM 3aKOHOM;

2) pemieHre TPETEeHCKOro cyla HapyIlaeT OCHOBOIIOJIATAOIINE
IIPUHIUIIBL POCCUNCKOrO MTPaBa.

[To pe3ynpTaTaM paccCMOTpPEHHs Jielia CYJ BBIHOCHT OTIpE/IeIeHHUE
00 oTMeHe MK 00 0TKa3e B OTMEHE pelIeHns TpeTeiickoro cyaa. Om-
penereHre cyJa MOXeT OBITh O0XKAJIOBAHO B BBINICCTOSIIMNA CYI
B MOPAJIKE U CPOKH, KOTOpble ycTaHoBIeHbI [ TIK POD.
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OTMeHa pelnieHns TPETEHCKOro CyAa He MPENSTCTBYET CTOPOHAM
MIOBTOPHO OOpPaTUTHCS B TPETEHCKUI CyA, €cli Takas BO3MOXKHOCTH
HE yTpadeHa, Wi B CyJ IO MpaBUJIaM, IIPeLyCMOTPEHHBIM IIPOIIECCY-
aNbHBIM 3aKOHO/IATEIbCTBOM.

B cnyuae, ecnu pemeHue TPETEMCKOro Cyna OTMEHEHO CYyIOoM
MIOJTHOCTHI0 WJIM B YacTH BCIENCTBHE HENEHCTBUTEIHHOCTH TpETei-
CKOTO COTJIAIIeHUs J100 KOTJa pelieHrne ObUIo IPUHATO 110 CIOpPY, He
MPEeyCMOTPEHHOMY TPETEHCKHM COTJIAIEHHuEM, JTHOO0 HE IMOMAINaaaeT
MOJT €T0 YCJIOBUS, JIMOO COAECPKHUT IMOCTAHOBJICHUS 10 BOIPOCAM, HE
OXBAaThIBAEMbIM TPETEHCKUM COTJIAllIEeHHEeM, CTOPOHBI MOTYT 00pa-
TUTHCS 3a Pa3pelIeHneM TaKOoro CIopa B CyZ MO OOIIMM MpaBUiIaM,
npeaycMoTpeHHbiM ['TIK PO.

§ 3. IIpon3BoacTBO 1O AejIaM O Bbliade
HCIOJIHUTEIbHBIX JIMCTOB HA NPUHYAUTEIbHOE
HCIIOJTHEHHE PeLIeHU TPeTeCKUX CY/A0B

B cootserctBum co ct. 423 I'TIK P® Bompoc o Bblgaue UCMOJIHU-
TENBHOTO JIUCTAa Ha MPHHYAUTEIBHOE WCIONHEHHE PEIIeHHs TpeTeii-
CKOTO CyJla pacCMaTpUBAETCs CYJIOM I10 3asBICHUIO CTOPOHBI, B IOJIb-
3y KOTOPOM MPUHATO ATO pelieHue. Takoe 3asBieHue NoJaeTcs B pail-
OHHBIH CYJ] TI0 MECTY KUTEIHCTBA UM MECTY HaXOXKACHUS JODKHUKA,
a €clId OHM HEU3BECTHbI — II0 MECTY HAXOXICHHS €ro MMYIECTBA.
3asiBIIeHUE TIOJA€TCS B MUCbMEHHOW (DOpMe U JTOIHKHO OBITh TOJIIHCA-
HO JIMIIOM, B TMOJIb3y KOTOPOTO IMPUHSITO PEIIeHUEe, WIH €ro IpecTa-
BUTEJIEM.

O0s13aTeT HBIME PEKBU3UTAMU 3aSIBJIICHUS SIBIISIOTCS:

1) HanMeHOBaHWE Cy/1a, B KOTOPHIH TOaeTCs 3asBIICHNUE;

2) HaUMEHOBaHWE W COCTaB TPETEHCKOrO CyJa, MPUHSBIIETO pe-
[ICHHUE;

3) HauMEHOBaHUE CTOPOH TPETEHWCKOTOo pa3dMpaTrenbCcTBa, HX Me-
CTO >KUTENbCTBA WIIK MECTO HAXOXICHUS;

4) nata ¥ MeCTO MPUHATHS PELIEHHS TPETEUCKOTO Cya;

5) maTta TOMyYeHHs pENICHHS TPETEHCKOro cyaa CTOPOHOU, obpa-
TUBIICHCS C 3asBIICHUEM,;

6) TpeboBaHMe 3asBHUTENS O BbIJade WCIIOIHHUTEIBHOTO JIUCTAa Ha
MIPUHYAUTEIHHOE HCIIOIHEHNE PEIIEHUS TPETEHCKOTO CyIa.
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B 3agBrneHum MOryT OBITH yKa3aHBI TaKke HOMepa Tesie()OHOB,
(hakcoB, azipeca IMEKTPOHHO MMOYTHI M UHBIE CBEICHUSI.

K 3asBrneHmo 1OMKHBI OBITH IPHIOKEHBI:

1) mo/uTMHHOE pelIeHre TPETEHCKOTo Cy/a WIN €r0 HaJIekKaiuM
00pa3oM 3aBepeHHAas KOS,

2) MOAJIMHHOE TPETEHCKOE COTJIAIICHUE WIIH €T0 HaJUIekKAIIUM 00-
pa3oM 3aBepeHHAs KOIIHS,

3) AOKyMEHT, MOATBEPKAAIOIIMI YIUIATy TOCYAApCTBEHHOH IIO-
IIUTMHBI B TIOPSIKE M B pa3Mepe, KOTOPbIe YCTAaHOBJICHBI (heiepaibHBIM
3aKOHOM;

4) xomwus 3asBIEHHsI O BBIJa4e HCIIOIHUTEIHFHOTO JINCTA Ha TMPH-
HYAUTEIbHOE UCIIONHEHHUE PEICHUS TPETEICKOTO Cy1a;

5) MOBEpEHHOCTh MM WHOW JOKYMEHT, MMOATBEPKIAIOIIHE TTOTHO-
MOYMS JIMLA HA TIOJMMCAHUE 3asBICHUS.

B cootBercTBum ¢ TpeboBanusmu ['TIK P 3asBienue paccMaTpu-
BaeTcs CyAbel €IMHOIUYHO B TOM K€ MOpSAJKe, YTO W 3asBJICHHE
00 OTMEHE pelIeHHs TPETEHCKOro cya.

PaccmatpuBas neno, cy yCTaHaBIMBAaeT HAJIMYUE W OTCYTCTBHE
npeaycMmoTpeHHbIX I'TIK PD ocHoBaHuii 17151 0TKa3a B BblJA4Y€ UCIOJ-
HUTEJIBHOTO JINCTa ITyTeM HCCIIEIOBAaHMS TPEACTAaBICHHBIX B CYA JI0-
Ka3aTeIbCTB B 000CHOBaHME 3asBICHHBIX TPEOOBAaHUIT M BO3payKEHHI.

K takum ocnoBanmsm ct. 426 I'TIK P® orHOCHT cnexytromiue 00-
CTOSITENIbCTBA:

1) Tpetelickoe COINAllICHUE HEACHCTBUTENBHO IO OCHOBAHUSM,
MIPEyCMOTPEHHBIM (heJIepaTbHBIM 3aKOHOM;

2) cTopoHa He ObLIa JOJDKHBIM 00pa3oM yBe[oMIICHa 00 U30paHuu
(Ha3HauUeHMM) TPETEHUCKUX CyJlel MM O TPEeTeHCKOM pa3OupareibcT-
B€, B TOM YHCJIE O BPEMEHH M MECTe 3aceJaHHs TPETEeHCKOro cyaa,
au00 MO IPYTUM yBaXXUTEIBHBIM TpPUYHHAM HE MOTJIa MPEACTABUTH
TPETEHCKOMY CYAy CBOU OOBSICHEHUS;

3) penieHHe TPHUHSITO 1O CIOPY, HE MPETyCMOTPEHHOMY TpeTei-
CKMM COTJIAIIICHHEM WM HE MOMAINAAAIONIEMy O/ €T0 YCIIOBHS, JTH00
COZIEPKUT MOCTAHOBJICHHSI MO BOIPOCAaM, BBIXOJSAIINM 33 IPEAEbl
TPETEUCKOTO COTJIallleHHUS.

Ecnu mocraHoBieHHs MO BOMpOCaM, OXBaTbIBAEMBIM TpeTei-
CKUM COTJIAIIICHHEM, MOTYT OBITh OT/EICHBI OT WHBIX TIOCTAHOBJICHHA,
CyJ BBIIAET HCIOJHUTEIBHBIM JHUCT TOJIBKO HA Ty YacTh PEIICHUS
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TPETEHCKOTO CyJa, KOTopasi COACPIKUT MOCTAaHOBJCHHS 0 BOIPOCAM,
OXBaTbIBACMBIM TpeTefICKPIM COTJIaICHUEM,

4) cocTaB TPETEHUCKOro Cyla WM TpoIeaypa pa3OmparernncTBa
HE COOTBETCTBOBAJIU TPETCHCKOMY COIJIAIICHUIO WK (eaepaibHOMY
3aKOHY;

5) perieHue eme He CTalo 00s3aTeNBHBIM IS CTOPOH HIIH OBLIO
OTMEHEHO CYJIOM B COOTBETCTBUU ¢ (peliepaabHbIM 3aKOHOM, Ha OCHO-
BaHUH KOTOPOTO OBLIO MPHHATO PEIIEHNE TPETEHCKOTO Cya.

Kpome Toro, cyn oTkassiBaeT B BbIade HCIOIHHUTEIHHOTO JIMCTA
M0 TeM K€ OCHOBAHMSIM, YTO M OTMEHSAET peIIeHHe TPETEHCKOro cya
(cMm. BhIIIIE).

Paccmortpes 3asiBieHne, Cy1 BRIHOCUT OTIPE/IeTICHHE O BhIa4e HITH
00 OTKa3e B BBIJau€ HCIIONHUTENHHOTO JINCTA Ha MPUHYIUTEIHHOE
WCTIOJTHEHNE PEIeHHs TPETEHCKOTOo Cya.

Takoe onpezneneHne JOMKHO COAEPIKATE:

1) HaMMEHOBaHHE W COCTaB TPETEHCKOTO CyIa;

2) HaMMEHOBaHHUE CTOPOH TPETEHCKOTO pa30NpaTeNbCTBa;

3) cBeAeHUS O COOTBETCTBYIOIIEM PEIICHUH TPETEHCKOTO Cya;

4) yxa3zaHWe Ha BbIIady MCIIOJHUTEIBHOTO JIMCTA WM OTKa3 B €ro
BbIJIaYe.

OTka3 B BbIJJau€ HCIIOIHUTEIHHOTO JINCTA HE MPEMSITCTBYET CTO-
POHaM TTOBTOPHO OOPaTUTHCS B TPETEHCKUH CyII, €CIIA TaKas BO3MOXK-
HOCTh HE yTpaveHa, WK B CyJ MO OOIIMM IpaBUiIaM, IPeayCMOTPEH-
HbiM ['TIK PO.



PA3OEN IX. HOTAPUAT

I'naBa 24. OcHOBBI HOTApPHATA
§ 1. IlonsiTHE M CYLIIHOCTH HOTApPHATA

B cootBerctBHM co cT. | OcHOB 3akoHOAaTeabcTBA PD 0 HOTAa-
puate HoTapuaT B Poccuiickoit denepanun Mpu3BaH 00ECTICUNBATH
B cooTBeTcTBUM ¢ KoHcTuTymmeit P®, KOHCTHTYIMSAMU peciyOiuK
B cocTtaBe P® 3amury mpaB U 3aKOHHBIX MHTEPECOB IpaxKJaH U I0pH-
TUYECKHUX JIMII ITyTEM COBEPIICHUS HOTApUYCaMHU IPEIYyCMOTPEHHBIX
3aKOHO/IaTENbHBIMHA aKTaMU HOTApUAIBHBIX NEHCTBUH OT uMeHH Poc-
cuiickon deaeparuu.

JanHOoe ompenesneHne B caMoM o01eM Bujie GopMyHupyer 3agadu
OTEYECTBEHHOT'O HOTApHATA.

OnHUM W3 OCHOBHBIX TOJXOJOB B JIOKTPUHE SBJsIETCS 0003HAYE-
HHME HOTapHaTa B Ka4eCTBE MHCTHTYTa MPEBEHTUBHOTO MPaBOCYIHS .
CymiecTByeT TakXe MOAXOJ, COTIIACHO KOTOPOMY HOTapHaT MpU3BaH
OKa3bpIBaTh 0c000ro poma yciyru®. Tak, BHEOHOKETHBI HOTapHAT
CTPOUTCA TIO TPUHITUIY CaMOPETYIUPYyeMOl HEKOMMEPUYECKOH opra-
HH3AI[MK°, HE3aBUCHMOMN OT TOCYIapCTBa, 10 CBOCH CyTH aHAIOTHYEH
aZBOKaType W 3aHUMaeTcs OKa3zaHHeM yciyr. Pomp rocymapctBa B
9TOM CIlydae CBOJUTCS K MUHHMAaJIbHOMY YYacTHIO B 3THUX TpOIleccax,
a UMEHHO OIPEeEIIEHUI0 OCHOBHBIX NPAaBWJI MMOBEACHUS W KOHTPOJIO
3a HOTapHaNbHOU JEeATENBHOCTHI0. ['0cy1apcTBO B 3TOM CiIydae Je-
JETHPYET YacTh CBOMX ITOJIHOMOYHA CIIEHAILHO CO37aBaeMBbIM He-
roCyJIapCTBEHHBIM OpraHu3alusM (HOTapHaJbHBIM Tajgaram)?, ocy-
[IECTBIISTIOIIMM 3allUTy WHTEPECOB HOTApPHYCOB, MX TOATOTOBKY,

' Cm.: ApeyHoe B.H. HoTapwanbHble ycryru Hacenewwo. M., 1991; XKyii-
ko8 B.M. HoTtapmaT Kak WHCTUTYT MpPeBEeHTWBHOro NpaBoCyAus: obiue uenu,
NPUHUMNBLI 1 nonHoMouus // Poccuiickas toctuums. 1998. Ne 6; )XKylkoe B. HoTa-
puaT «pasrpyxxaeTt» cyabl // Poccuickas toctuumsa. 2000. Ne 3; KnsyuH E.H.
O paboTe HOTapuycoB, COCTaBMsOLIEN MUPHYK anbTepHaTMBY MpPaBOCYAMIO:
WHTepsblo ¢ lNpesngeHtom depepanbHOM HOTapuanbHOW nanatbl // 3akoHoda-
TenbcTBo. 2003. Ne 10.

2 Cm.: Ycosuy B.J1. HekoTopble aKkTyarbHble BOMPOChI OpraHu3auuM Hotapu-
anbHom gesatenbHocTn B Poccuiickon ®enepaumm // Hotapuyc. 2005. Ne 5.

% CMm.: Masnodckuli E.A. Camoperynupyemble opraHusaLmu: Moga Ui TeH-
aeHuum // Mpaeo 1 akoHomMumka. 2003. Ne 3.

4 Cm.: Pomarosckasi O.B. HoTapuanebHas nanarta, ny6nuyHasa kopnopauus,
camoperynupyemas opranusauusa: npobnembl TepmuHonorum // CMNC KoHcynb-
TaHTlnoc.
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pa3palaThIBalONIMM TpaBWIa U CTAHAAPTH MPOPECCHOHATBFHOU Jes-
TEJILHOCTH, 00ECIICYNBAIOIIINM HEKOTOPhIE KOHTPOJIbHBIE (PYHKIIHH.

B ognom u3 IlocranoBnenuit Koncruryunonnoro Cyna PD 65v1-
JI0 BIEpPBBIE YKa3aHO, YTO HOTAPHAJIbHBIE MalaThl BHIOIHSIOT My0-
JUYHO-IIPABOBOE IIPEIHAa3HAauYCHNE, YTO OMpeaeNsieT uX 0COObIH cTa-
TyC Kak OpraHM3aliyd W BUJa opuaudeckoro numna. Kpome Ttoro,
MpSIMO ¥ HEJIBYCMBICIIEHHO OBUT clelaH BBIBOJ, 4T0 KoHcTHTYyIMS
P® He 3ampemaer mepenaBaTh OTIENbHbBIE IIOJTHOMOYHSI OPIaHOB
BJIACTH HErOCYAapCTBEHHBIM OPTaHH3aLHsIM '

Horapuychl BBITONHSIOT (YHKIWIO 3alIUTHl TPAXKIAHCKUX IPaB,
YIOCTOBEPSISI TPAKIAHCKO-IIPABOBBIE aKTHl W JOTOBOPBI, CBHIETENHCT-
BysI OIIpeJieSieHHbIe (paKThl U JOKYMEHTHI. JIMUCTaHIIUPYSICh OT TOCyAap-
CTBa M €70 OPTaHOB, HOTAPUYCHI TPUOOPETAIOT Iy OIMMIHO-TIPABOBOM CTa-
TYC IUTS OCYIIIECTBIIEHUS CBOEH NIESTETHPHOCTH OT UMEHH TOCyIapCTBa.

[Ty6nuaHO-TIpaBOBO# CTAaTyC JHII, HE SBISIOUINXCS MPEICTaBUTE-
JSIMA OPraHOB I'OCYIAPCTBEHHOH BJIACTH WJIM OPTaHOB MECTHOTO Ca-
MOYIpaBJIE€HUs, B IOCIEIHEEe BpeMs NpHBIEKaeT K cebe Ooiblioe
BHUMAaHUE, SIBIACTCSA NIPEIMETOM IUCKYCCHH Ha CTpaHMLAX HAay4HOU
mevatt 1 B Koncrurymmonnom Cyne PO

OTMeTHM TaKXe, 9TO HOTApHaT MOXET OBITh U TOCYAapCTBEHHBIM
(HOTapuaT B COBETCKMH TEpPHOJ, a TakXKe COBPEMEHHBI HOTapHar
OTJIENTBHBIX 3apPYOEKHBIX CTPaH).

WHpIMU cTOBaMU, BO3MOXKHBI MPU OCHOBHbIX MOOENU OP2AHUIAYUU
HoOmapuama:

1) rocynapcTBeHHas!, WM ITyOIUIHAS;

2) yacTHas (HOTapHyC KaK 9acTHONPAKTUKYIOIIEE JINTIO);

3) cMermanHas®.

' Cm.: MocTaHoBneHve KoHctutyumonHoro Cyaa P® ot 19 masa 1998 r. Ne 15-T1
«lMo pgeny o npoBepke KOHCTUTYLMOHHOCTU OTAENbHbIX NONOXEHW cTaTen 2, 12,
17, 24 v 34 OcHoB 3akoHoAaTenbCcTBa Poccuiickon Pefepaumm o HoTapuaTey.

2 Cwm.: MocTaHoBneHe KoHctutyumonHoro Cyna P® ot 19 gekabpsa 2005 .
Ne 12-I «[Mo geny o npoBepKke KOHCTUTYLIMOHHOCTU ab3aua BOCbMOro nyHkra 1
ctatbh 20 depepanbHoro 3akoHa «O HecocToATENbHOCTU (BaHKPOTCTBE)» B CBSI3N
¢ xanobow rpaxxaaHuHa A. I'. MexeHueBay // Poccuiickas raseta. 2005. 19 gek.

3 Cm.: Bepaacosea P.M. Hotapuat B Poccun: Yue6Hoe nocobue. M.: HOpucr,
2005. C. 9-11; MockaneHko U.B. OcHoBHble 0CODGEHHOCTM NPaBOBOro craTtyca
poccunckoro Hotapuarta // CINC NapaHT-Makcumym; lMonmaesckas H.A. Hotapu-
aT: Kypc nekuwmii. M.: Omera-J1, 2004. C. 8-10; @unumoHos FO. Hotapuat — B uc-
KntounTensHoe BegeHne Poccunckon Pepepaumm // Poccuiickas octuums. 1997.
Ne 2. C. 31; Spkoe B.B. K npoekTy HOBOro 3akoHa o HoTapuaTe // Hotapuyc. 1999.
Ne 4. C. 3, n gp.
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DT MOJIeTH yKe ObUTH arpoOHpPOBaHbI HA OT/IENBHBIX OTPE3KaX HC-
TOPHH B pa3HbIX cTpaHax. TakuMm o0pazoM, XOTs HOTapHaT M OCTaBajICs
Ha TPOTSHKCHWHM MHOTHX CTOJNETHH (YHKIMOHAJIBHO TOBOJIFHO CTa-
OMJILHBIM HWHCTUTYTOM, HAIIPpAaBJICHHBIM Ha IOPUIUYCCKHU TOYHOEC, KOp-
peKTHOE o(opMIIEeHHE CAETOK TpakIaHAMU M IOPUIMYECKUMH JTUIIAMH,
o0ecrieueHne MOUIMHHOCTA M 3aKOHHOCTH Y/IOCTOBEPSIEMBIX JTOKYMEH-
TOB, TIOAXOBI K (GOPMUPOBAaHUIO W O(OPMIIEHHIO HOTapuara, Ha3Hade-
HUIO Ha JIOJDKHOCTH HOTApHyca M JIP., MEHSUTUCH Ha MPOTSHKEHUH MHO-
TOBEKOBOI MCTOPHH YETOBEUECKOM IIMBUITN3ALNK U HCTOpHH Poccun .

B cootBercTBHM cO cT. 1 OcHOB 3akoHOAaTeJbcTBa PD 0 HO-
TapuaTe HoTapualbHbie neiicTBus B Poccuiickoit dexepanuu co-
BEpIIAIOT HOTApHUyChl, paboTarolyie B TOCYIapCTBEHHOW HOTapu-
allbHOM KOHTOpE WJIM 3aHUMAIOIIMEeCs YacTHOW mpakTtukoil. B Ha-
crosimee BpeMms B Poccnnm B OCHOBHOM pAaclpOCTPaHEHBI YacTHBIE
HOTApUYCHI, YUCIEHHOCTh TOCYAapCTBEHHBIX HOTapUYCOB HEYKJIOH-
HO CHIDKAeTCH.

locynapcTBo Ha ompeneieHHBIX ATamax pPa3BUTHs CTaBUT IEpen
c00OH HOBBIE COLMANBHBIE U SKOHOMUYECKHUE 1IeTTH, KOTOPbIC HAXOAAT
OTpa’KEHUE B HOPMATUBHBIX JOKYMEHTaX, KOHUECHIUSAX, IPUOPUTETAX
Pa3BUTHSL, TOKTPUHAX U T.II.

[IpuMeHnTENbHO K ACATEIBHOCTH HOTAapHUaTa MmaKuMu yeasamu mo-
2ym Obimb: TOBBIIICHUE POJIM M OTBETCTBEHHOCTH HOTapHaTa Mepes
o0IIECTBOM W TOCYAapCTBOM; JallbHElWIee pa3BUTHE OeccriopHON
FOPUCIVKINY; CTaOMIM3alKs TpaXkJaHCKOTro 060poTa U Ap.

HmenHO HOTapmyc MOKET BHECTH CBOIO JICTITY B CHIDKEHHE O0IIIe-
ro0 KOJWYEeCTBAa TPAXKIAHCKO-TIPABOBBIX CIOPOB, TaK KakK SBISIETCS
JUIIOM OEeCTPUCTPACTHBIM, CIIOCOO€H JaTh ajeKBaTHBIE IIPABOBBIC
(hopmynmpoBku cTopoHaMm. Ero posb Kak COBETHHKA TpaKIaH M Opra-
HU3aIllUi TI0 MPaBOBBIM BOMPOCAM HEYKJIOHHO pacTeT B CTpaHaX, IJie
OH (DYHKIIMOHUPYET KaK HE3aBUCUMBIH.

PoccuiickoMy HOTapuaty OTBEIEHO MECTO 3BEHA, MPU3BAHHOIO
K MyOJIMYHOMY yIOCTOBEPEHHUIO IOpHAMYECKHX (akToB M obecrede-
HUIO COJICHCTBHS ajpecaTaM YacTHONPABOBBIX HOPM B OCYIIECTBIIE-
HUU (UCIIOJIb30BaHUU, UCTIOJIHEHUU U COOJIOICHUM) UX MPEIITUCAHHIA.
B mMexaHu3Me mpaBOBOTO PEryIMpOBaHUsS HOTApUAT MOXKHO OTHECTH

' Cm.: ®emenudu A.M. Pycckuii HoTapuaT. McTopust HOTapuaTa u feiicT-
BylOLLIee HOTapuanbHoe nonoxeHve 14 anpens 1866 r. Cl6., 1902. C. 69, 70.
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K 9HCITy 3BEHBEB, PEATUIYIOMHNX (QYHKIHK MyOIMYHOTO KOHTPOJIS
3a JICHCTBUSMH JIMI] B YaCTHBIX HHTEpecax .

[Ipu 3TOM TpH3HAHWE HOTApPUYCOB B CTpaHaX JIATWHCKOTO HOTa-
puaTta cyOBbeKTaMH, OCYIIECTBISIONMMH (YHKIMH ITyOJIWIHOTO Tpa-
Ba, HE MEIIaeT OTIAEJIUTh YaCTHBI HOTapuaT OT TOCYIapCTBEHHOU
BJIACTH, TOCYJAPCTBEHHOTO almapaTa’, 4To MOJTBEPKIACTCS KaK Ipa-
BOBOM JOKTPUHOH, Tak 1 npakTukoit Korncrutynnonnoro Cyna PO.

CoBpeMeHHBII HOTapHaT BBIACIUIICS U3 CHCTEMBI OPraHOB rOCy-
JApCTBEHHOW BJIACTH M OPTAaHOB MECTHOTO CaMOYTIPaBIIEHHUs, a HETO-
CyIapCTBEHHBII HOTApHyC HE MOKET OBITh OTHECEH K JIOJDKHOCTHO-
My auiy®. Cama (GopMyIHpOBKa 3aKOHOJATENs «YaCTHBIA HOTapH-
yc», a Takke Oo0beIWHEHHE HOTapHyCOB B paMKax CIHEIHATbHO
C03/1aBa€MOM HErocyJapCTBEHHOM OpraHu3alMd — HOTAPUAIBHOU
najaTel CBUIETENBCTBYIOT 00 OTCYTCTBHM y HOTAapUyCOB cTaryca
JIOJ>KHOCTHOTO JIMIIA.

B TO ke BpeMs HOTApHUyChl SIBJISIOTCS IPABOMPHUMEHHUTEISIMU®.
[Tox mprMeHeHHEeM TpaBa TOHUMAIOT BIACTHYIO JEATEIBHOCTh KOM-
METeHTHBIX OPTraHOB U JIMI] MO MOATOTOBKE M NMPHHITHIO WHAWBUIY-
AIBHOTO PEIICHUS 0 IOPUANYECKOMY NIy Ha OCHOBE IOPHINYECKHX
(hakTOB M KOHKPETHBIX IOpUAMYECKHX HOpM. Peus mumeTr o mpaBompu-
MEHUTENFHOW NEATENbHOCTH, KOTOPYIO TakKXKe OIPEAeTSIOT dYepes
FOPUCIUKIINIO.

[MoHsATHE IOPUCAUKIHUS» B CHELHAIBHON JINTEpaType® TPAKTyeTCs
Mo-pasHOMy. MOXHO BBIZIETUTH TPU OCHOBHBIX TOHSTHS IOPHCINK-
IIUH, PACKPBIBAIOIINX T€ MM MHBIE CTOPOHBI 3TOTO CIIOKHOTO IPaBO-
BOTO ()eHOMEHA.

FOpucoukyus onpenensercs, BO-TIEPBBIX, Yepe3 IPaBONPUMEHUTEINb-
HYIO JeATEeIBHOCTh, BO-BTOPHIX, YepPE3 IMOJTHOMOYNE HA OCYIIECTBIICHHE

' CM.: Mockanerko M.B. MecTo u porb HOoTapwaTa B peanusauun HOpM rpa-
XpaaHckoro (4actHoro) npasa // CMC MapaHT.

Cwm.: BayenuHa C.A. HoTapmaT B cucteme rpaxaaHcKomn iopucamkumm: As-
Toped. Auc. ... KaHa. iopua. Hayk. Exatepunbypr, 2002; Kocapesa U.A. Ponb
HOTapuanbHbIX OEWCTBUA B rpakgaHCKO-NMpaBOBOM perynvpoBaHun: ABToped.
AnC. ... KaHAa. 1opua. Hayk. EkatepuHOypr, 2004.

% CM.: Cmapunos FO.H. Cnyxe6Hoe npaso: Yuebruk. M., 1996. C. 355-382.

4 Cm.: KommeHTapun k OcHoBam 3akoHogatensctBa Poccunckon depnepa-
uum o Hotapuate / MNopa pea. M.K. TpeywHukosa. M., 2002. C. 7.

5 Cwm.: Anekcees C.C. MpaBo: onbIT KOMNNeKcHoro nccnegosaHusa. M., 1999.
C. 116; Bacbkosckuli E.B. Kypc rpaxaaHckoro npouecca. M., 1913. C. 484; Ocu-
nos 1O.K. NogBenomcTBEHHOCTb topuamndeckux aen. Ceepgnosck, 1973. C. 26.
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3TOW JEATENbHOCTH, B-TPETHUX, YePe3 OpraH, OCYIIECTBISIOMMNI mpa-
BOTIPUMEHHUTEIBHYIO JAESITEIHbHOCTD.

Takum 00pa3zoM, IOPUCIUKIIUS — 3TO AEATEILHOCTH KOMITETEHT-
HBIX OpPTaHOB, NMPHU3BAHHBIX B YCTAHOBJIEHHOM IIOPSIKE paccMaTpH-
BaTh NPAaBOBBIE BOIIPOCHI M BBIHOCHUTH MO HUM IOPHUAMYECKH 00s513a-
TeJbHBIE PEeIICHUS.

MHuoroob6pasre IOpUCANKINNA CTaBUT BOMPOC 00 WX Kiaccupuka-
LIUH, YTO UMEET TEOPETUKO-TIPUKIIAJHOE 3HAUCHHE.

B 3aBrucuMocTH OT XapakTepa nena (MaTepHalbHO-IPABOBON KPH-
Tepuil) pa3aMyaroT TPU BUAA IOPUCIUKIMN: yrojJoBHAas; afMUHUCTPA-
TUBHAS; TPa’KAAHCKasL.

I'paxnaHckast IOPUCOUKLMA NPEACTABISET COO0HM AEATENbHOCTD
KOMIIETCHTHBIX OPIaHOB II0 Pa3pelICHHI0 JIOOBIX IPaKIaHCKHUX el
(pa3peleHue BOPOCOB B chepe IPaskAaHCKUX, TPYAOBBIX, CEMEHHBIX
U ApYrux HpaBooTHOIIeHWH). Croma OTHOCUTCA IESTENbHOCTh Kak
rOCYJapCTBEHHBIX, TaK M OOIIECTBEHHBIX M MHBIX OPraHOB, CO3J/laBac-
MBIX C 3TOH LENbIO (TpeTeiickue Cyabl, KOMUCCHU IO TPYAOBBIM CIIO-
pam u T.1.).

Takoil mOAXOA M yKa3aHHE Ha pa3pelleHHe Pa3IM4HOIo poja BO-
NPOCOB, BO3HUKAIOIIMX B I'Pa’kAaHCKO-NPABOBOM cdepe, HECOMHEHHO,
10380J15em OMHeCMU HOMAPUAM K OP2ary eparcOaHCKOU I0PUCOUKYUU.

[lo xpuTepuio CIOPHOCTH MM OECCHOPHOCTH IOPUAMYECKUX JEI
BBIJICJISIOT: CIIOPHYIO IOPUCAUKLNIO; OECCTIOPHYIO I0PUCAUKIIUIO.

CriopHasi IOpUCIMKIMS 3aKII0YAETCsl B pa3pelIeHuH KOH(IMKTOB
U OCYIIECTBISIETCS CHELHAIbHO CO3JaHHBIMH OpraHaMH, YIOIHOMO-
YEeHHBIMHM Ha TO 3aKOHOM. beccriopHas OpHUCAMKIMS 3aKJIIOYacTCs B
yZIOCTOBEpeHUH U (pukcanuu (akToB, MpaB U JCUCTBUH YYaCTHUKOB
rpaxaanckoro obopota. Cpemu opearos 6eccnopHou npucouxyuu
MPAOUYUOHHO YKA3bIBACMCS HOMAPUAM.

Ilo xapakTepy opraHa, OCYLIECTBIJISIOLIETO IOPUCAUKLIHUOHHYIO
JESTEIbHOCTD, PA3IMYa0T TOCYJIapPCTBEHHYIO U HErOCYAapCTBEHHYIO
IOPUCIUKLIHIO.

l'ocynapcTBeHHYIO IOPUCANKLMIO OCYIIECTBIISIIOT Cy/leOHBIe opra-
HBI Kak opranbl npasocyaus (Koncturyunonnsiid Cyn P®, cyzasl 06-
el IOPUCIUKIMHA M apOUTpaXKHbIE CYZbl) U OpPraHbl, AEHCTBYIOIINE
B cepe HUCIOTHUTENBHOHN BIIACTH.

HerocynapcTBeHHYI0 IOPHUCIOMKINIO OCYILECTBIISIOT TPETEHCKUE
CYJIbl, KOMHCCHU TI0 TPYAOBBIM CIIOpaM U HEKOTOPBIE IPYTHE OpTaHbl.
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Horapmuar, ¢ yueToM H3110)KE€HHOTO, MOKET OBITh OTHECEH K opea-
HAM He20Cy0apCmeeHHOU IOPUCOUKYUL.

Takum 00pa3oM, COBpEMEHHBIH OTeUeCTBEHHBIH HOTapuaT — 3TO
OpraH HErocyJapcTBEHHOH OecCIOpHOM rpa)kIaHCKOH IOPUCIUKIIHH.

Hotapuar omHOBpEMEHHO MPEIACTABISET CO00H OOBEeIUHECHUE
npoQecCHOHATBHBIX JIHL, YIOJHOMOYEHHBIX OT MMEHH TOCYyAapcTBa
B MHTEpECcax yYaCTHUKOB IPa)kJaHCKOTO 000poTa U 00IIeCTBa ocylie-
CTBJIATH JEATEIbHOCTh, HANPABICHHYI0 HAa OXpaHy M 3alIUTy IpaB
Y 3aKOHHBIX WHTEPECOB IPaX</1aH M IOPUIMUECKUX JIHII.

Horapuat nposiBnsier cebst uepe3 NEHCTBUS WM AEATEIBHOCTD
YIOTHOMOYEHHBIX JIUI] — HOTapHYCOB.

Ha nomxHocts HOTapuyca B Poccuiickoit @enepanuy Ha3HayaeTcs
B TOpsAKe, ycTaHoBlieHHOM (OCHOBaMH 3aKoHoaaTeJbcTBa P@®
0 HOoTapuare, rpaxaanuH Pocculickoil denepaunn, UMEIOLUUNA BbIC-
niee IOpUIMYEcKoe 00pa3oBaHWE, MPOUICAIINN CTAXKUPOBKY CPOKOM
HE MEHEE rojla B TOCYJAapCTBEHHOM HOTAapUalbHOW KOHTOPE WIH
y HOTapuyca, 3aHUMaloIIErocsi YaCTHOM MPaKTUKOM, CIaBIIMI KBaJIU-
(hUKAITMOHHBIN dK3aMEH, UMEIONINN JTUIICH3UIO Ha MPaBO HOTAPUAh-
HOM NeSITEeNLHOCTH.

Hotapuyc GecrpuctpacTeH W HE3aBHUCHM B CBOEH NEATENbHOCTH
u pykosoactByetcst Koncrurynueit PO, 3akononarenscteom PD u ee
CyOBEKTOB.

Homapuyc ne enpage: 3aHMMATbCA CaMOCTOATEIBHON TPEATIPH-
HUMATEJIbCKON M HUKAKOW MHOM JeATEeNbHOCThIO, KPOME HOTapualb-
HOM, Hay4YHOW W MPENnoJlaBaTeIbCKON; OKa3bIBaTh MOCPEIHUYECKUE
YCIYTH IPHU 3aKIH0YEHUH JOTOBOPOB.

Homapuyc umeem npaeo: copepuiaTh InpenycMoTpeHHble OcHO-
BaMM 3aKoHoAaTeabcTBa P@® 0 HoTapuaTe HOTapUaJbHbIE JEHCTBUS
B HHTepecax (U3MYECKHX U IOPHINYECKHX JHI, OOpaTHBIINXCS
K HEMY, 32 HCKJIIFOUEHHEM CIIy4aeB, KOrJa MECTO COBEPIICHHS HOTApU-
abHOTO JIEUCTBHUA OIpPEJIEIECHO 3aKOHOAAaTeIbecTBOM PD wmin mMexy-
HapOJHBIMH JI0IOBOPaMH; COCTABIIATh MPOEKTHI CACIOK, 3asBICHUN U
JIPYTUX TOKYMEHTOB, U3rOTOBJIATH KOIUU JOKYMEHTOB U BBIIUCKHU W3
HUX, a TAKXKE 1aBaTh Pa3bsICHEHUs IO BOIIPOCAM COBEPIICHHS HOTAPH-
ANBHBIX NIEHCTBHIA; NCTPeOOBaTh OT (PM3UIECKUX W IOPUAMUECKUX JIUI]
CBEJICHHS W JIOKyMEHTHI, HEOOXOANMEIE U COBEPIICHUSI HOTapHalb-
HBIX JAEUCTBUI; MPEACTABIATh B MOPSIIKE, yCTAHOBIEHHOM Denepanb-
HBbIM 3aKOHOM OT 21 mrons 1997 r. Ne 122-®3 «O rocynapcTBeHHOU
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perucTpanvy MmpaB Ha HEIBMKHUMOE MMYIIECTBO M CHCIOK C HHUM,
3asBJICHUE O IOCYJApCTBEHHOM PErucTpalyy MpaB Ha HEJIBHKUMOE
MMYIIECTBO U CEJOK C HUM M MHbIE HEOOXOIUMBIE ISl TIPOBEACHUS
TaKOM rOCyJapCTBEHHON PETUCTPALUU JOKYMEHTHI B PETUCTPUPYIOIIMI
opraH, B cilydae HOTApUaIbHOI'O YAOCTOBEPEHMSI UM COOTBETCTBYIO-
L€ CAENKU WK COBEPUIEHUS! MHOI'O COOTBETCTBYIOLIErO HOTapUallb-
HOT'O JEHCTBUS, a TAKXKE MOIy4aTh CBUIETENIBCTBA O TOCYAAPCTBEHHOM
perucTpanuy npas U (WIK) UHBIE HOKYMEHTHI UL NEepeAay UX JIH-
11aM, B HHTEpecax KOTOPBIX OCYIIECTBIANIACE TaKasi pETHCTPALS.

Homapuyc o6s3an oxa3bplBaTh (QU3NUECKUM U IOPUIUYECKUM JIH-
[[aM COAEHCTBUE B OCYLIECTBICHUH UX IPaB U 3aILUTE 3aKOHHBIX WH-
TEPEecOoB, Pa3bACHATh MM IIpaBa M OOS3aHHOCTH, HpPEAyIpPeXIaTh
0 MOCIIEACTBHAX COBEPIIAEMBIX HOTAPUAIBHBIX AEHCTBUH, C TEM UYTO-
OBl FOpUINYECKasi HEOCBEAOMICHHOCTh HE MOIJIa ObITh HCIIOJIb30BaHA
UM BO BpEl.

Hotapuyc, 3aHUMaromuiics 4YacTHOW MPAaKTHUKOW, YMBIIIICHHO
pasriacUBIINN CBEIEHHA O COBEPLUIEHHOM HOTapHaIbHOM JEHCTBHU
WIH COBEPUIMBIINN HOTapHalIbHOE NEHUCTBHUE, IPOTUBOPEYAIIEE 3aKO-
HonatenbCTBy P®, 00513aH 1O pemeHnIo cyia BO3MECTUTh IPUYUHEH-
HBIH BCJIEACTBUE 3TOro ymepd. B mpyrux ciydasx HOTapuyc Bo3Me-
IaeT yIepo, eclii OH HE MOXKET OBITh BO3MEILEH B MHOM IOPSIKE.

B cnydae coBepiieHHss HOTapHycOM, 3aHMMAIOIIUMCS YacTHOH
MPaKTUKOU, NEHCTBUH, MPOTUBOPEUALIUX 3aKOHOAATENbCTBY P®, ero
JEeSITeNbHOCTh MOXKET OBITh ITPEeKpalleHa.

Horapuyc, pabotaronmii B rocyJapcTBEHHOH HOTapHajibHOW KOH-
TOpE, B CIIydae COBEpIICHHUS ICHCTBHM, MPOTHBOpEYAINX 3aKOHOJa-
TenbCTBY PD, HEeceT OTBETCTBEHHOCTh B YCTAHOBJIEHHOM 3aKOHOM I1O-
psizKe.

Horapuyc, 3aHuMaromuiicss yacTHOW MPaKTHKOH, 00s3aH 3aKII0-
YUTh JOTOBOP CTPAaxOBaHHs CBOCH MPO(hecCHOHAIbHOW OTBETCTBEH-
HocTH. HoTapuyc He BrpaBe BBHINOTHATH CBOM O0S3aHHOCTH Oe3 3a-
KIIIOYEHHS JIOTOBOPA CTPaXOBaHUS.

Hotapuycel, B cootBeTcTBUM ¢ OCHOBAMH 3aKOHOJATEJbCTBA
P® o HoTapmuare, COBEPLIAIOT LENBIA Psii HOTAPUAIBHBIX IEHCTBUMN:
YIOCTOBEPSIOT CACIIKH; BBIAAIOT CBUIETENHCTBA O IIPaBe COOCTBEHHOCTH
Ha JIONIO B OOIIEM MMYIIECTBE CYNPYToB; HaJaraloT U CHUMAIOT 3arpe-
IIEHHS OTYYKJIEHUSI UMYIIECTBA; CBUETEIBCTBYIOT BEPHOCTh KOMUMN
JIOKYMEHTOB U BBIHCOK M3 HHX; CBHUIECTEILCTBYIOT IOUIMHHOCTH
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MOANKCH Ha JOKYMEHTAaX; CBUJETEIbCTBYIOT BEPHOCTh IIEPEBOJA [J10-
KYMEHTOB C OJJHOTO S3bIKa Ha IPYTOW; YAOCTOBEPSIOT (DaKT HAXOXKAE-
HUS TpaXIaHUHA B KUBBIX; yIOCTOBEPSIOT (PaKT HAXOXKIEHHUS TPaxk-
JIaHUHA B ONPEIEICHHOM MECTE U JIp.

DTOT NepeveHb SBIAETCS OTKPBITHIM, MOCKOIBKY 3aKOHOM MOTYT
OBITH IPETYCMOTPEHBI U HHBIE HOTAPHAIHHBIE IEHCTBHSL.

Bo03MOXKHBII Kpyr HOTapUaJIbHBIX JEHCTBUH B Pa3HbIX CTPAaHAX
HeonuHakoB. Hanpumep, Bo @paHuuy HOTapUyChl MOTYT 3aHUMATHCA
MAaKJIEPCKOH NEATEIbHOCThIO, BECTH HEKOTOPBIE KOPIIOPATUBHBIE JENA.
B I'epMaHuu HOTapuyc MOKET MOJIYUYUTh Pa3pelieHUE Ha UCTIOJIHEHUE
00s13aHHOCTEH MAaTEeHTHOTO TOBEPEHHOTO, HAJIOTOBOTO KOHCYJIBTAHTA.
B Hunepnangax HOTapuychbl MOTYT WIpaTh poOJib COBETHUKOB IPHU
kopriopanusax. B benbrun u @paHuun HOTapUyChl TAKKE 3aHUMAIOTCS
MPOU3BOJICTBOM MPABOBBIX 3KCIEPTU3, YYacCTBYIOT B IEpEroBopax
10 BONIPOCAM HEJIBUKUMOCTH.

Kak MoxHO yOenuThCs, HOTapuaibHas IesTeNFHOCTE MOXKET OBITh
BeChMa MHOTOOOpPa3HOH 1O CBOMM MPOSBJICHUSM, HO TPU 3TOM OHA
JIOBOJIBHO CTPOTO pPETJIaMEHTHpOBaHAa W (opMaln3oBaHa Ha YPOBHE
HODPM IIpaBa, a TakKe BHIPAOOTAHHBIX COOOIIECTBOM O0bIYacB .

Homapuanvhoe Oeiicmaue TIpeaCTaBIseT COOOW COBOKYITHOCTD IIO-
CJIEIOBATENBHO COBEPLIAEMBIX YIIOJHOMOYEHHBIM JIMIIOM HOPUAHYECKH
3HAYUMBIX TIOCTYTIKOB, PE3YyJbTaT KOTOPHIX OOYCIOBIMBAET BO3HHK-
HOBEHHE IOPUINIECKHUX TOCIEICTBHM.

HorapuansHoe aeiicTBUE MOXET paccMaTpUBATBCS U C MO3ULUN
TUHAMHKH, ¥ C TO3WIMH cTaTHKU. Kak AuHaMudecKkoe MoHsITHE HOTa-
pUanbHOE ACHCTBUE MPEIOJIaracT COBOKYIIHOCTh COBEPUIEHUS OIpe-
JIEJIEHHBIX IOPUINIECKAX (PaKTOB, KaK CTATHYECKOE MOHITHE OHO OX-
BaTHIBAET PE3yJbTAT HOTAPUAIBHOIO IPOU3BOJCTBA, UTOIOBBIA HOPH-
I9ecKuil (hakT.

§ 2. HOTapHa.TIbHLIe JeHCTBHUSA U nmpaBuJjia X COBEPIICHUA

Hopwmpbl, perynupyronme MNOpsSAOK COBEPLICHUS HOTapHabHBIX
JEWCTBUM, MOXKHO pa3feiuTh Ha ABe Oonbllue Tpymnusl. B nepsyio
BXOJST HOPMBI, OTHOCSAIINECS KO BCEM WM OOJBIIMHCTBY HOTapHalb-
HBIX JICHCTBUIL, 60 6MmOpyI0 — HOPMBI, YCTaHABIMBAIOLINE OCOOEHHO-
CTH COBEPILIEHMS OT/ENBbHBIX HOTAPUAIBHBIX JEHCTBHH.

' Cm.: Mueny X.-®., Hzp ). Hotapuat Bo ®paHuum 1 B Mupe // CripaBoyHast
npasoBas 6a3a apaHT.
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[Ipumenenue oOIKMX HOPM HE 3aBHCHT OT XapaKTepa HOTaphalb-
HOTO JIEHCTBHA M 0053aTENBHO I BCEX CITydaeB.

B a1y rpynmy BXOIAT CIEAYIOUINE 00A3aHHOCMU HOMApUyca npu
cogepuleHUY HOMAPUaIbHO20 0elUCMBUsL:

1) yCcTaHOBUTH TMYHOCTH, OOPATUBIIHMXCS 32 COBEPILICHHEM HOTa-
pHAIBHOTO JIEUCTBUS;

2) MpOBEPUTH MOAIMHHOCTH MOANNCH YYACTHUKOB CACIKU U JIPY-
TUX JIUII, OOPaTUBIINXCS 32 COBEPIICHIEM HOTAPHAIBLHOTO JEHCTBUS;

3) npoBepUTh NOJIMHHOCTD MOJIMUCH YYaCTHUKOB CHIEIKH U JIpY-
THX JIUL, OOpaTHBILIMXCS 38 COBEPIICHUEM HOTAPUAIBHOTO ACHCTBHUS;

4) npoBepuTh cojepKaHHEe JOKYMEHTOB W HE NPUHUMATh JOKY-
MEHTBI, MPOTHBOpPEYAIlle 3aKOHY WM COJAEpIKalllle CBEICHUS, IIOpO-
yalue 4ecTh, JOCTOMHCTBO, JEJIOBYIO PEMyTallHi0 TpakJaHWHA WIN
IOPUINYECKOTO JINIIA;

5) OTIIOXHUTH COBEPIIEHHE HOTAPHUAIBHOTO JCHCTBUS B LEJSAX HC-
TpeOOBaHUS HEOOXOAWMBIX CBENEHHH W JOKYMEHTOB OT yUpeK[e-
HU, OpTaHU3alMM, TOJKHOCTHBIX JIMII;

6) OTJIOXKHTH COBEpILIEHNE HOTAPHAILHOTO JEUCTBUS B CIIydae OT-
MPaBJICHUSI TOKYMEHTA Ha SKCIEPTHU3Y;

7) pa3bACHUTH MOPSAAOK 00KaJOBaHHUSA OTKa3a B COBEPILICHUH HO-
TapUaJbHOIO JEHCTBHSA, M3JIOKUTh MPUUYMHBI OTKa3a B NMHCBMEHHOU
hopme;

8) mpoBepUTH yIUIATy TOCYIaPCTBEHHOM MOIUINHEI;

9) 3aperucTpupoBaTh HOTAPHAIBLHOE NIECHCTBHE B CHEIHAIBHOM
peecTpe;

10) B HEOOXOUMBIX CITydasX BBIIATh CBHIETEIHLCTBO YCTAHOBJICH-
HOTO 00Opasia.

Kpome Toro, BHE 3aBUCUMOCTH OT BHJa HOTAPUAIBHOTO JAECHCTBUS
HOTapuyc 00s3aH COOJIOAaTh TailiHy HOTapualbHBIX AeHcTBHH. CBe-
JEHUsI O TPOU3BOJMMBIX HOTAPHAIBHBIX JEMCTBUAX U JIOKYMEHTHI
HOTapHUyChl BBIAAIOT TOJIBKO JIMIIAM, B OTHOUIEHHH KOTOPBIX COBEpIIIe-
HBI 3T JAEWCTBUS, UM UX IMPEJICTaBUTENAM, a TaKKe 0 TPeOOBaHUIO
MIPOKYpPATyphl, CyAa U CIEACTBEHHBIX OPTaHOB B CBSA3M C HAXOJAIIN-
MUCS B UX IIPOU3BO/ICTBE YTOJIOBHBIMU WIIM TPAXKTAHCKUMHU JIEJIaMHU.

CrpaBKky 0 CTOMMOCTH HMYIIECTBA, MEPEXOJAIIETO B COOCTBEH-
HOCTh TPaXJaH, MPEJCTABIIAIOTCS B HAJIOTOBBIE OpPTaHbl B CIydYasx,
YCTaHOBJIEHHBIX 3aKOHOM.
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CrpaBKHU 0 3aBEMIAHUSIX BBIAAIOTCS TOJBKO IMOCTIE CMEPTH 3aBe-
aTens.

B cootBercTBUmM co cT. 47 OcHOB 3akoHOoAaTeabcTBA PD 0 Ho-
TapuaTe HOTapuyC HE BIIPAaBE COBEPILATh HOTApUAJIbHbIE IEUCTBUS Ha
CBOC MM U OT CBOCTO MMCHU, HA UMA U OT UMCHU CBOUX CYIIPYIOB,
WX U CBOMX POJCTBEHHHUKOB (POAMTENEH, JeTel, BHYKOB), UYTO Oo0ecte-
qyuBacT 6eCHpI/ICTpaCTHOCTL, 06LCKTI/IBHYIO HE3aUHTECPECOBAHHOCTH
1 HE3aBUCHUMOCTDH HOTapruycCa OT APYIrux JIUII.

HOTapI/IaHI)HLIe )ICﬁCTBI/ISI COBEpIIAIOTCA B JOC€Hb IPECABABICHUA
HEOOXOMUMBIX IS 3TOTO JOKYMEHTOB W TIOCJE YIUIATHI TOCYIapCT-
BeHHON monmuHEL. CoBepIeHNe HOTAPHAIBHBIX NEUCTBHH MOXKET
OBITh OTJIOXKEHO MPU HEOOXOANMOCTH HUCTPEOOBATH JOMOTHUTEIHHBIE
CBEICHHS, TOKYMEHTHI OT (PN3WUECKUX HMITH IOPUINYECKHX JIHII, a TaK-
e B CTydae HamnpaBJIeHHUS JOKYMEHTOB Ha SKCIIEPTH3Y.

Omxkaz 6 cosepuleHuy HOMAPUATLHO20 Oelicmeusi BO3MOXKEH
B CJIEIYIOIINX CIydasX:

1) coBepiieHnE TaKOTO AEWCTBUS IPOTHBOPEUHUT 3aKOHY;

2) neiicTBHE MOIEKHUT COBEPIICHUIO APYTUM HOTAPHYCOM;

3) ¢ mpoce00oii O COBEPIIEHHH HOTAPHUAIBHOTO JASHCTBUS 0OpaTHII-
Csl HE/IeeCNOCOOHBIN rpaKIaHuH JHO0 TpPEeACTaBUTENb, HE UMEIOIIHN
HEOOXOAMMBIX MTOTHOMOYHIA;

4) cnmenka, coBepuiaeMas OT UMEHH FOPUIMYECKOTO JIUIA, MPOTH-
BOPEUHT LENSAM, YKa3aHHBIM B €T0 YCTAaBE WIIH MOJIOKEHUH;

5) cnenka HE COOTBETCTBYET TPeOOBaHMSIM 3aKOHA;

6) TOKYMEHTBI, IPEICTABJICHHBIE JIIsl COBEPIICHHSI HOTAPUAITEHOTO
JIEHCTBHA, HE COOTBETCTBYIOT TPEOOBAHUSIM 3aKOHOIATEILCTBA.

Hotapuyc mo npocs0e nnira, KOTOpoMy OTKa3aHO B COBEPIICHUU
HOTapUaJbHOTO JCHCTBHS, MOJDKEH U3IO0XKUTh NPUYMHBL OTKa3a
B IIUCEMEHHON (hopMe U pa3bsICHUTH MOPSAJOK €ro 00KaaoBaHUS.
B sTux ciaydasx Hotapuyc He mo3gHee yeM B 10-IHEBHBIN CPOK CO
JIHSL OOpallleHUs 332 COBEPIICHUEM HOTAPHAIBHOTO JCWCTBHS BBIHO-
CUT MOCTAHOBIICHHWE 00 OTKa3e B COBEPIICHUM HOTAPUAIBHOIO JIEH-
CTBUSL.

3auHTEePECOBAaHHOE JIMIIO, CUUTAIOIICE HEMPABUIHHBIM COBEPIICH-
HOC HOTapHaJIbHOC HCf/iCTBI/IG WJIK OTKa3 B COBCPUICHUN HOTApUaJIbHOI'O
JeHCTBUSI, BIpaBe MoJgaTh 00 3TOM kajo0y B pallOHHBIN (TOPOACKOI)
CyJI TI0 MECTY HaXOXXJEHUS TOCYNapCTBEHHON HOTapHAIbHON KOHTOPHI
(HOTapuyca, 3aHUMAIOIIEroCs YaCTHONW MPAKTUKOM).
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Bo3Huknmii Mexay 3avHTEPECOBAHHBIMU JIMLAMHU CIIOp O IIpaBe,
OCHOBaHHBIN Ha COBEPIICHHOM HOTAPHAJIBHOM JICHCTBUH, PacCMaTpH-
BAeTCs Cy/I0OM B IOPSIIKE HCKOBOTO MTPOM3BOICTBA.

Buapl HoTapuallbHBIX IEUCTBUM, COBEPILIAEMbBIX HOTAPUYCaMHU, YyC-
JIOBHO MOYKHO Pa3JIENUTh Ha MpU pynnbl.

Ilepsyro epynny cocmaensiom Oeticmaus no y0ocmogeperuro bec-
CHOPHYIX (haKmos:

1) ymocToBepeHue CIeNoK (B IEPBYIO OYEPE/lb CICIOK, sl KOTOPBIX
3aKOHOJATENILCTBOM yCTaHOBJIEHA 00s13aTeNbHAs HOTapHallbHas popma);

2) ymoctoBepeHue (akrtoB (Ppakra HAXOXKAECHUS TpakKAaHUHA
B JKMBBIX, HAXOXKACHUS rPpaXIaHUHA B ONPEJICIICHHOM MECTE H Ip.);

3) cBUAETENECTBOBAHHE BEPHOCTH KOIMHU JOKYMEHTOB M BBIITUCOK
U3 HUX;

4) cBUIETETHCTBOBAHUE MOUIMHHOCTH MOJMKCH HA TOKYMEHTaX;

5) cBUAETENLCTBOBAaHHE BEPHOCTH HEPEBOAA JOKYMEHTOB C OJHO-
IO s3bIKa Ha IPYroi;

6) obecrnieueHue TOKa3aTeIbCTR;

7) coBepIIeHHE MOPCKHUX IIPOTECTOB.

Bmopas epynna Homapuanvnvix Oelicmeuil Hanpasiena Ha yoo-
cmogepeHrue beccnopHoz2o npasa:

1) BbIa4ya CBUAETENHCTBA O MTPaBe HA HACTIEICTRO;

2) BBIJIa4a CBUIETENECTBA O MpaBe COOCTBEHHOCTH Ha JOJIO B 00-
IeM UMYIIECTBE CYIPYTOB.

Tpemovs epynna HOmapuanbHbIX Oelicmeull NPpedCcmaegiera Oeticm-
BUAMU 0becneuumenbHo20 Xapakmepa:

1) coBepiieHHE UCTIOHUTEIHHBIX HAAIHUCEH;

2) yIOCTOBEpPEHHUE HEOIIATHl YEKOB U MPOTECT BEKCEIICH;

3) nepenaua 3asiBICHUN QU3MYECKUX U IOPUAMYECCKHX JIHIL;

4) npuHSTHE B JICTIO3UT ACHEXKHBIX CyMM M LIEHHBIX OyMmar;

5) npuHATHE HA XpaHEHUE IOKYMEHTOB;

6) IpUHATHE MEP K OXpaHe HACJIEICTBEHHOTO NMYIIIECTBA;

7) HaNOXKEHUE 3aMpeTa Ha OTIYKICHHUE HMYIIECTBA.

Kaxioe n3 HoTapualbHBIX JEUCTBUI JOJIKHO COBEPIIATHCS B CTPO-
TOM COOTBETCTBHH C TPEOOBAaHMSIMHU 3aKOHOJATENHCTBA M CTAHIAPTaMHU
HOTApHAILHOM JEATEeIbHOCTH, YTBEPKIAEMBIMH CAMUM HOTapUaIbHBIM
COOOMIECTBOM ([OIDKHBI MPUITH Ha CMEHY MHCTPYKIMAM M METOJIde-
CKHM PEKOMEHJAINSM, JEUCTBYIOIINM B HACTOSIIEE BPEMSI).



BOMNPOCHI AN CAMOKOHTPOJIA
no AMCUUIMIINHE

1. ITonsiTHe W 3a/1a4u rpakIaHCKOTO MpoIecca.

2. TlonsTHe TrpaxaaHCKOro mpoleccyalbHoro mpasa. Ilpeamer
¥ METOJI TPa)XIaHCKOTO MPOIECCYaIbHOTO TpaBa.

3. 'paxxganckas mporteccyaibaas Gopma.

4. VIcTOYHHUKY TPakIaHCKOTO TMpOIlecCyallbHOTO TpaBa. Poib cy-
JeOHOM MPaKTHKU B COBEPIICHCTBOBAHHH JIEWCTBYIOIIETO 3aKOHO/a-
TENbCTBA.

5. Craanu TpaXkIaHCKOTO CyIOTPON3BOJICTBA.

6. Bupl TpaskJaHCKOTO CyTOTIPOU3BO/ICTBA.

7. I'paxxnanckoe mporeccyanbHOe MPaBo B CUCTEME OTpacield poc-
CUICKOrO Ipasa.

8. I'paxxmanckoe mpoleccyalbHOE NMPaBO Kak Hayka U ydyeOHas
JUCIIMILINHA.

9. [NonsTHE TPaXKIAHCKUX MPOIECCYATBHBIX TPUHIIUIIOB U UX POJh
B OTPACIICBOM PETYJIUPOBAHUU.

10. Cuctema rpaxkTaHCKUX MPOIECCYaTbHBIX TPUHITUIIOB.

11. IIpuHIMI cOCTA3aTEIBLHOCTH U €TI0 XapaKTePUCTHKA.

12. TIpuHIMI JUCTIO3UTUBHOCTH U €T0 XapaKTEPUCTHKA.

13. TloHsATHE M MPEINOCHUIKA BO3HUKHOBEHHS TPaXKIaHCKUX IMPO-
LIECCYaIbHBIX TPABOOTHOIIICHH.

14. CyOBeKTHI TpaKIaHCKUX MPOIECCYATBHBIX TPABOOTHOIICHHUH.

15. OOBeKT U copepx)aHue TPaKIaHCKUX TMPOLECCYaTbHBIX MPaBO-
OTHOILLIEHUH.

16. CocraB i1, y9acTBYIOIIUX B J€J€, U NX OCHOBHBIE YEPTHL.

17. CTopoHBI B TpakIAaHCKOM CyIOIpou3BojicTBe. [Iporeccyans-
HBIE NIPaBa U 00513aHHOCTH CTOPOH.

18. IIpomeccyanbHOE COydacTHeE.

19. Hagnexamas ¥ HeHaJyIeKaImasi CTOPOHBI B TPAXKIAHCKOM CYy-
JTIOTIPOU3BO/ICTBE.

20. I'paxxgarckoe mporeccyaibHOe MPaBOIPEEMCTRO.

21. [ToHATHE ¥ BUIBI TPETHUX JIUI[ B TPAXKIAHCKOM CYyIOIPOU3BOJI-
CTBE.

22. TpeTsu nuIia, 3asBISIIONINE CAMOCTOSATEIHHBIC TPEOOBAHMSI OT-
HOCHUTEIILHO TIpeIMeTa CTiopa.

23. Tperbu nuia, HE 3aABIIONINAE CAMOCTOSITEIBHBIX TPeOOBaHU
OTHOCUTEIHHO MPEAMETA CIIOpA.
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24. TlpaBoBas mpupoja, IeiIb ¥ OCHOBAaHWE YYAaCTHS TPOKypopa
B TPAKJTAHCKOM CyIOTIPOM3BOJICTBE.

25. ®opMbl ydacTusi IPOKypopa B PacCMOTPEHHUU Jiejia B CYJIe
MepBOMA UHCTAHITUU.

26. CyOBeKTbl, 3alIUINAONINE B TPAXKITAHCKOM CyJIOTIPOU3BOJICTBE
OT CBOETO UMEHHU IpaBa, CBOOObI ¥ 3aKOHHBIE HHTEPECHI APYTUX JIHII.

27. llonstne W BUIBI NpeACTaBUTENbCTBA B cyie. [lomHomouns
MIPEJICTABUTENS B CyJIE.

28. IlonsaTre W BHUIBI TOABEIOMCTBEHHOCTH TPAKIAHCKUAX Il
CynebHast ToJBEJOMCTBEHHOCTD TPAXKTaHCKUX JIEI.

29. TlonsATHe M BUABI MOJCYJHOCTH T'paKIaHCKUX Jei. PomoBas
MIO/ICY THOCTh, TEPPUTOPHATHHAS MOJICYTHOCTb.

30. ITonsTre, Ha3HAYCHUE U BUBI IPOIECCYATLHBIX CPOKOB.

31. HUcuncnenune nporeccyaibHbIX cpokoB. [Iprocranosnenue, npo-
JUIEHHE ¥ BOCCTaHOBIICHHE MPOIIECCYaTbHBIX CPOKOB.

32. [lonsTne, Ha3HAYCHUE U BUIBI CyA€OHBIX PAaCXOOB.

33. T'ocynapcTBeHHas MOUUTMHA.

34. U3nep>kKu, CBSI3aHHBIE C PACCMOTPEHUEM Jena.

35. Pacnpenenenue cyaeOHBIX PacXoaoB.

36. [lonsATHE M CYITHOCTh CYACOHOTO JOKa3bIBAHUS.

37. IlpenMet IoKa3bIBaHUSI IO TPAKIAHCKOMY JIETY.

38. OcHOBaHUA OCBOOOKIECHUS OT TOKA3bIBAHUS.

39. Cy0Owexthl nokaspiBanus. O0S3aHHOCTh OKa3bIBaHMs. Pacmpe-
JieJIeHUe 00S3aHHOCTEH 110 JOKA3bIBAHUIO.

40. Ipesymnmmu 1 GUKINU B TPaXKIAHCKOM CYIOTIPOU3BOJICTBE.

41. IlonsTHE W CYITHOCTH CyAEOHBIX AOKa3aTenbcTB. Kitaccndu-
Kanus Cy/IeOHbBIX JOKa3aTeIbCTB.

42. OTHOCHUMOCTH JoKa3aTenbcTB. OOecnedeHrne OTHOCUMOCTH J0-
Ka3aTeJbCTB.

43. JlomycTUMOCTh 0Ka3aTensCTB. [IpaBuia AOMyCTUMOCTU TOKa-
3aTEIbCTB.

44. JIoCTOBEpPHOCTh JTOKa3aTeNbCTB. [Ipo0ieMa yCTaHOBIICHUS KC-
TUHHOTO 3HaHUS O FOPUIUYECKU 3HAUYUMBIX (akTax. JJocTOBepHOCTH
JTOKa3aTeNbCTB U MPaBHJIa TOKA3bIBAHHS.

45. JlocTaToYHOCTh JOKa3aTelabCTB. I[Ipobiema MOCTaTOYHOCTH
JTOKa3aTeIbCTB.
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46. ConepxaHue U BUJIbI OOBSICHEHUH CTOPOH U TpeThux Juil. I1o-
PSAIIOK TIOyYIEeHUS OOBSICHEHUI CTOPOH M TPEeThUX JuIl. McciemoBanue
1 OIICHKA OOBSICHEHUH CTOPOH U TPETHHX JIHII.

47. TloHATHE «CBHUAETEIBY» U CBUACTEILCKOro nmokaszanusa. Cue-
TEJIbCKUHA UMMYHUTET.

48. IIpaBa 1 00s13aHHOCTH CBHJICTEIIS.

49. Tlopsaok monydeHus CBUACTEIbCKUX Mokazanuil. Mccnemnoa-
HHE U OLICHKA CBUJICTEIILCKUX ITOKA3aHUM.

50. ITousiTre U KIacCU(pHUKAIMI MUCbMEHHBIX J0Ka3aTenbcTB. [lo-
PSAIOK TIOMYYCHUS W XpaHEHWs MUCBMEHHBIX JOoKa3aTelnbCcTB. Mcce-
JIOBaHHUE U OIICHKA IMMChbMEHHBIX JOKA3aTEIbCTB.

51. TloHATHe «BeIIEeCTBEHHBIC IOKa3aTelahCTBa». McTpeboBanme
Y XpaHEHUE BEIIECTBEHHBIX JI0Ka3aTeIbCTB. VccienoBaHue U OlIeHKa
BCIIECTBCHHBIX JOKA3aTCIIHCTB.

52. Ilonatue aynuo- U BUAco3amuceil kak AokazaTtenbcTBa. [lomy-
YeHHe U XpaHEHUE ayJuo- U BUAEO3aNuCced Kak JoKa3aTenbcTB. Mc-
CJeI0BaHUE U OLICHKA ayU0- U BUICO3aICeH KaK JOKa3aTeIbCTB.

53. TlonsTue cyneOHOI SKCIepTU3bl M BUIBI IKCIEPTU3 B Ipaxk-
JaHCKOM Tiporiecce. [lopsiiok Ha3HAUEHUS U TPOU3BOJICTRBA CyACOHON
9KCTIEPTHU3HI IO TPAKIAHCKUM JIETaM.

54. IlonsATHE ¥ MPaBOBOH cTaTyc 3KcmepTa. UepThl CXOACTBA U OT-
JIAYUS MEX]TY DKCIIEPTOM U CTIEIIUATUCTOM.

55. TpeboBaHus, NpeaAbSBIsiEMble K SKCIIEPTHOMY 3aKIIOUEHUIO.
HccnenoBanue U OLIEHKA SKCIIEPTHOrO 3aKIIOYEHMS KaK JOKa3aTelb-
CTBa.

56. IloHsATHE ¥ CYIIHOCTHh MPUKA3HOTO Npou3BojcTBa. CyneOHbIH
MPHKa3 KaK Pa3HOBUIHOCTH CYA€OHOTO TOCTAHOBIICHMSI.

57. IloHsiTHE U CYIIHOCTh UCKOBOTO IIPOU3BOJICTBA.

58. IloHsaTHe «MCK» U BUALI UCKOB.

59. IlpaBo Ha mpeAbBSBICHHE HUCKA U MPaBO Ha YIOBIETBOPEHUE
HCKa.

60. IIpoueccyanbHble CpeCTBA 3aLUIUTHI OTBETYUKA MPOTUB UCKA.

61. IlonsATHE M CYIIHOCTH CTaIUU BO30YXKIEHHS IMPOU3BOJCTBA
1o rpaxaaHckomy aeny. llociencTBust Bo3OyKAeHHS HPOU3BOJCTBA
0 TPaXKIaHCKOMY JIEITy.

62. HckoBoe 3asBiIeHHE.

63. Obecrieuenue ucka.



424 Bonpockl 4ns caMOKOHTpONsi Mo AUCUMNnuHe

64. Lenp 1 3a1a4n cTaJIMU NOATOTOBKH JieNa K CyZieOHOMY pa3ou-
paTenbCTBY.

65. ComepxaHue CTaiuy MOATOTOBKY TPasKIaHCKHX JCIT.

66. Haznauenwne nena x cyaeOHOMY pa3OnpaTenbCTBy.

67. CynebHoe pa30UpaTeIhCTBO KaK CTAIUsS TPAXKIAHCKOTO CYJIO-
MIPOM3BOCTRA.

68. IlocrenoBaTenbHOCTh COBEPIICHHS MPOIECCYANbHBIX AEHCT-
BHH B CYyIIeOHOM 3acelaHuH.

69. [IprocraHoBICHIE TPOU3BOACTBA I10 ACITY.

70. Oxonyanue nmeia 06e3 BIHECEHUS CyNeOHOTO peIeHHS.

71. IIporoko cyaeOHOTO 3aceqaHusl.

72. IloHsATHE ¥ BUIBI CYICOHBIX TIOCTAHOBICHHM.

73. TlonaTHe W CYIIHOCTH CyneOHOTO pemieHus. TpeOoBaHUS,
MIPEBIBIIEMbIE K CyIe0HOMY pPEIICHHIO.

74. ConeprxaHuie Cy1e0HOTO PEUIeHHS.

75. HemocraTku cyneOHOTO peleHus U UX YCTpaHEHHE.

76. 3akoHHAA cUila CyJIeOHOTO pEelIeHusI.

77. llonsiTre 1 BUABI CyA€OHBIX ONpEIeIICHHI.

78. IloHsITHE U CYIIHOCTH 320YHOTO MIPOU3BOJACTBA.

79. 3aouHoe pemierne. OOx)alOBaHHE 3209HOTO PEIICHUSI.

80. IlpaBoBas mpuposa Ael, BOSHUKAIOMINX U3 ITyOIMYHBIX TTPAaBO-
OTHOLICHUI.

81. [Ipou3BOACTBO 1O JeiaM O NMPU3HAHWU HOPMATHUBHBIX MPaBO-
BBIX aKTOB HEJCHCTBYIONIMMHU OTHOCTHIO MIIH B YaCTH.

82. [Ipou3BoacTBO MO JienaM 00 OCIIapHUBaHUU PEUICHUH, TCHCTBUI
(Oe3nelicTBHsI) OpPraHOB TOCYAAapPCTBEHHOW BJIACTH, OPraHOB MECTHOIO
CaMOYIIPaBJICHUS, JODKHOCTHBIX JIUI[, TOCYAapCTBEHHBIX M MYHUIHU-
MAJBHBIX CITyKaIlUX.

83. IloHsTHE U CYITHOCTH 0COOOTO MPOU3BOACTBA.

84. Ycranosnenue (HakToB, HIMEIOMINX IOPHINYECKOE 3HAUCHHUE.

85. Ilpu3Hanue rpaxIaHuHa OE3BECTHO OTCYTCTBYIOIIUM M O0B-
SIBJICHUE IPaXKIaHuHA YMEPIITUM.

86. OrpannyeHue IeecocOOHOCTH TPpaXXIaHWHA, MPU3HAHUE Tpa-
KIaHMHA HEJEeCOCOOHBIM, OTpaHUYEHHE WJIHM JIMIIEHHE HECOBEp-
IIIEHHOJIETHETO B Bo3pacTe oT 14 no 18 neT mpaBa caMoOCTOSITEIBHO
pacnopsiKaThCsi CBOUMH JIOXOJaMHU.

87. OObsBICHUE HECOBEPIICHHOJETHErO IMOJIHOCTHIO JIEECOco0-
HBIM.
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88. [IpusHanne ABMKUMON Bemy 0ecX03diHOW U MpU3HAHHE Tpa-
Ba MYHHIIUITAJILHOW COOCTBEHHOCTH Ha OECXO3SMHYIO HEIBIKAMYIO
BEIITb.

89. PaccmoTpeHure 1en 0 BHECEHHH HCTIPABICHUH WM W3MEHEHHH
B 3aITFICH aKTOB IPAKJAHCKOTO COCTOSHUSL.

90. PaccMmoTpenue 3asBIEHHII O COBEPIIEHHBIX HOTAPHAIBHBIX
JIEHCTBUSX WA 00 OTKA3€ B MIX COBEPICHUH.

91. BoccraHoBieHHE TIpaB MO yTpadyeHHBIM IIEHHBIM OyMmaram Ha
TIPEAbSIBUTEIS (BBI3LIBHOE ITPOM3BOICTBO).

92. IlpuHyauTeabHad TOCHUTANIN3alNs TPaXIaHUHA B IICUXUATPHU-
YECKHH CTalioHAp W TPUHYIUTENFHOE TCHUXHATPUIECKOE OCBHUE-
TEbCTBOBAHHE.

93. YcuiHOBINIEHHE (YI0USPEHHE) TETEH.

94. BoccTaHOBIICHHE YTPAuYEHHOTO CYIeOHOT0 MPOM3BOACTBA.

95. IloHsTHE W CYIIHOCTh CTa/INU ANeJUIAIHOHHOTO 00KaTOBaHUS
Y TIepecMOTpa pPelIeHU 1 OnpeieTICHH MUPOBOTO Cy/IbU.

96. [IpaBo anemuIIUOHHOTO 00XAIOBaHMS U MOPSIOK €ro OCyIlle-
CTBJICHUSI.

97. IIpon3BOACTBO B CyI€ aNeUIALUOHHON HHCTAaHIUU.

98. [lonHoMouus cyAa aneusIIUOHHON MHCTAHIIMH.

99. IlocTaHOBIIEHU ANIEIUIAMOHHON UHCTAHIINH.

100. [ToHsiTHE M CYNIHOCTH CTaINU KACCAIIMOHHOTO 00KaJIOBAHUS.

101. TIpaBo KaccalMOHHOTO O0XAallOBaHHS CYACOHBIX TOCTAaHOB-
JIEHUH.

102. ITopsinok paccMOTpeHUs e B KACCAlMOHHOW MHCTaHLIUU.

103. [TomHOMOYHMA Cy1a KACCALIMOHHON MHCTAHIUH.

104. OcHoBaHus JUIsi OTMEHBI WJIM U3MEHEHHS CYyJIeOHOTO pellie-
HUS B KaCCAIlMOHHOM TOPSIKE.

105. ITocTaHOBJIEHNS KacCallMOHHOM MHCTAHIIHAH.

106. ITonsarue mepecMoTpa CyneOHBIX aKTOB B MOPSAKE HaI30pa
U €ro CYIIHOCTb.

107. CyOBexThl, yIpaBOMOYCHHBIE Ha I0/Aa4y kKajlo0bl, IpeICcTaB-
JICHUS B TIOPAJIKE HA/I30pa HAa BCTYIHBILINE B 3aKOHHYIO CUITY PEIICHUS
U OTIPEJICIICHHUS.

108. Bo30yxkaeHue cyie0HO-HaI30pHOTO MTPOU3BOICTBA.

109. OcHoBaHMA K OTMEHE U U3MEHEHUIO peIIeHUH, OpeIeNeHuH,
MOCTAHOBJICHUH, BCTYNUBIINX B 3aKOHHYIO CHITY.

110. TTomHOMOYMS Cy/1a HAA30PHOIN HHCTAHIIUH.
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111. IonsTHe «BHOBH OTKpHIBIIMECS 00CTOsSTENHCTBAY. OCHOBA-
HUSI JJIs TIEPECMOTPA IO BHOBb OTKPBIBITUMCS 0OCTOSITEIIBCTBAM.

112. BozbyxaeHne TpOU3BOJCTBA W TOPSAOK IEpecMoTpa ael
110 BHOBB OTKPBIBITUMCS 0OCTOSITETILCTBAM.

113. IlpaBoBO€ TMOJOXEHUE HWHOCTPAHHBIX JIMI] B POCCHUHCKOM
TPaXTaHCKOM CYAOMPOU3BOJICTBE.

114. TlogBenOMCTBEHHOCTh W TOJACYIHOCTH TPaXKTAHCKUX eI
C y4acTHeM MHOCTPAHHBIX TPaXKIaH.

115. IlpaBoBasi TOMOIIIH IO TPAKIAHCKUM JIeTIaM.

116. I[ToHaTHe U CYIIIHOCTh UCTIOJHUTENBHOTO MPOU3BOICTBA.

117. Y4acTHUKHU UCTIOTHUTEIBHOTO ITPOU3BOJICTBA.

118. UcnionHuTenbHBIE JOKYMEHTHI.

119. Obmue npaBuIa UCIIOIHUTEIHLHOTO MMPOU3BOACTRA.

120. [TorsTHe «apOUTpaKHOE MpoIlecCyalbHOE MpaBoy. I pakmaH-
CKOe€ TIpollecCyaIbHOE U apOUTPaKHOE TPOIIeCCyaIbHOE MPABO.

121. Cucrema, cocraB, CTPYKTypa U QYHKIIUU apOUTPaXKHBIX CY-
TIOB.

122. IpuHnIUIEL apOUTpaXKHOTO TpoIiecca.

123. TlogBemOMCTBEHHOCTh W MOJCYAHOCTH Jed apOUTpa)KHBIM
cyzam.

124. Bugsl 1 cragun apOUTpaXKHOTO TIpoIiecca.

125. YyacTHUKH apOUTPa>KHOTO Mpolecca.

126. [Ipou3BoACTBO B apOUTPasKHOM CyJie TIEPBOI HHCTaHIIHY.

127. OcoOGeHHOCTH TPOU3BOACTBA B apOMTPaKHOM CyJe IO OT-
JIeJIbHBIM KaTeTOPUsM JIE.

128. ITepecmoTp peuieHuit apOUTPaskHOTO CyAa.

129. IlonsTHE U YCIOBHS TPETEHCKOTO pa3dupaTenbCTBa rpaxkIaH-
CKHX JIeI.

130. PaccmoTpeHue U pa3peleHue Jell B TPETENCKOM Cy €.

131. OcnapuBaHue peleHnil TpeTeNCKUX CyA0B.

132. VcnonHeHue penieHuii TpeTeHCKUxX Cy10B.

133. [ToHATHE U CYIIHOCTH HOTApHATA.

134. [IpaBa u 0053aHHOCTH HOTApUyCa.

135. TlonaTre ¥ BUIBI HOTAPUATBHBIX JCHUCTBUI.
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